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"MTttT.in^  Appellant,  vs.  Chicago  &  Northwestern  Railway 
Company,  Respondeat. 

April  4 —April  1 5, 1899. 

Master  and  servant:  Injuries  to  guarryman:  Safe  place  to  work:  As* 
sumption  of  risk:  FeUouyservants. 
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111       »449 
111       »452 

L  An  employee  in  a  stone  quarry  cannot  recover  for  injuries  sustained 

through  the  falling  of  a  piece  of  rook  from  above  upon  the  ledge    |7qJj  J 

on  which  he  was  at  work,  where  such  falling  was  due  to  thin  clay  U 14  1498 
seams  which  ran  through  the  rock  in  all  directions!  the  existence  1114  1504 
of  which  he  knew  as  well  as  the  foreman  or  superintendent,  and  it.    I  ^  n 

does  not  appear  that  the  latter  had,  or  could  have  secured  by  the 
use  of  ordinary  care,  any  knowledge  superior  to  that  of  the  em- 
ployee as  to  the  particular  danger* 

2l  An  employee  in  a  stone  quarry  in  which  by  reason  of  the  blasting 
and  removal  of  stone  by  himself  and  his  fellow-workmen  the  con- 
ditions and  surroundings  are  constantly  changing  assumes  the  risk 
of  the  place  becoming  unsafe  through  such  operations,  and  cannot 
recover  for  injuries  caused  by  the  falling  of  a  fragment  of  stone 
which  in  the  course  of  the  work  had  become  loosened. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  R  G.  Siebeokek,  Circuit  Judge.    Affirmed. 

This  action  is  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  while  working  in  defendant's  stone 
quarry  at  Ableman,  Wisconsin.  His  right  t6  recover  is  based 
upon  the  following  facts: 

The  face  of  the  quarry  was  about  100  feet  from  top  to  bot- 
Vol.  103—1 


Digitized  by 


Google 


2  SUPBEME  COURT  OF  WISCONSIN.         [103 

Mielke  vs.  Chicago  &  Northwestern  R  Ca 

torn.  The  method  of  quarrying  was  to  clear  off  a  space  at 
the  top  six  or  eight  feet  wide,  then  drill  holes  four  or  five 
feet  deep  about  six  feet  from  the  face  of  the  ledge,  and,  after 
exploding  the  blast,  bar  off  the  rocks  loosened  by  the  explo- 
sion, and  to  continue  working  down  in  that  manner  until  the 
bottom  was  reached.  This  left  the  face  of  the  quarry  nearly 
or  quite  perpendicular.  The  fragments  and  rubbish  from 
continued  operations  were  allowed  to  accumulate  at  the  foot 
of  the  cliff,  reaching  up  forty  or  fifty  feet,  and  slanting  at 
an  angle  of  about  forty-five  degrees.  The  quarry  faced  the 
west.  At  the  time  of  the  accident,  plaintiff  was  on  a  ledge 
*  which  had  been  worked  down  thirty  or  forty  feet  from  the 
top.  This  ledge  extended  north  and  south,  but  had  been 
worked  part  way  across  the  face  of  the  quarry,  so  that  at 
the  north  end  of  the  ledge  there  was  a  shoulder  or  setoff, 
extending  to  the  top  of  the  quarry.  There  had  been  no  work 
done  on  this  ledge  for  three  or  four  months  prior  to  the  ac- 
cident, until  the  afternoon  before.  At  that  time  plaintiff  and 
two  other  workmen  drilled  a  hole  near  the  back  of  the  ledge, 
at  the  corner  next  to  the  shoulder,  and  the  blast  was  exploded 
that  day,  but  no  further  work  was  done.  On  the  morning 
of  the  following  day,  the  plaintiff,  with  eight  other  work- 
men, by  direction  of  the  superintendent,  went  upon  the  ledge 
to  bar  off  the  stone  loosened  by  the  explosion  of  the  night 
before.  While  so  at  work,  a  large  piece  of  rock,  four  or  five 
feet  long,  one  foot  thick  at  the  bottom,  and  about  two  and 
one-half  feet  wide,  fell  from  the  face  of  the  shoulder  or  set- 
off, about  seven  or  eight  feet  above  the  ledge,  killing  one  of 
the  workmen,  and  precipitating  plaintiff  off  the  ledge  into- 
the  hole,  causing  the  injuries  complained  of.  The  piece  of 
rock  which  fell  seems  to  have  been  separated  from  the  ad- 
joining rock  by  a  thin  clay  seam,  which  could  be  seen  from 
the  face  of  the  cliff,  but  was  not  discernible  from  the  ledge. 
The  evidence  showed  that  the  clay  seams  extended  over  the 
face  of  the  quarry  in  different  places,  but  did  not  run  in  any 
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uniform  direction,  or  in  a  straight  course.  The  negligence 
complained  of  is  based  upon  the  failure  of  the  defendant  to 
furnish  a  reasonably  safe  place  for  plaintiff  to  work. 

At  the  conclusion  of  the  plaintiffs  evidence  the  defendant 
moved  for  a  nonsuit,  on  the  grounds  that  the  evidence  did 
not  show  that  the  defendant  was  guilty  of  any  want  of  ordi- 
nary care,  and  that  the  law  of  safe  place  did  not  apply  under 
the  circumstances  in  proof.  The  court  granted  the  motion 
for  a  nonsuit,  and  from  a  judgment  dismissing  the  complaint 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  briet  by  Sermon  OroUh 
phorst,  B.  M.  La  FoUette,  and  Bufus  B.  Smith,  and  oral 
argument  by  Mr.  Smith. 

For  the  respondent  there  was  a  brief  by  Fish,  Gary, 
Upham  &  Black,  and  oral  argument  by  John  T.  Fish. 

Bardeen,  J.  If  we  understand  the  appellant's  contention, 
it  is  that  defendant  is  liable  for  his  injuries  because  it  failed 
to  furnish  him  with  a  safe  place  to  work.  The  proposition 
that  it  is  the  duty  of  the  master  to  furnish  the  servant  a 
reasonably  safe  place  in  which  to  perform  his  labors  has 
been  laid  down  so  many  times  by  this  court  that  it  is  un- 
necessary to  cite  decisions  to  support  it.  There  are,  how- 
ever, certain  correlative  obligations  of  the  servant  which 
limit  the  doctrine  stated.  The  servant  is  bound  to  know, 
and  is  said  to  have  assumed,  all  such  dangers  of  the  em- 
ployment as  were  open  and  obvious,  and  such  as  he  could 
have  discovered  by  reasonable  attention.  Osborne  v.  Lehigh 
Valley  C.  Co.  97  Wis.  27.  In  that  case  it  was  said:  "  Such 
risks  he  fails  to  appreciate  at  his  own  peril.  As  against 
him,  the  defendant  had  the  right  to  carry  on  its  business  in 
such  place  and  manner,  and  with  such  appliances,  as  best 
suited  its  choice  or  interests,  even  if  some  other  would  have 
been  safer,  so  that  it  did  not  violate  the  law  of  the  land  nor 
expose  him  to  dangers  which  he  did  not  know  and  could 
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not  learn  by  the  exercise  of  reasonable  attention."  Another 
rule  is  that  the  servant  takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  performance  of  his 
labors,  whether  arising  from  the  carelessness  of  fellow-serv- 
ants in  the  same  line  of  employment  or  from  the  manner  in 
which  the  work  is  carried  on.  The  qualification  to  this 
rule  is  that  the  danger  contetnplated  in  entering  into  the 
contract  shall  not  be  aggravated  by  any  omission  on  the  part 
of  the  master  to  keep  the  surroundings  in  the  condition  in 
which,  from  the  terms  of  the  contract  or  the  nature  of  the 
employment,  the  servant  had  a  right  to  expect  they  would 
be  kept.  Bailey,  Personal  Injuries,  §  458.  Hidden  perils, 
known  to  the  master  and  not  discoverable  by  the  servant  by 
the  use  of  ordinary  care,  must  be  revealed,  or  the  master  is 
liable. 

That  the  stone  quarry  was  not  a  safe  place  to  work  was 
obvious  to  any  person  of  ordinary  comprehension.  That 
the  plaintiff  appreciated  that  fact  is  evident  from  his  testi- 
mony, in  which  he  says:  "I  looked  to  see  whether  it  was 
all  safe.  I  looked  carefully  enough  to  see  whether  there 
had  been  any  stone  displaced.  I  looked  in  that  way,  be- 
cause I  always  did,  when  I  went  any  place  to  work,  to  see 
whether  it  was  safe.  There  might  he  danger  of  rook  fatting 
down," 

Counsel  for  plaintiff  says,  in  his  statement  of  the  evidence, 
that  it  was  the  invariable  custom  in  the  quarry,  whenever  a 
blast  had  been  exploded,  to  make  a  careful  inspection,  to 
ascertain  whether  any  fragments  of  rocks  loosened  by  the 
blast  were  likely  to  fall,  before  sending  men  to  work  on  the 
ledge.  This  was  done  by  tapping  with  an  iron  bar.  It  was 
admitted  that  it  was  impossible  to  discover  the  impending 
danger  from  the  ledge  by  mere  visual  inspection.  The  rock 
that  fell  was  seven  or  eight  feet  above  the  ledge.  Under  the 
invariable  custom  stated,  it  must  be  assumed  that  the  proper 
inspection  had  been  made  at  the  time  the  ledge  was  worked 
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down  by  this  dangerous  rock.  There  is  no  suggestion  that 
the  rock  looked  dangerous  from  the  ledge,  and,  from  the 
fact  that  it  was  so  far  above  the  heads  of  the  workmen,  it  is 
not  easy  to  perceive  just  how  the  danger  could  have  been 
discovered,  had  the  usual  inspection  been  made.  But  there 
is  no  evidence  that  such  inspection  was  not  made.  We  are 
then  left  to  judge  from  the  appearances  on  the  face  of  the 
cliff.  The  evidence  is  undisputed  that  there  were  thin  clay 
seams,  from  a  quarter  to  the  thirty-second  of  an  inch  in 
thickness,  running  in  all  directions  on  the  face  of  the  cliff, 
which  were  as  evident  to  the  workmen  as  they  were  to  the 
foreman  in  charge.  It  does  not  appear  that  any  particular 
danger  was  to  be  apprehended  therefrom,  or  that  the  fore- 
man had  any  knowledge  of  the  conditions  not  possessed  by 
the  workmen,  or  that  he  could  have  secured  such  knowledge. 
The  existence  of  the  clay  seam  was  as  obvious  to  plaintiff  as 
to  any  one,  and,  in  absence  of  evidence  that  the  foreman  or 
superintendent  had  knowledge  of  the  danger,  or  could  have 
secured  it  by  the  use  of  ordinary  care,  superior  to  that  of 
the  workmen,  no  liability  for  the  accident  would  follow. 
The  plaintiff  knew  all  the  facts  which  the  foreman  or  super- 
intendent knew.  The  probability  of  the  rock  falling  was  as 
evident  to  one  as  to  the  other.  No  principle  is  better  settled  v 
than  that,  under  such  circumstances,  the  risk  is  assumed. 
SJwwalter  v.  Fairbanks,  M.  &  Co.  88  Wis.  376. 

But  there  is  another  principle  upon  which  a  recovery  in 
this  case  must  be  denied.  The  facts,  as  we  view  them, 
bring  it  substantially  within  the  cases  of  Peffer  v.  Cutler,  83 
Wis.  281;  Zarsson  v.  McClure,  95  Wis.  533;  Petaja  v.  Ai*- 
rora  I.  M.  Co.  106  Mich.  463;  and  Pavle  v.  Florence  M.  Co. 
80  Wis.  350.  The  plaintiff  and  his  fellow-workmen  were 
practically  making  the  place  in  which  they  were  to  work. 
At  each  succeeding  blast  the  conditions  and  surroundings 
were  changed.  The  danger  to  which  they  were  exposed  was 
the  direct  result  of  their  own  operations.    It  was  the  result 
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of  their  common  labor,  including  that  of  the  foreman.  The 
work  was  of  a  hazardous  character.  The  pla'ntiff  was  famil- 
iar with  the  work.  He  knew  that  the  condition  was  con- 
stantly changing  by  reason  of  his  own  acts.  He  appreciated 
the  danger,  because  he  knew  that  rocks  were  liable  to  fall. 
As  stated  in  the  Larsaon  Case:  "  The  negligence,  if  any,  in  this 
view  of  the  case,  would  be  that  of  the  plaintiff  and  his  fel- 
low-servants, and  the  risk  of  it  must  be  regarded  as  assumed 
by  the  plaintiff  as  incident  to  his  employment;  and,  in  any 
view  that  may  be  taken  of  the  case,  it  must  be  regarded  as 
a  risk  assumed  by  the  plaintiff  as  an  incident  to  his  employ- 
ment." 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Cook  and  another,  Appellants,  vs.  The  Citt  of  Menasha 
and  another,  imp.,  Respondents. 

April  4— April  25, 1899. 

(1)  Choies  in  action:  Partial  assignment:  Liability  of  debtor*    (2)  New 

parties. 

L  A  contractor  who  had  entered  into  a  contract  to  do  certain  paving 
for  a  city  at  seventy-eight  and  one-half  cents  per  square  yard 
and  also  to  do  the  filling  and  curbing  at  fixed  prices,  gave  mate- 
rialmen an  order  requesting  the  city  to  pay  them  fifty  cents  per 
square  yard  for  all  material  furnished  by  them  and  used  in  said 
paving,  and  providing  that  if  for  any  reason  the  materialmen  failed 
to  deliver  the  material  as  mentioned  in  their  contract  with  the 
contractor,  such  order  should  be  void,  except  for  materials  de- 
livered and  money  due  the  materialmen.  Held,  that  such  order  did 
not  amount  to  an  assignment  of  the  whole  of  the  contractor's  claim 
against  the  city,  and  therefore,  not  having  been  assented  to  by  the 
city,  was  not  binding  upon  it 

2.  In  an  action  by  the  materialmen,  in  such  a  case,  against  the  city  to 
recover  the  amount  due  the  former  from  the  contractor,  the  plaint- 
iffs are  held  not  to  have  been  aggrieved  by  bringing  in  as  a  party 
either  the  contractor  or  the  bona  fide  purchaser  of  an  order  given 
him  by  the  city. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Webster  db  Classon, 
and  oral  argument  t>y  W.  H.  Webster. 

For  the  respondents  there  was  a  brief  by  Bowk  db  Hilton, 
and  oral  argument  by  Oabe  Bouck. 

Cassoday,  0.  J.  On  October  20, 1893,  the  defendant  Mar- 
tin entered  into  an  agreement  with  the  defendant  city 
whereby  Martin  agreed,  in  writing,  to  furnish  all  materials 
and  implements,  and  perform  all  the  labor  and  do  the  pav- 
ing upon  the  several  streets  therein  named  for  seventy-eight 
and  one-half  cents  per  square  yard,  and  to  do  the  grading 
therefor  for  nineteen  cents  per  cubic  yard,  and  to  furnish 
materials  and  do  the  curbing  therefor  for  thirty-two  cents  per 
lineal  foot,  according  to  the  plans  and  specifications  for  such 
work  on  file  in  the  office  of  the  city  clerk  of  Menasha,  and  the 
same  was  to  be  paid  for  by  the  city,  on  the  completion  of 
the  work  to  the  satisfaction  of  the  common  council,  by 
orders  duly  issued  by  the  mayor  and  city  clerk  by  direction 
of  the  common  council,  and  each  order  payable  July  15, 
1894;  that  Martin  should  furnish  a  good  and  satisfactory 
bond  in  the  sum  of  $1,500  for  the  performance  and  comple- 
tion of  such  work,  to  be  approved  by  the  mayor  and  com- 
mon council.  On  November  2, 1893,  the  defendant  Martin 
entered  into  an  agreement  with  the  plaintiffs  whereby  they 
agreed,  in  writing,  to  furnish  and  deliver  the  necessary  lum- 
ber and  cedar  posts  for  blocks  according  to  such  plans  and 
specifications  so  on  file,  to  be  used  in  paving  the  streets  men- 
tioned in  the  contract  between  the  city  and  Martin,  to  be 
delivered  on  or  before  November  15,  1893,  and  Martin 
agreed  therein  to  pay  the  plaintiffs  therefor  fifty  cents  per 
square  yard  for  material  delivered,  and  the  plaintiffs  were 
to  accept  for  payment  of  the  same  a  city  order  of  Menasha, 
payable  on  or  before  July  15,  1894,  to  be  secured  and  paid 
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by  an  order  given  by  Martin  on  Menasha,  payable  to  the 
plaintiffs,  and  delivered  to  them  by  Menasha,  and  payable 
on  or  before  July  15, 1894, — such  order  to  be  so  delivered  a& 
soon  as  Martin  was  entitled  to  the  same  from  the  city.  On 
November  2, 1893,  the  plaintiffs  and  Martin  signed  a  paper 
requesting  the  city  to  pay  to  the  plaintiffs  fifty  cents  per 
square  yard  in  payment  for  all  materials  furnished  to  Mar- 
tin by  them  in  accordance  with  such  contract,  and  used  in 
paving  its  streets  under  Martin's  contract  with  the  city,  and, 
among  other  things,  providing  that  if,  for  any  reason,  the 
plaintiffs  failed  to  deliver  the  materials  as  mentioned  in  that 
contract,  such  order  should  be  void,  except  for  materials  deliv- 
ered and  moneys  due  the  plaintiffs,  otherwise  of  full  force. 
The  plaintiffs  caused  such  agreement  between  them  and 
Martin,  and  such  order,  to  be  filed  with  the  city  clerk  No- 
vember 2,  1893,  and  informed  such  clerk  of  its  character 
and  that  it  contained  such  order,  and  directed  such  clerk  to 
lay  the  same  before  the  common  council.  The  mayor  was 
informed  before  any  payments  were  made  to  Martin  that 
the  plaintiffs  had  such  order  from  Martin  on  the  city.  The 
city  paid  Martin  in  full  for  what  was  coming  to  him,  De- 
cember 19, 1893,  by  delivering  to  him  a  city  order,  dated  on 
that  day,  for  $1,973.79.  There  became  due  to  the  plaintiffs 
from  Martin,  for  the  materials  furnished  him  by  them  under 
their  contract,  $3,056.50.  Martin  paid  as  freight  on  the 
materials  so  furnished,  $602.28.  The  interest  on  the  balance 
of  $2,454.22,  after  deducting  such  freight,  from  December  1, 

1893,  to  November  19, 1897,  was  $681.24.     On  January  2, 

1894,  the  plaintiffs  presented  their  claim  to  the  common 
council  for  such  balance  and  interest,  and  in  the  latter  part 
of  March,  1894,  the  same  was  disallowed  by  the  common 
council.  On  May  2, 1894,  the  plaintiffs  appealed  therefrom 
to  the  circuit  court.  December  18, 1895,  the  court  ordered 
Martin  and  the  South  Side  Exchange  Bank  to  be  made  par- 
ties defendant.    Formal  pleadings  were  thereupon  ordered 
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to  be  filed,-  and  were  filed,  and  the  cause  was  tried  by  the 
court  and  a  jury. 

At  the  close  of  the  trial  the  jury  found  the  facts  as  stated, 
and  also  found  that  the  defendant  bank  was  a  purchaser  in 
good  faith,  for  an  adequate  consideration,  of  the  order  for 
$1,973.79,  dated  December  19, 1893,  a  few  days  after  its  issue 
to  Martin,  as  final  payment  upon  his  contract  with  Menasha. 
Such  findings  of  the  jury  were  confirmed  by  findings  of  the 
court.  And  as  conclusions  of  law  the  court  found,  in  effect, 
that  the  plaintiffs  had  no  claim  against  the  city,  and  were 
not  entitled  to  recover  in  this  action,  but  that  the  defendant 
city  and  bank  were  entitled  to  judgment  for  costs  and  dis- 
bursements against  the  plaintiffs. 

From  the  judgment  entered  thereon  accordingly,  the  plaint- 
iffs bring  this  appeal. 

We  assume,  for  the  purposes  of  this  case,  that  the  court 
had  jurisdiction  by  virtue  of  the  appeal  taken  by  the  plaint- 
iffs from  the  disallowance  by  the  common  council.  Martin, 
being  liable  to  the  plaintiffs  upon  his  contract,  allowed  the 
case  to  go  by  default,  as  to  him.  The  plaintiffs  were  cer- 
tainly not  aggrieved  by  the  making  of  Martin  a  party  de- 
fendant. Stats.  1898,  sec.  3048;  Bragg  v.  Blewelt,  99  Wis. 
355, 356,  and  cases  there  cited.  The  plaintiffs  obviously  had 
no  right  of  action  against  the  bank,  unless  it  had  a  right  of 
action  against  the  city.  The  contract  of  the  city  was  with 
Martin,  and  not  with  the  plaintiffs.  The  contention  that 
Martin's  order  to  the  plaintiffs  upon  the  city  was  the  assign- 
ment of  the  whole  of  his  contract  with  the  city  to  the  plaint- 
iffs is  without  any  foundation  in  fact.  That  order  was  only 
for  fifty  cents  per  square  yard  of  the  pavement.  It  contained 
provisions  to  which  the  city  never  assented.  This  court  has 
just  held  that  "  an  assignment  by  a  creditor  of  a  portion  of 
his  claim  is  not  binding  on  the  debtor,  unless  he  assents  to 
such  severance  of  his  liability."  Skobis  v.  Ferge,  102  Wis. 
122.   The  reasons  there  given  by  Mr.  Justice  Dodge  for  such 
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ruling  sufficiently  dispose  of  this  case,  so  far  as  the  city  is 
concerned.  The  bank  stands  in  the  same  position  as  the  city. 
The  plaintiffs  were  in  no  way  prejudiced  by  the  bank  being 
made  a  defendant,  and  its  presence  might  have  been  deemed 
essential  to  protect  the  city. 

By  the  Court. —  That  portion  of  the  judgment  of  the  cir- 
cuit court  appealed  from  is  affirmed. 


Bacon,  Appellant,  vs.  City  op  Antigo,  Respondent. 

. ,  April  5  —  April  £5, 1899. 

1108     10 

|fioe  »         Municipal  corporations:  Antigo  city  charter:  Presentation  of  claim  to 

council 

The  provision  of  sec.  189,  ch.  197,  Laws  of  1889,  that  no  action  in  tort 
shall  lie  or  be  maintained  against  the  city  of  Antigo,  "  unless  a 
statement  in  writing  %  ,  .  shall  be  presented  to  the  common 
council  within  sixty  days  after  the  occurring  or  happening  of  the 
tort  alleged,"  is  satisfied  by  the  filing  of  such  statement  with  the 
city  clerk  within  the  prescribed  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  Goodland,  Circuit  Judge.    Reversed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  K  White,  attorney,  and  Webster  <fe  Classon,  of  counsel, 
and  for  the  respondent  on  that  of  Max  Tloffman. 

Winslow,  J.  The  plaintiff  brought  action  against  the  city 
for  personal  injuries  suffered  on  account  of  a  defective  side- 
walk upon  a  street  in  the  defendant  city,  and  alleged  service 
of  a  notice  of  the  injury  by  filing  the  same  with  the  city  . 
clerk,  for  presentation  to  the  city  council,  within  sixty  days 
after  the  injury.  Upon  the  trial,  a  general  demurrer  ore  tenus 
to  the  complaint  was  sustained,  on  the  ground  that  the  com- 
plaint did  not  allege  the  presentation  of  the  claim  to  the 
common  council. 
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The  charter  of  the  city  provides  (Laws  of  1889,  ch.  197, 
sec.  139)  that  no  action  in  tort  shall  lie  or  be  maintained 
against  the  city,  "  unless  a  statement  in  writing  signed  by 
the  person  injured  or  claiming  to  be  injured,  of  the  wrong 
and  circumstances  thereof,  and  the  amount  of  damages 
claimed  shall  be  presented  to  the  common  council  within 
sixty  days  after  the  occurring  or  happening  of  the  tort  al- 
leged." 

The  trial  court  held  that  filing  the  claim  with  the  city 
clerk  for  presentation  to  the  council  did  not  satisfy  this  pro- 
vision. This  holding  was,  we  think,  erroneous.  The  city 
clerk  is  the  custodian  of  all  the  papers  and  records  of  the 
city,  and  required  to  attend  all  meetings  of  the  council,  and 
keep  a  correct  record  of  its  proceedings.  Sec.  58,  ch.  197, 
Laws  of  1889.  It  is  his  manifest  duty  to  place  before  the 
council  all  claims  of  the  nature  of  the  one  before  us  which 
are  filed  with  him  for  presentation  to  the  council.  There  is 
no  other  orderly  way  in  which  a  claimant  can  make  sure  of 
presentation  of  his  claim  to  the  council.  If  he  must  wait 
until  a  meeting  of  the  council  is  held  and  present  it  in  open  - 
meeting,  he  might  be  denied  an  opportunity  to  present  it  at 
all,  by  mere  failure  of  the  council  to  meet;  and  he  might 
also  be  denied  the  fall  sixty  days'  time  which  the  statute 
gives  him  in  which  to  present  it.  This  view  is  in  accord 
with  the  construction  given  to  similar  provisions  of  statute 
in  the  cases  of  Parish  v.  Eden,  62  Wis.  272,  and  Mason  v. 
Ashland,  98  Wis.  540,  although  at  variance  with  the  holding 
in  Hiner  v.  Fond  du  Zac,  71  Wis.  74,  which  latter  case  must 
be  considered  as  overruled  upon  this  question. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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110      »  65      Heinselman,  Plaintiff  in  error,  vs.  Huxsigkeb,  Defendant 

in  error. 

April  6 — April  25, 1899. 

Deeds:  Inconsistency  in  description:  Construction:  Disputed  boundary: 
Adverse  possession:  Estoppel:  Mutual  mistake, 

t  A  conveyance  of  real  estate  will  not  be  declared  void  for  uncertainty 
in  the  description  where  it  is  possible,  by  any  reasonable  rule  of 
construction,  to  determine  what  property  it  was  intended  to  convey. 

&  In  construing  a  deed  containing  inconsistencies  in  the  description  of 
the  land  thereby  conveyed,  preference  will  be  given  to  enumerated 
monuments  over  enumerated  courses  and  distances,  and  to  such 
courses  and  distances  over  the  statement  of  the  quantity  of  land 
conveyed. 

8.  In  1849  Swift,  being  the  owner  of  a  fractional  quarter  section,  bounded 
on  the  west  by  a  range  line,  conveyed  the  S.  W.  ±  thereof  to  M.,  de- 
scribing it  as  forty  acres,  and  in  1877  M.  conveyed  it  to  plaintiff, 
describing  it  as  forty  acres  more  or  less.  Said  subdivision  actually 
contained  4411  acres,  and  the  N.  W. }  of  said  fractional  quarter  sec- 
tion actually  contained  4425  acres,  the  excess  of  the  township,  under 
the  rules  of  the  United  States  land  office  in  conformity  to  sec.  2395, 
R  S.  of  U.  S.,  having  been  carried  to  the  west  tier  of  forties.  In 
1851  Swift  conveyed  the  E.  £  to  Smith,  describing  it  as  containing 
eighty-two  acres,  and  in  1880  he  executed  a  correction  deed  describ- 
ing the  land  conveyed  as  the  east  eighty-two  acres.  In  1881  D., 
who  claimed  under  Swift,  executed  a  deed  to  defendant,  describing 
the  premises  conveyed  as  commencing  at  the  northwest  corner  of 
said  quarter  section;  "thence  running  east  along  the  quarter  line 
eighty-six  rods  to  the  corner  of  lands  owned  by  Smith;  thence 
south  parallel  with  the  quarter  line,  160  rods,  to  the  center  of  the 
highway;  thence  west,  along  center  of  the  highway,  six  rods; 
thence  north,  along  the  line  of  the  land  owned  by  [plaintiff],  eighty 
rods;  thence  west,  along  the  line  of  land  owned  by  [plaintiff],  eighty 
rods;  thence  north,  along  the  center  of  the  highway,  eighty  rods, 
to  the  place  of  beginning,— containing  about  forty-six  acres,  be 
the  same  more  or  less,  according  to  the  government  survey.  The 
land  not  to  interfere  with  Smith's  east  eighty-two  acres."  The  sec- 
tion was  bounded  on  the  south  and  west  by  a  highway.  Held  that, 
construing  the  description  with  reference  to  the  situation,  that  part 
calling  for  a  north  and  south  line  "along  the  line  of  lands  owned 
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byM  plaintiff  should  be  rejected  as  surplusage;  and  that  so  con- 
strued the  deed  was  sufficient  to  sustain  a  claim  of  adverse  posses- 
sion under  sec.  4311,  B.  a  187a 

4  In  such  a  case  it  appeared  that  in  1882  there  was  a  fence  along  the 
west  side  of  the  disputed  strip,  with  the  exception  of  a  gap  of  a  few 
rods;  that  the  fence  was  afterwards  completed  and  remained  in 
that  condition  until  1890,  when  plaintiff  and  defendant  concluded 
from  measurements  that  the  south  end  of  it  was  eight  feet  too  far 
east;  that  defendant  then  moved  the  fence  at  the  south  end,  west 
about  that  distance,  the  removal  extending  north  probably  twenty 
or  twenty-five  rods;  and  that  the  fence  when  so  removed  was  sub- 
stantially on  the  west  line  of  the  land  in  controversy.  The  evi- 
dence was  practically  undisputed  that  defendant  at  all  times  had 
occupied  the  disputed  land  on  the  east  side  of  the  fence,  and  had 
made  improvements  thereon.  Held,  that  plaintiff  could  recover, 
if  at  all,  only  that  portion  of  the  disputed  strip  lying  between  the 
fence  as  it  was  built  in  1882  and  as  removed  in  1890. 

&  The  mere  building  of  a  line  fence,  and  the  cultivation  and  improve- 
ment of  the  land  on  one  side  of  it  by  the  adjoining  owner,  would 
not  constitute  an  estoppel,  where  the  parties  labored  under  a  mut- 
ual mistake. 


Ekrob  to  review  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.    Reversed. 

Ejectment  for  a  strip  of  land,  2.36  chains  wide  at  the  north 
end  and  2.5  chains  at  the  south  end,  on  the  east  side  of  the 
S.  W.  i  of  the  S.  W.  i  of  section  19,  T.  21  K,  B.  15  E.,  in 
Outagamie  county.  The  answer  contains  several  defenses: 
(1)  General  denial;  (2)  ten  years'  limitation,  and  possession 
under  written  instruments;  (3)  twenty  years'  adverse  posses- 
sion; (4)  facts  supposed  to  constitute  an  estoppel.  On  the 
trial,  the  court  directed  a  verdict  for  the  defendant  in  error 
for  the  recovery  of  a  strip  of  land  eighteen  feet  5.76  inches 
wide  at  the  north  end  and  eight  feet  wide  at  the  south  end, 
a  more  particular  description  being  given  in  the  opinion.  A 
motion  for  a  new  trial  was  denied,  and  the  defendant  in  the 
court  below  brings  the  case  to  this  court  for  review  on  writ 
of  error. 
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For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  Gate,  Sanborn,  Lamoreux  cfe  Park. 

For  the  defendant  in  error  there  was  a  brief  by  Bouck  & 
Hilton,  and  oral  argument  by  Gabe  Bouck. 

Babdebn,  J.  "We  attempt  the  solution  of  the  questions 
presented  in  this  case  with  considerable  vexation  of  spirit. 
The  numerous  mistakes  in  the  printed  case, —  the  failure  to 
make  an  index  to  either  case  or  record,  and  to  note  in  the 
case,  as  the  rule  requires,  the  page  of  the  record  where  the 
printed  matter  could  be  found ;  the  rambling,  desultory,  and 
contradictory  character  of  the  testimony;  and  the  failure  of 
counsel  to  cause  witnesses  to  so  connect  their  testimony  with 
the  locus  in  quo  as  to  make  it  intelligible  when  produced  in 
print, —  has  greatly  increased  our  labors,  and  rendered  a 
satisfactory  conclusion  difficult.  The  action  is  ejectment. 
The  printed  complaint  calls  for  a  strip  of  land  2.36  chains 
wide  at  one  end,  and  twenty  and  one-half  at  the  other.  The 
complaint  in  the  record  demands  a  strip  2.3C  chains  wide  at 
the  north  end,  and  two  and  one-half  chains  at  the  other 
extremity.  The  case  makes  the  surveyor  swear  that  this 
strip  contains  44.06  acres, —  a  mistake,  as  shown  by  the  rec- 
ord, of  about  forty  acres.  These  are  instanced  to  show  the 
unreliable  character  of  the  printed  case. 

On  June  12,  1849,  William  Swift  entered  the  S.  W.  i  of 
section  19,  T.  21  N.,  R.  15  E.  This,  it  appears,  was  a  frac- 
tional quarter  section,  containing,  according  to  the  govern- 
ment survey,  168.36  acres.  Under  the  rules  of  the  govern- 
ment land  office,  under  sec.  2395,  K.  S.  of  U.  S.  1873-74:,  the 
fractional  subdivisions  are  thrown  to  the  west  and  north  of 
the  sections  bordering  on  the  township  and  range  lines. 
Section  19  borders  on  the  range  line,  and  the  government 
plat  offered  in  evidence  shows  that  the  N.  W.  J  of  the  S.  W. 
i  contains  44.25  acres,  and  the  S.  W.  i  of  the  S.  W.  \  con- 
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tains  44.11  acres.  January  15,  1851,  Swift  conveyed  the 
E.  \  of  the  8.  W.  i  to  Michael  Smith,  and  the  deed  described 
it  as  containing  eighty-two  acres.  December  19, 1870,  Swift 
conveyed  the  S.  W.  \  of  the  S.  W.  \  to  McClellan,  and  de- 
scribed it  as  forty  acres.  February  10, 1877,  McClellan  con- 
veyed the  same  land  to  Hurmcker,  defendant  in  error,  de- 
scribing it  as  forty  acres,  more  or  less.  On  April  24,  1880, 
Swift  executed  a  deed  to  Smith,  to  correct  the  deed  before- 
mentioned,  in  which  he  describes  the  land  as  the  E.  eighty- 
two  acres  of  the  S.  "W.  J,  and  recites  that  it  was  his  inten- 
tion to  convey  that  amount  of  land  by  the  former  deed. 
This  deed,  it  will  be  perceived,  includes  a  strip,  about  two- 
rods  wide,  from  the  east  side  of  the  &  W.  i  of  the  S.  TV.  J. 
February  5, 1881,  one  Jacob  F.  Diley  made  a  deed  to  Will- 
iam Heinsdmcm,  the  plaintiff  in  error,  containing  the  follow- 
ing description :  "Commencing  at  the  northwest  corner  of 
the  southwest  quarter  of  section  19,  town  21  north,  of  rango 
15  east;  thence  running  east,  along  the  quarter  line,  eighty- 
six  rods,  to  the  corner  of  lands  owned  by  Michael  Smith; 
thence  south,  parallel  with  the  quarter  line,  160  rods,  to  the 
center  of  the  highway;  thence  west,  along  the  center  of  the 
highway,  six  tods;  thence  north,  along  the  line  of  the  land 
owned  by  John  Huntieker,  eighty  rods;  thence  west,  along 
the  line  of  land  owned  by  John  Hunsicker,  eighty  rods; 
thence  north,  along  the  center  of  the  highway,  eighty  rods, 
to  the  place  of  beginning, —  containing  about  forty -six  acres 
of  land,  be  the  same  more  or  less,  according  to  government 
survey.  The  land  not  to  interfere  with  Michael  Smith's 
east  eighty-two  acres."  The  record,  so  far  as  we  are  able  to 
discover,  fails  to  disclose  any  title  in  Diley ;  but,  inasmuch 
as  counsel  for  defendant  in  error,  in  his  brief,  admits  the  ex- 
istence of  a  deed  from  Swift  to  Diley,  we  shall  assume  that 
such  a  deed  was  in  evidence.  The  conditions  before  re- 
ferred to  require  us  to  take  some  things  for  granted  in  this 
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case.    On  June  15, 1882,  Smith  deeded  the  east  eighty-two 
acres  of  the  S.  W.  i  to  the  plaintiff  in  error. 

Eliminating,  for  the  time  being,  the  question  of  the  suffi- 
ciency of  the  description  in  the  Diley  deed  as  a  foundation 
for  color  of  title,  we  may  summarize  the  condition  of  the 
claim  of  title,  as  affecting  the  land  in  dispute,  as  follows: 
Under  the  deeds  from  Swift  to  McClellan,  and  from  the 
latter  to  Hunsicker,  he  became  invested  with  the  fee-simple 
title  to  all  the  land  in  the  S.  W.  J  of  the  S.  W.  i,  containing 
44.11  acpes.  Under  the  claim  of  title  through  Swift's  alleged 
4i  corrected  deed,"  Heinselman  had  a  claim  of  title  to  a  strip, 
two  rods  wide,  on  the  east  side  of  HunsicJcer^s  land,  and, 
under  the  Diley  deed,  to  a  strip,  six  rods  wide,  immediately 
west.  It  was  to  recover  the  possession  of  these  two  parcels 
that  this  action  was  brought.  The  plaintiff  in  error  claims 
color  of  title  and  possession.  Except  in  the  particulars  here- 
inafter noted,  there  is  no  serious  dispute  but  that  he  went 
into  possession  of  this  strip  in  1882,  and  continued  such  pos- 
session to  the  time  of  the  trial.  He  claims  that  he  entered 
into  possession  of  this  land  under  claim  of  title,  exclusive  of 
any  other  right,  founding  such  claim  upon  both  the  Smith 
and  Diley  deeds  as  being  conveyances  of  the  premises,  and 
that  there  has  been  continual  occupation  and  possession  of 
the  same  for  more  than  ten  years.  In  other  words,  he  claims 
that  he  has  brought  himself  within  the  provisions  of  sec. 
4211,  R.  S.  1878,  and  that  no  recovery  can  be  had  against 
him.  Lampman  v.  Van  Alstyne,  94  Wis.  417.  So  far  as  the 
east  two  rods  of  this  strip  are  concerned,  no  question  seems  to 
t>e  raised  but  that  the  deeds  under  which  Heinselman  claims 
purport  to  convey  that  land;  but,  as  to  the  Diley  deed,  it  is 
urged  that  the  description  is  so  imperfect  and  uncertain, 
when  applied  to  the  actual  conditions,  as  not  to  convey  even 
color  of  title.  There  is  some  force  to  this  contention,  but  it 
is  thought  that  the  whole  description,  taken  together,  can  be 
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construed  so  as  to  cover  the  disputed  tract  without  doing 
violence  to  established  rules  of  construction.  There  can  be 
no  doubt  but  that  a  description  which  is  hopelessly  uncer- 
tain renders  the  deed  void,  and  such  a  deed  cannot  be  used 
as  a  basis  for  adverse  possession  under  the  statute  cited.  See 
Newell,  Ejectment,  544.  A  cardinal  rule  of  construction  is 
that  a  conveyance  of  real  estate  will  not  be  declared  void 
for  uncertainty  of  description  when  it  is  possible,  by  any  rear 
sonable  rule  of  construction,  to  determine  what  property  it 
was  intended  to  convey.  A  rational  intention  must  be  sought 
for,  and  the  construction  must  be  consistent  with  reason  and 
common  sense. 

The  elements  of  the  description  which  control  are:  (1)  Enu- 
meration of  monuments;  (2)  enumeration  of  courses  and 
distances;  (3)  statement  of  the  quantity  of  the  land  con- 
veyed. Their  relative  value  in,  determining  the  estate  is  in 
the  order  named.  In  determining  inconsistencies  between 
the  different  elements  of  the  description,  the  court  will  give 
preference  to  that  element  or  part  in  which  there  is  the  least 
likelihood  of  a  mistake;  hence  the  monuments  will  control 
courses  and  distances,  and  courses  and  distances  will  control 
as  to  the  quantity  of  land  stated  to  be  conveyed.  Newell, 
Ejectment,  547,  548,  and  cases  cited.  Applying  these  rules 
to  the  Diley  deed,  we  reach  the  following  results:  The  start- 
ing point  was  the  northwest  corner  of  this  quarter  section; 
"thence  running  east,  along  the  quarter  line,  eighty-six 
rods,  to  the  corner  of  lands  own  by  Michael  Smith."  So 
far  as  the  record  discloses,  the  "  correction  deed  "  from  Swift 
to  Smith,  in  1880,  conveyed  to  the  latter  a  strip  two  rods 
wide  on  the  east  side  of  the  N.  W.  i  of  the  N.  W.  J,  and 
the  call  in  the  description  would  carry  the  stopping  point 
to  the  land  of  Smith,  whether  it  be  eighty-six  rods,  more  or 
less.  Zampman  v.  Van  Alstyne,  supra.  The  description  then 
says:  "Thence  south,  parallel  with  the  quarter  line,  160 
rods,  to  the  center  of  the  highway."  The  evidence  shows 
Vol.108— 2 
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that  there  was  a  highway  on  the  south  line  of  the  section, 
and  this  call  would  carry  the  line  to  the  center  of  the  high- 
way, whether  it  were  160  rods,  more  or  less.  The  description 
continues:  "Thence  west,  along  the  center  of  the  highway, 
six  rods;  thence  north,  along  the  line  of  the  land  owned 
by  John  Hunsicker,  ^ eighty  rods;  thence  west,  along  the 
line  of  land  owned  by  John  Hunsicker,  eighty  rods;  thence 
north,  along  the  center  of  the  highway,  eighty  rods,  to  the 
place  of  beginning."  The  difficulty  with  this  description 
arises  in  that  portion  which  calls  for  a  line  running  north 
"along  the  line  of  land  owned  by  John  Hunsicker ."  At 
the  date  of  the  execution  of  this  deed,  Hunsicker's  line,  ac- 
cording to  the  record  title,  was  some  eight  rods  east  of  the 
point  where  the  description  locates  the  starting  point  to  go 
north;  so  that  it  would  be  impossible  to  go  north  from  that 
point  "  along  the  line  of  land  owned  by  John  Hunsicker* 
But  a  reference  to  the  remainder  of  the  description  and  the 
situation  of  the  parties  fairly  discloses  the  intention  of  the 
grantor.  Prior  to  this  date,  the  S.  W.  i  of  the  S.  W.  i  had 
been  conveyed  as  containing  but  forty  acres.  The  grantor 
undoubtedly  supposed,  although  mistakenly,  that  Hunsicker 
only  owned  a  tract  eighty  rods  square  in  the  southwest  cor- 
ner of  this  quarter  section.  The  other  calls  in  this  descrip- 
tion carry  this  north  and  south  line  to  a  point  on  the  north 
line  of  Hunsicker's  land  eighty  rods  east  of  the  center  of 
the  highway  at  the  west  of  this  land.  Construing  the  whole 
description  together,  there  seems  to  be  no  escape  from  this 
conclusion.  This  results  in  the  rejection  of  that  portion  of 
the  call  in  the  north  and  south  line  which  carries  it  u  along 
the  line  of  lands  owned  by  John  Hunsicker."  This  makes 
it  consistent  with  the  intention  and  situation  of  the  parties, 
and  gives  validity  to  the  whole  description.  See  Wright  v. 
Day,  33  Wis.  260.  Newell,  Ejectment,  551,  states  the  rule 
as  to  the  rejection  of  inconsistent  elements  in  the  descrip- 
tion thus:  "In  cases  where  parts  of  the  description  of  the 
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premises  sought  to  be  conveyed  are  inconsistent  with  other 
parts,  bat  enough  of  them  are  sufficiently  certain,  under 
reasonable  rules  of  construction,  to  locate  the  property  which 
the  parties  intended  to  convey,  the  repugnant  elements  of 
the  description  will  be  rejected  as  surplusage,  and  the  in* 
strument  construed  to  convey  the  premises  falling  within 
the  consistent  elements  of  the  description.'9 

Our  conclusion  being  that  the  deeds  in  question  are  suffi- 
cient, as  conveyances  of  this  disputed  tract,  to  give  counte- 
nance to  Heinsdman'8  claim  of  adverse  possession,  we  have 
yet  to  inquire  upon  what  theory  the  verdict  directed  by  the 
court  can  be  sustained.  Upon  this  point  we  confess  ourselves 
utterly  unable  to  figure  out  how  such  a  verdict  came  to  be 
directed.  The  description  of  the  land  in  the  verdict  was  as 
follows:  "Commencing  on  the  north  line  of  said  8.  W.  \  of 
the  8.  "W.  i,  seventy-eight  rods  fourteen  feet  6^  inches  from 
the  N.  W.  corner  of  said  S.  W.  S.  W.  i;  running  thence  due 
south  to  a  point  on  the  south  line  of  said  S.  W.  S.  W.  J, 
eighty  rods  seven  feet  and  7.08  inches  from  the  southwest  cor- 
ner of  said  S.  W.  S.  W.  J;  thence  due  east,  on  said  south  line, 
eight  feet;  thence  due  north,  to  a  point  on  the  north  line  of 
the  said  8.  W.  i  of  the  S.  W.  £,  eighty  rods  from  the  N.  W. 
corner  of  the  said  8.  W.  i  of  S.  W.  i;  thence  west,  on  the 
north  line,  to  the  place  of  beginning."  This  calls  for  a  strip  of 
land  eight  feet  5.76  inches  wide  at  the  north  end,  and  eight 
feet  at  the  south  end,  and  constitutes  a  small  portion  of  the 
disputed  strip.  "We  have  carefully  searched  the  record,  the 
printed  case,  and  the  briefs  of  both  counsel,  and  are  unable 
to  find  a  syllable  of  testimony  or  a  suggestion  from  counsel 
that  will  justify  this  verdict.  At  the  close  of  the  testimony, 
the  plaintiff  in  error  moved  the  court  to  direct  a  verdict  in 
his  favor  on  his  defense  of  adverse  possession.  In  passing 
upon  this  motion  the  court  said :  "  I  am  inclined  to  think  the 
proper  verdict  in  this  case  is  for  the  defendant,  except  for 
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the  six  feet.  I  do  not  think  the  court  can  be  called  upon  to 
draw  angling  lines."  Some  farther  testimony  was  intro- 
duced, and  then,  without  any  request  or  motion,  the  court 
said:  "The  verdict  will  be  directed  for  the  plaintiff,  because 
he  recovers  a  small  portion  of  this  land,"  —  and  the  verdict 
mentioned  was  accordingly  entered.  The  evidence  is  so  in- 
definite and  uncertain  that  it  is  with  some  misgivings  that 
we  attempt  to  state  any  fact  which  it  tends  to  establish.  If 
we  understand  them,  several  witnesses  on  the  part  of  Hem- 
sdman  testify  that,  prior  to  1882,  there  was  a  fence  on  the 
west  side  of  this  disputed  strip,  running  south  from  the 
northern  extremity  for  about  thirty-five  rods;  that  during 
that  year  a  fence  was  built  north  from  the  south  line  forty 
or  fifty  rods,  leaving  a  gap  of  a  few  rods  between  the  two 
fences,  but  which  was  afterwards  connected.  The  fences  re- 
mained in  that  condition  until  1890.  In  the  meantime, 
JSTeinselman  occupied  the  land  east  of  the  fences,  cleared  it 
of  timber,  removed  the  stumps,  and  cropped  a  portion  of  it. 
In  1890  Hunsicker  desired  Heinsdmcm  to  build  his  half  of 
the  line  fence;  so  they  got  together,  and  made  some  meas- 
urements from  the  southwest  corner  of  the  section,  and  it 
was  then  discovered,  as  they  both  concluded,  that  the  south 
end  of  this  fence  was  about  eight  feet  too  far  east.  Heinsel- 
man thereupon  moved  the  fence  west  about  that  distance  at 
the  south  end,  but  to  what  distance  north  the  removal  ex- 
tended is  somewhat  in  doubt, —  probably  twenty  or  twenty- 
five  rods.  The  fence  at  the  north  end  remained  where  it 
was  originally  placed.  As  near  as  we  can  tell  from  the  tes- 
timony, the  fence,  as  removed,  was  substantially  on  the  west 
line  of  the  land  in  controversy.  The  only  portion  not  occu- 
pied by  Heinsdman  for  more  than  ten  years  is  that  portion 
included  in  his  inclosure  after  the  removal  of  the  fence  to 
the  west  in  1890.  This  would  leave  a  triangular  piece,  with 
a  base  line  of  eight  feet  on  the  south  and  running  to  a  point 
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at  the  north  end,  which,  under  the  court's  theory,  would  be 
all  that  Sunsicker  would  be  entitled  to  recover;  but  this 
piece  is  not  included  in  the  verdict. 

On  the  question  of  possession  the  evidence  is  pradtically 
all  one  way.  Smith,  the  owner  of  the  east  part  of  this 
quarter  section,  had  possession  up  to  the  fence  as  it  stood  in 
1882.  When  the  fence  yras  completed  in  that  year,  Hem- 
sdman  continued  such  occupation  up  to  the  time  this  suit 
was  brought.  The  facts  disclosed  in  the  testimony  would 
seem  to  be  sufficient  to  sustain  the  claim  of  adverse  posses- 
sion for  ten  years  required  by  the  statute.  The  recovery  in 
the  action  should  therefore  have  been  limited  to  that  por- 
tion of  the  land  between  the  fence  as  it  was  built  in  1882 
and  as  removed  in  1890,  unless  the  claim  of  estoppel  urged 
by  Seinsdman  should  prevail.  It  is  insisted  that  the  fence 
as  originally  built,  and  as  removed,  was  placed  by  agree- 
ment, with  full  knowledge  of  the  situation;  that  Heinsdmcm 
was  permitted  to  go  on,  and  clear  and  improve  the  land, 
and  ought  not  now  to  be  ousted  from  possession.  The  evi- 
dence on  these  points  is  in  some  dispute.  At  any  rate,  it  is 
not  so  clear  that  the  court  would  be  justified  in  taking  it  from 
the  jury.  It  is  not  considered  that  mere  building  of  a  fence, 
and  the  cultivation  or  improvement  of  the  land  up  to  the 
line,  would  be  sufficient  to  establish  an  estoppel,  where  the 
parties  labored  under  a  mutual  mistake  as  to  the  true  line. 
There  are  some  hints  in  the  testimony  that  neither  party 
knew  where  the  true  line  actually  was,  and  for  that  reason 
we  will  leave  the  question  of  estoppel  open,  in  hope  that 
another  trial  will  bring  out  the  facts  more  clearly. 

Our  conclusion  is  that  the  deeds  referred  to  are  sufficient 
to  sustain  a  claim  of  adverse  possession,  and  that  the  verdict 
directed  cannot  be  justified  by  any  faet  disclosed  in  the  evi- 
dence. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Moyeb,  Guardian,  Appellant,  vs.  Eooktz  and  othera,  imp., 
Respondents. 

AprU6  — April  25, 1899. 

Annulling  divorce  after  death  of  party  obtaining  it:  Status  of  a  party: 
Nonresident*:  Substituted  service. 

L  Where  a  divorced  wife,  after  the  death  of  her  former  husband,  seeks 
to  annul  the  divorce  on  the  ground  that  it  was  obtained  by  fraud, 
the  action  is  not  one  affecting  the  status  of  the  wife. 

&  In  order  to  confer  jurisdiction  by  substituted  service  upon  nonresi- 
dents under  the  statutes  of  this  state,  the  cause  of  action  therein 
required  to  exist  must  be  one  which  affects  property  within  the 
state  or  the  status  of  a  resident  thereof. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  Johk  Goodland,  Circuit  Judge.    Affirmed. 

The  complaint  alleges  that  the  plaintiff's  ward,  Fannie 
Kuntz,  prior  to  1864,  was  the  wife  of  Cornelius  Kuntz,  red- 
dent  in  the  town  of  Dale,  Outagamie  county;  that  ever  since 
1860  she  has  been  wholly  insane,  and  prior  to  1864  had  been 
sent  to  the  Mendota  Insane  Asylum,  but  had  returned  to  the 
home  of  her  father,  where  she  was  being  cared  for;  that  in 
1864  her  husband  obtained  a  decree  of  divorce  on  allegations 
of  adultery,  by  fraud  in  actively  concealing  from  the  court 
the  fact  of  her  insanity,  and  so  distorting  evidence  as  to  de- 
fraud the  court;  that  afterwards,  in  August,  1865,  he  married 
the  defendant  Luritta  (then  Hall),  and  lived  with  her  until 
1878  in  Waupaca  county,  when  they  moved  to  the  state  of 
Colorado,  where  he  died  November  16,  1896,  leaving  two 
children  by  LwriUa^  the  defendants  Nettie  and  Minnie,  and 
leaving  real  and  personal  property  in  Colorado,  and  also  in 
Nebraska,  and  that  the  defendant  Minnie  Koontz  has  been 
duly  appointed  administratrix  in  Colorado,  and  defendant 
K  II.  Strayor  administrator  in  Nebraska;  that  the  other  de- 
fendants are  the  children  of  the  first  marriage;  that  the 
plaintiff's  ward  has  been  hopelessly  and  wholly  insane,  so  as  to 
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have  no  knowledge  of  any  transactions,  continuously  ever 
since  about  1860;  that  Mayer  is  her  general  guardian,  ap- 
pointed in  January,  1884,  and  that  said  guardian,  and  all  the 
relatives  and  friends  of  Fannie  Kuntz,  were  ignorant  of  the 
grounds  on  which  the  divorce  had  been  obtained,  and  of 
the  fraud  practiced  therein,  until  within  a  few  months  of  the 
commencement  of  this  suit.  The  prayer  is  that  the  decree  of 
divorce  of  June  22, 1864*  be  declared  void  and  of  no  effect. 

Upon  the  complaint,  and  an  affidavit  of  the  guardian  set- 
ting forth  most  of  the  above-stated  facts,  the  nonresidenoe  of 
the  respondent  defendants,  and  that  a  cause  of  action  exists 
against  them  which  arose  in  this  state,  the  plaintiff  applied 
for  and  obtained  an  order  of  publication,  in  pursuance  of 
which  the  summons  and  complaint  weve  served  by  deliver- 
ing the  same  personally  as  to  the  respondents  outside  the 
state.  LwrUla  and  Nellie  Koontz,  Minnie  Koonte,  as  admin- 
istratrix, and  K  H.  Strayor,  as  administrator,  appeared  spe- 
cially, and  moved  that  the  order  of  publication  be  vacated 
and  set  aside,  and  that  the  service  of  the  summons  on  Minnie 
Koontz,  as  administratrix,  on  K  H.  Strayor,  as  administrator, 
and  on  LuriUa  and  Nellie  Koonte,  be  set  aside,  and  the  said 
summons,  as  to  these  defendants,  be  quashed,  and  the  action 
as  to  them  dismissed  for  want  of  jurisdiction ;  whioh  motion 
was  granted,  and  order  entered  accordingly.  The  plaintiff 
appeals  therefrom. 

For  the  appellant  there  was  a  brief  by  Heed  db  Heed}  and 
oral  argument  by  Myron  Heed. 

J.  &  Anderson,  for  the  respondents. 

Dodge,  J.  The  statute  of  Wisconsin  (Stats.  1898,  sec.  2639) 
authorizes  service  by  publication  upon  a  defendant  against 
whom  a  cause  of  action  appears  to  exist  when  the  cause  of 
action  arose  in  this  state,  and  the  court  has  jurisdiction  of 
the  subject  of  the  action,  whether  founded  on  contract  or 
tort. 
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Clearly,  the  cause  of  action  arose  within  this  state,  and, 
so  far  as  our  statute  is  concerned,  the  question  of  the  right 
to  acquire  jurisdiction  by  publication  depends  on  whether  a 
cause  of  action  appears  to  exist  against  these  defendants. 

It  was  decided  by  this  court  in  Johnson  v.  Coleman,  23  Wis. 
453,  that  in  equity  a  cause  of  action  exists  by  a  widow  to 
vacate  and  annul  a  decree  of  divorce  obtained  by  fraud,  and 
that  such  action  can  be  maintained,  after  the  death  of  the 
husband,  against  both  his  heirs  and  the  administrators  of  his 
estate,  provided,  of  course,  there  be  property  so  that  there 
are  pecuniary  interests  to  be  affected;  and  this,  too,  in  an 
action  simply  to  annul  the  decree,  without  being  addressed 
toward  any  specific  property  or  rights  therein.  The  doctrine 
of  this  case  has  support  from  many  authorities,  although  it 
also  has  much  antagonism  in  others.  Assuming  its  correct- 
ness, it  would  appear  that  a  cause  of  action  does  exist  in 
favor  of  the  plaintiff  which  arose  in  this  state,  and  if  the 
same  survives  (a  question  not  disqussed,  though  inferentially 
assumed,  in  Johnson  v.  Coleman),  then  that  the  children  and 
administrators  are  the  proper  parties  thereto,  so  that  it  exists 
against  them. 

Substantially  the  only  difference  between  Johnson  v.  Cole- 
man and  this  case  is  that  the  respondent  defendants  are  non- 
residents of  this  state.  The  question  is  whether  this  differ- 
ence constitutes  a  legal  distinction. 

While  procedure  in  our  courts,  inclusive  of  the  method  of 
obtaining  jurisdiction  by  substituted  service  over  those  non- 
resident, is,  and  properly  may  be,  regulated  by  our  legisla- 
ture, yet  such  power  is  subject  to  the  federal  limitation  that 
courts  of  a  state  cannot  so  acquire  jurisdiction  over  nonresi- 
dents for  mere  purposes  of  personal  adjudication  against 
them;  indeed,  not  for  any  purpose,  except  to  adjudicate 
either  with  reference  to  property  within  this  state  or  with 
reference  to  the  status  of  one  of  our  own  citizens.  Our  stat- 
utes on  this  subject  of  the  acquirement  of  jurisdiction  over 
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nonresidents  most  be  read  in  the  light  of  the  interstate  lim- 
itations resting  npon  us  by  reason  of  the  frame  of  govern- 
ment of  the  nation  of  which  our  state  is  a  part.  Pennoyer 
v.  Jfef,  95  U.  S.  714,  is  perhaps  the  leading  case  on  this  sub- 
ject, and  there  the  rule  above  stated  is  announced,  and  has 
never  since  been  questioned. 

Under  the  rule  in  Johnson  v.  Coleman  there  would  seem 
to  be  no  doubt  that  a  wife  might  bring  suit  in  our  courts  to 
annul  a  decree  of  divorce  there  entered,  and  confer  jurisdic- 
tion by  substituted  service,  in  accordance  with  our  statutes 
therefor;  but  it  would  be  for  the  reason  that  the  purpose  of 
the  suit  was  to  adjudicate  and  act  upon  her  status  in  rela- 
tion to  her  absent  husband,  just  the  same  as  if  she  were 
suing  for  a  divorce.  Marital  status  is  well  described  by 
Mr.  Bishop  in  §§  698-702,  vol.  1,  and  §  153,  vol.  2,  Marriage, 
Div.  &  Sep.,  and  St.  Sure  v.  Zmdsfdt,  82  Wis.  346,  and  State 
v.  l>uJeet,  90  Wis.  272.  The  question  to  be  decided  is  simple: 
Shall  this  person,  citizen  of  this  state,  be  adjudged  to  be 
married  or  single?  The  status  of  marriage  is  dual.  It  can- 
not exist  in  the  case  of  the  one  party  without  existing 
equally  as  to  the  other,  and  therefore,  incidentally,  the  status 
of  the  nonresident  party  is  to  be  adjudged  as  well.  The  ob- 
ject of  such  a  suit  as  this,  when  the  husband  is  alive,  is  to 
adjudicate  that  whereas,  by  the  existing  fraudulent  decree, 
the  plaintiff  is  made  single,  she  shall,  by  the  demanded  judg- 
ment, be  adjudicated  to  still  be  married.  It  is  the  converse 
of  the  divorce  suit,  where  the  relief  sought  is  that,  whereas 
the  plaintiff  is  now  married,  she  may  be  adjudged  to  be 
single.  But,  in  a  case  like  this,  where,  by  the  irrevocable 
act  of  death,  her  status  as  to  her  deceased  husband  has  be- 
come fixed  as  that  of  a  celibate,  no  such  question  can  exist 
to  be  acted  on.  No  decree  that  the  courts  of  Wisconsin  can 
render  can  change  that  status.  It  then  becomes  a  mere  ad- 
judication as  to  a  record,  for  the  purpose  of  satisfying  a 
sentiment  or  affecting  property  rights.    As  is  well  said  in 
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2  Nelson,  Divorce  &  Sep.  §  1054,  "  The  proceeding  will  be 
a  mere  contest  for  property;  for  if  the  decree  is  vacated  the 
survivor  cannot  be  restored  to  marital  rights  [or  status]." 

It  seems  clear,  therefore,  that  we  have  no  question  of 
status  to  act  on  here,  so  as  to  justify  or  empower  oar  courts 
to  reach  their  hands  beyond  the  limits  of  the  state,  and  seek, 
upon  substituted  service,  to  subject  nonresidents  to  a  decree, 
ostensibly  to  cure  a  record,  the  only  purpose  of  which  is  to 
affect  rights  in  property  without  this  state.  This  would  be 
in  excess  of  the  rights  of  the  state.  It  is  forbidden  by  the 
whole  policy  of  our  national  government.  It  infringes  that 
principle  of  the  international  law  as  it  existed  among  the 
states  in  1790,  and  is  still  maintained,  that  the  jurisdiction 
of  a  state  does  not  extend  beyond  its  boundaries,  and,  if 
-carried  into  effect,  would  violate  the  fourteenth  amendment 
of  tbe  constitution,  which  prohibits  Wisconsin  and  all  other 
states  from  enacting  any  law  which  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  dae  process  of  law. 

Our  statutes  for  service  upon  nonresidents  are  subject  to 
the  limitation  that  the  cause  of  action  therein  required  to 
exist  must  be  one  which  affects  property  within  this  state 
or  which  affects  the  status  of  a  resident.  Such  cause  of  ac- 
tion is  not  presented  by  the  complaint  in  this  case,  and  no 
jurisdiction  to  adjudicate  thereon  can  be  obtained  against 
the  respondents. 

By  the  Court — The  order  appealed  from  is  affirmed. 
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Taylob,  Respondent,  vs.  Chicago  &  Northwbstbbh  Railway    m  ~u 
CoMPAifY,  Appellant.  m  m 
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Railroad*:  Personal  injuries:  Improper  remarks  of  counsel:  Setting  aside 
verdict:  Excessive  damages:  Bassion  and  prejudice. 

1.  In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff,  it 
appeared,  among  other  things,  that  she  was  a  woman  sixty-four 
years  old,  and  up  to  the  time  of  the  injuries  was  strong,  vigorous, 
and  able  bodied;  that  thereafter  and  up  to  the  time  of  the  trial  she 
was  in  a  helpless  condition,  and  suffered  great  pain  caused  by  such 
in  juries.  The  negligence  of  the  defendant  was  admitted.  Held, 
that  remarks  made  on  the  trial  by  counsel  for  plaintiff,  in  effect, 
that  the  jury  could  not  make  good  her  sufferings,  or  restore  her 
to  her  health  and  former  vigor,  and  that  the  court  room  filled  with 
gold  could  not  and  would  not  do  it,  were  out  of  place  and  tended 
to  excite  the  sympathies  and  passions  of  the  jury  and  secure  an 
exorbitant  verdict. 

2l  In  tort  actions,  a  court  is  not  at  liberty  to  set  aside  a  verdict  on  the 
ground  that  it  is  excessive,  unless  it  is  so  excessive  as  to  create  the 
belief  that  the  jury  have  been  misled  either  by  passion,  prejudice, 
or  ignorance. 

&  Considering  conflicting  evidence  as  to  the  permanence  of  her  injuries 
most  favorably  to  plaintiff,  in  view  of  her  advanced  age,  the  jury's 
award  of  $12,000  as  damages,  reduced  by  the  trial  court  to  $10,000, 
is  held  excessive,  and  the  remission  of  all  in  excess  of  $7,000  is  made 
a  condition  of  judgment  in  plaintiff's  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.   Reversed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Fish,  Cary,  JJpham 
<&  Black,  and  oral  argument  by  John  T.  Fish. 

For  the  respondent  there  was  a  brief  by  O'Connor,  Ham- 
mel  <&  Schmite,  and  oral  argument  by  A.  J.  Schmite. 

Cassoday,  C.  J.  This  action  was  brooght  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  in  a  rear- 
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end  collision  at  West  Chicago  on  the  night  of  June  29-30, 
1897.  Issue  being  joined  and  trial  had,  the  jury  returned  a 
verdict  for  the  plaintiff  for  $12,000,  and,  on  motion  for  a  new- 
trial,  in  part  upon  the  ground  that  the  damages  were  excess- 
ive, the  court  ordered  that,  unless  the  plaintiff  remit  from 
the  verdict  $2,000,  a  new  trial  should  be  granted,  but  in  case 
of  such  remission  the  verdict  should  stand  at  $10,000;  and, 
the  plaintiff  having  made  such  remission,  judgment  was 
entered  thereon  for  $10,000  and  costs,  from  which  the  de- 
fendant brings  this  appeal. 

It  appears  from  the  uncontradicted  evidence  that  June  29, 
1897,  the  plaintiff  purchased  of  the  defendant  a  first-class 
passenger  ticket  from  Appleton,  by  way  of  Chicago,  to  San 
Francisco;  that  the  defendant  received  the  plaintiff  in  one 
of  its  passenger  cars  at  Appleton;  that  while  the  plaintiff, 
as  such  passenger,  occupied  a  berth  in  one  of  defendant's 
sleeping  cars,  and  while  the  train  was  on  the  company's  track 
near  a  station  known  as  "West  Chicago,  about  thirty  miles 
from  Chicago,  the  train  upon  which  the  plaintiff  was  so  rid- 
ing collided  with,  and  was  run  into  at  the  rear  end  by,  an- 
other passenger  train  of  the  defendant,  and  the  car  in  which 
the  plaintiff  was  so  riding  was  thereby  telescoped,  and  the 
plaintiff  was  crowded  and  for  some  time  firmly  pinned  in 
and  held  under  the  broken  timbers  and  other  materials  of 
which  the  car  was  constructed;  that  she  was  unable  to 
extricate  herself  therefrom,  and  was  firmly  held  under  the 
debris  until  the  broken  timbers  and  other  material  could  be 
removed  by  persons  engaged  in  clearing  away  the  wreck; 
that  by  reason  thereof  the  plaintiff  was  severely  and  seriously 
injured;  that  at  the  time  of  the  trial  (one  year  after  the 
injury)  she  was  still  in  a  helpless  condition,  and  suffered 
great  pain,  caused  by  such  injuries;  that  up  to  the  time  of 
receiving  such  injuries  she  was  a  strong,  vigorous,  and  able- 
bodied  woman;  that  it  was  found  that  the  muscles  of  her 
left  leg  were  badly  bruised,  her  knees  injured  so  as  to  cause 
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her  great  pain,  and  she  complained  of  pain  in  her  head,  back, 
and  knee;  that  after  she  had  rested  half  an  hour,  and  found 
no  bones  broken,  and  believing  that  she  had  only  been  se- 
verely jammed  in  and  crowded  between  the  timbers,  she 
was  assisted  into  another  car,  and  continued  her  journey  to 
California;  that  from  the  place  of  the  collision  to  Council 
Bluffs  she  occupied  a  sleeper;  that  at  Council  Bluffs  she 
stayed  overnight  at  the  railway  station;  that  she  was  as- 
sisted from  the  car  to  the  hotel,  and  the  next  morning  from 
the  hotel  to  the  car;  that  she  was  then  still  suffering  a  great 
deal  of  pain,  and  could  not  get  her  hands  together,  nor  to 
her  head,  but  proceeded  on  her  journey;  that  her  pain  con* 
tinned  to  increase,  especially  in  her  back ;  that  at  Ogden, 
Utah,  she  had  to  be  assisted  on  and  off  the  train;  that  she 
reached  her  brother's,  in  California,  and  remained  there 
about  ten  weeks,  but  was  helpless,  and  so  continued,  and  her 
pains  continued,  principally  in  her  back,  side,  back  of  her 
neck,  shoulder,  and  in  her  head ;  that  she  is  unable  to  get 
up  or  down  stairs  without  being  carried ;  that  the  reason  she 
cannot  walk  is  because  her  back  is  weak  and  painful;  that 
the  use  of  her  arms  or  shoulders  hurts  her  back;  that,  in 
attempting  to  walk,  she  shuffles  her  feet  along;  that  since 
the  injury  she  has,  at  times,  had  bloody  discharges  of  the 
bowels.  The  negligence  of  the  defendant  is  admitted,  and 
the  important  question  for  consideration  is  the  measure  of 
damages. 

The  defendant  contends  that  the  damages  allowed  are 
grossly  excessive,  and  insists  that  remarks  of  the  plaintiff's 
counsel  on  the  trial,  and  to  which  timely  objections  and  ex- 
ceptions were  taken,  had  the  direct  tendency  to  unduly  in- 
flame the  passions  of  the  jury  so  as  to  produce  the  result. 
The  counsel  for  the  plaintiff,  in  his  opening  statement  to  the 
jury,  stated,  in  effect,  that  the  pain  was  such  as  no  member 
of  the  jury,  himself,  or  the  defendant's  counsel  would  suffer 
any  length  of  time.    Upon  an  objection  being  sustained, 
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counsel,  among  other  things,  added:  "I  am  simply  saying, 
and  it  is  all  I  want  to  say,  that  upon  this  question  of  dam- 
ages, when  all  the  proof  is  in  here, —  proof  which  it  is  your 
duty,  under  your  oaths,  to  consider  without  fear  and  with- 
out favor, — that  you  will  not  say  this  woman  is  asking  too 
much  when  she  says  she  measures  her  damages  in  the  sum 
of  even  $25,000."  The  defendant  having  objected  to  the 
remarks  of  counsel  in  his  closing  argument,  as  to  the  jurors 
patting  themselves  in  the  place  of  the  plaintiff,  which  ob- 
jection was  overruled,  counsel  for  the  plaintiff  continued: 
"1  did  not  say  what  counsel  claims  I  said.  What  I  stated 
was  that  each  of  the  jury  should  keep  in  view  and  in  mind 
the  evidence,  fully,  as  it  was  produced  here  on  the  witness 
stand,  and  by  that  and  from  that  judge;  that  under  the  law 
the  plaintiff  is  entitled  to  full  compensation  for  the  pain  and 
suffering  she  endured,  past  and  future,  on  account  of  the  in- 
juries received  by  her,  and  on  account  of  any  physical  and 
mental  disability  she  suffered,  but  by  that,  of  course,  we  do 
not  mean  that  any  amount  of  money  the  jury  might  give 
her  by  their  verdict  would  lessen  the  suffering  she  has  en- 
dured since  her  injury,  on  account  thereof,  nor  restore  her 
health  and  former  vigor;  that  no  amount  of  money  could 
place  her  back  where  she  was  before  receiving  the  injuries 
complained  of,  and  that  the  jury  was  not  able  to  make  good 
her  sufferings;  that,  if  this  court  room  was  filled  with  gold, 
that  could  not  and  wotild  not  pay  it;  and  that  he  did  not 
expect  anything  like  that  from  them.  I  stated  that  the  jury 
were  not  able  to  make  good  all  her  damages,  if  the  room 
was  filled  with  gold;  that  could  not  and  would  not  pay  it* 
and  we  don't  expect  it  would.  We  don't  expect  anything 
like  that  from  them."  Such  remarks  were  manifestly  out  of 
place,  and  could  have  been  made  for  no  other  purpose  than 
to  excite  the  sympathies  and  passions  of  the  jury,  in  order  to 
secure  an  exorbitant  verdict.  While  no  one  would  willingly 
sustain  severe  personal  injuries  in  order  to  be  compensated 
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in  money,  yet  courts  and  juries  must  deal  with  such  ques- 
tions in  a  deliberate  and  practical  way.  Ueddles  v.  C.  <fe  N. 
W.  R.  Go.  74  Wis.  859.  It  is  not  a  case  calling  for  punitory 
damages,  but  only  compensatory  damages.  This  court  has- 
frequently  condemned  such  attempts  of  counsel  to  increase 
damages,  and  stated  the  rules  which  should  govern  counsel 
in  addressing  juries.  Waterman  v.  G  <&  A.  R.  Co.  82  Wis. 
615,  635-639;  Gillen  v.  Jf.,  St.  P.  d>  S.  S.  M.  R.  Go.  91  Wis. 
683;  Andrews  v.  G,  M.  <&  St.  P.  R.  Co.  96  Wis.  348,  361, 
362.  It  is  unnecessary  to  repeat  what  has  been  said  in  these 
cases,  and  the  oases  therein  cited  on  the  subject. 

In  actions  for  tort,  where  there  is  no  fixed  legal  rule  as 
to  the  amount  of  compensation,  a  court  is  not  at  liberty  ta 
set  aside  a  verdict  on  the  ground  that  it  is  excessive,  unless- 
it  is  so  excessive  as  to  create  the  belief  that  the  jury  have 
been  misled  either  by  passion,  prejudice,  or  ignorance.  Don- 
ovan v.  O.  <6  JST.  W.  R.  Co.  93  Wis.  378.  The  trial  court 
was  manifestly  of  the  opinion  that  the  amount  of  the  ver- 
dict was  the  result  of  passion  or  prejudice;  otherwise,  that 
court  would  not  have  reduced  the  same.  Although  the 
nervous  shock  was  evidently  severe,  yet  the  evidence  of  the 
defendant's  experts  is  very  strong  that  the  injuries  are  not. 
permanent.  On  the  other  hand,  the  plaintiffs  medical  ex- 
perts testified  to  the  effect  that  her  injuries  are  permanent, 
and  that  she  will  suffer  more  or  less  from  them  as  long  as 
she  lives.  It  is  urged  by  the  defendant  that  such  experts 
base  their  opinion,  in  part,  upon  facts  not  established  by 
evidence.  This  may  be  true,  to  some  extent.  No  sufficient 
exceptions,  however,  appear  to  have  been  taken  to  such  tes- 
timony. For  the  purposes  of  this  appeal,  we  assume  that 
there  is  evidence  sufficient  to  support  a  finding  that  the 
plaintiff's  injuries  were  permanent.  Still  we  are  forced  to 
the  conclusion  that  the  damages  are  excessive,  even  as  re- 
duced by  the  trial  court.'  In  the  Gillen  Case,  cited,  the  jury 
returned  a  verdict  of  $1,500.    The  trial  court  gave  the 
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plaintiff  the  option  of  reducing  it  to  $750.  This  court 
thought  that  was  $400  in  excess  of  what  it  should  be,  and 
so  gave  plaintiff  the  option  of  further  reducing  it  that 
amount  or  taking  a  new  trial.  The  irresistible  objection  to 
maintaining  this  judgment  is  the  fact  that  the  plaintiff  was 
more  than  sixty-four  years  of  age  at  the  time  she  was  in- 
jured. The  large  verdicts  which  have  been  sustained  by  this 
court  have  been  in  favor  of  very  much  younger  persons.  In 
the  Reddles  Case,  cited,  the  plaintiff  was  a  little  boy,  crippled 
in  both  legs  for  life,  and  on  the  first  trial  he  got  a  verdict 
of  $30,000,  which  we  held  to  be  considerably  in  excess  of 
what  he  was  entitled  to  recover,  and  on  the  second  trial  a 
verdict  for  $18,500  was  sustained.  74  Wis.  240,  243,  259; 
S.  O.  77  Wis.  229,  235,  236.  In  the  Waterman  Case,  cited, 
the  plaintiff  was  comparatively  a  young  man,  and  the  in- 
juries left  him  a  total  wreck.  He  recovered  a  verdict  of 
$25,000,  which  this  court,  owing  to  peculiar  circumstances, 
gave  him  the  option  to  reduce  to  $20,000.  82  Wis.  622,  638, 
-639. 

Considering  the  evidence  most  favorable  to  the  plaintiff, 
yet,  in  view  of  her  advanced  age,  we  think  she  should  not 
be  allowed  to  recover,  as  damages,  more  than  $7,000. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial,  but  with 
the  option  on  the  part  of  the  plaintiff  to  be  exercised  within 
thirty  days  after  the  remittitur  from  this  court  is  filed  in  the 
trial  court,  to  remit,  in  writing,  from  the  verdict,  all  dam- 
ages in  excess  of  $7,000,  and  file  such  remission  with  the 
clerk  of  the  trial  court,  in  which  event  judgment  is  to  be 
entered  thereon  for  the  plaintiff  for  $7,000  damages,  and  the 
•costs  and  disbursements  in  the  circuit  court 
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April  tf — April  MS,  1899.  |{g  $ 

(1)  Appeal:  Exceptions.    (2-5)  Defective  highways:  Instructions  to  jury: 
Special  verdict:  Contributory  negligence:  Evidence:  Notice* 

1.  Error  cannot  be  assigned  upon  the  charge  to  the  jury  where  no  ex- 

ceptions thereto  are  filed  during  the  trial  term. 

2.  In  an  action  for  personal  injuries  happening  by  reason  of  a  project- 

ing rock  claimed  to  be  a  defect  in  a  highway  it  is  not  error  to  refuse 
to  submit  to  the  jury,  as  part  of  a  special  verdict,  the  question  of 
the  contributory  negligence  of  the  driver  of  the  horse  attached  to 
the  wagon  in  which  plaintiff  was  riding  at  the  time  she  was  injured, 
where  the  question  of  plaintiffs  contributory  negligence  was  sub- 
mitted under  proper  instructions. 

8.  In  such  a  case  it  is  error  to  receive  evidence  of  defects  in  the  high- 
way other  than  at  the  place  of  the  accident 

4.  The  rule  that  such  evidence  is  admissible  for  the  purpose  of  proving 
constructive  notice  to  the  corporation  ceases,  when  the  question  of 
notice  is  not  material  by  reason  of  the  length  of  time  the  defect 
has  existed. 

&  Such  evidence  is  not  admissible  on  the  question  whether  the  harness 
broke  before  or  after  the  wagon  struck  the  rock;  it  is  immaterial 
to  the  main  question  litigated,  and  calculated  to  induce  a  verdict  on 
general  principles  rather  than  on  competent  evidence  of  the  exist- 
ence of  the  defect  ohargecL 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  A.  J.  Vinjb,  Circuit  Judge.    Reversed. 

The  plaintiff  sued  the  defendant  town  for  personal  inju- 
ries sustained  by  being  thrown  from  a  wagon  in  which  she 
was  riding;  her  fall  being  caused,  as  she  claims,  by  the  wagon 
striking  a  large  projecting  rock  in  a  highway  of  the  town 
just  at  the  side  of  the  traveled  track.  It  appeared  on  the 
trial  that  one  Stone  was  driving,  and  that  he  and  the  plaint- 
iff were  riding  in  a  one-horse  wagon,  when  from  some  cause 
both  of  them  were  thrown  out,  and  the  horse  ran  away,  and 
left  the  .wagon  at  a  point  about  a"  mile  and  a  half  further 
Vol.  103—8 
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along  the  highway;  and  that  some  parts  of  the  harness  and 
wagon  were  broken.  The  evidence  of  the  defendant  tended 
to  show  that  the  rock  in  question  was  not  as  large  as  claimed 
by  the  plaintiff,  and  not  prominent  enough  to  constitute  a 
defect  in  the  highway;  and  the  claim  was  also  made  that 
the  accident  was  the  result  of  a  break  in  the  harness  occur- 
ring while  the  horse  was  coming  down  a  hill,  just  before 
reaching  the  rock. 

A  special  verdict  was  returned,  by  which  it  was  found,  in 
reply  to  questions,  (1)  that  the  defendant  was  guilty  of  want 
of  ordinary  care  in  respect  to  the  condition  of  the  highway 
at  the  time  and  place  of  the  accident;  (2)  that  such  want  of 
ordinary  care  was  the  proximate  cause  of  the  plaintiff's  in- 
jury; (3)  that  the  plaintiff  was  not  guilty  of  any  want  of 
ordinary  care  that  contributed  to  her  injury;  and  (4)  that 
the  plaintiff's  damages  amounted  to  $1,300. 

After  argument  had  been  made  to  the  jury,  the  defendant 
requested  the  submission  of  two  additional  questions  as  part 
of  the  special  verdict;  the  first  of  which  questions  asked  the 
jury  whether  the  driver  of  the  wagon  was  guilty  of  contrib- 
utory negligence,  and  the  second  question  asked  whether  such 
contributory  negligence  on  the  part  of  the  driver,  coupled 
with  want  of  ordinary  care  on  the  part  of  the  defendant,  was 
the  proximate  cause  of  the  plaintiff's  injury.  The  submission 
of  both  of  these  questions  was  refused  by  the  court,  which 
stated,  as  one  reason  therefor,  that  the  requests  came  too  late, 
and  exceptions  were  taken  to  the  rulings.  The  charge  of 
the  court  is  not  preserved  in  the  bill  of  exceptions,  with  the 
exception  of  two  detached  sentences,  and  no  exceptions  were 
taken  to  any  part  of  the  charge  during  the  trial  term. 

Judgment  for  the  plaintiff  was  entered  upon  the  verdict, 
and  from  this  judgment  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
H.  P.  Burdick,  and  for  the  respondent  on  that  of  Frank  B. 
Darothy. 
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Winslow,  J.  Inasmuch  as  no  exceptions  to  the  charge  of 
the  court  were  filed  during  the  trial  term,  no  errors  can  be 
successfully  assigned  upon  the  charge.  Stats.  1898,  sec.  2369 ; 
Circuit  Court  Rule  XXIV,  sec.  3.  Nor  can  we  say  that  it 
was  error  to  refuse  to  submit  to  the  jury,  as  a  part  of  the 
special  verdict,  the  questions  submitted  by  the  defendant  as 
to  the  alleged  contributory  negligence  of  the  driver  of  the 
horse.  Such  negligence,  if  there  was  any,  would,  on  familiar 
principles,  be  imputable  to  the  plaintiff,  and,  in  legal  effect, 
would  become  her  negligence.  Ritger  v.  Milwaukee,  99  Wis. 
190.  So,  the  question  t  of  the  verdict,  which  asks  whether 
the  plaintiff  was  guilty  of  contributory  negligence,  would, 
under  proper  instructions  (which  we  must  assume  were 
given),  cover  the  question  of  the  contributory  negligence  of 
the  driver  of  the  vehicle. 

There  is,  however,  one  error  assigned  which,  in  our  opin- 
ion, is  fatal  to  the  judgment.  The  plaintiff  was  allowed  to 
prove,  against  objection,  that  the  highway  between  the  place 
of  the  accident  and  the  place  where  the  wagon  was  found 
(a  distance  of  more  than  a  mile)  was  full  of  rocks  and  holes* 
Of  course,  the  fact  that  there  were  other  serious  defects  in 
the  road  at  other  points,  at  a  distance  from  the  alleged 
defect  which  caused  the  accident,  can  have  no  legitimate 
bearing  on  the  question  as  to  whether  the  projecting  stone 
in  question  was  or  was  not  an  actionable  defect,  but  it  is 
manifest  that  such  evidence  would  be  almost  certain  to  have 
great  weight  with  the  jury  upon  this  very  question.  It  is 
true  there  are  a  number  of  cases  in  this  court  holding  that, 
where  a  defect  in  a  certain  sidewalk,  bridge,  or  other  similar 
structure  is  charged  to  have  caused  an  injury,  evidence  of 
the  general  bad  condition  of  the  same  sidewalk,  bridge,  or 
structure  may  be  shown,  provided  the  general  disrepair 
proven  is  of  the  same  general  character  as  the  defect  in 
question.  Shaw  v.  Sun  Prairie,  74  Wis.  105;  Barrett  v. 
Hammond,  87  Wis.  654.    In  these  cases,  however,  such  tes- 
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timony  was  not  admitted  for  the  purpose  of  proving  negli- 
gence or  that  the  defect  in  question  existed,  but  only  for 
the  purpose  of  proving  constructive  notice  to  the  corpora- 
tion of  the  defect  in  question,  which  would  be  fairly  infer- 
able from  the  existence  of  many  similar  defects,  resulting 
from  the  same  general  cause,  in  the  same  structure. 

In  the  present  case  the  projecting  stone  appears  to  have 
been  (if  a  defect  at  all)  a  defect  in  the  original  construction  of 
the  road  which  had  existed  for  many  years,  and  hence  the 
question  of  notice  was  not  material,  and  the  principle  laid 
down  in  the  decisions  cited  does  not  apply.  It  was  argued 
that  this  testimony  was  admissible  for  the  purpose  of  showing 
that  the  harness  was  probably  broken  after  the  horse  ran 
away,  and  thus  refute  the  defendant's  theory  that  the  harness 
broke  before  reaching  the  stone.  The  testimony  was,  how- 
ever (except  in  one  instance),  received  generally;  and,  even 
were  this  not  the  case,  we  are  unwilling  to  sanction  a  rule 
which  would  place  before  the  jury  evidence  of  this  charac- 
ter, which  is  immaterial  on  the  main  question  litigated,  and 
so  well  calculated  to  induce  a  verdict  founded  upon  what 
may  be  called  general  principles,  rather  than  upon  competent 
-evidence  of  the  defect  charged.  Such  a  rule  would  open 
up  many  immaterial  issues,  and  would,  we  think,  be  danger- 
ous in  the  extreme,  and  tend  to  hold  corporations  liable  be- 
cause they  had  been  negligent  in  distant  places,  when  per- 
haps there  had  been  no  negligenoe  fairly  shown  at  the  place 
of  the  accident. 

By  the  Cowrt. —  Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Chambbbs,  Respondent*  vs.  Jaoobia,  Appellant.  |ii»  jj| 

April  6— April  25, 1899. 

Appealable  orders:  Partnership. 

Suit  having  been  brought  against  a  firm,  composed  of  defendant  and 
another,  existing  at  the  time  the  cause  of  action  arose  but  which 
had  been  dissolved  before  suit  brought,  defendant  assuming  and 
agreeing  to  pay  all  its  liabilities,  judgment  was  rendered  in  form 
against  both  the  firm  and  defendant.  Thereafter  and  without  no- 
tice to  defendant  or  his  attorneys,  an  order  was  entered  amending 
the  judgment  and  all  papers  in  the  action  nunc  pro  tune  so  as  to* 
make  the  judgment  a  judgment  against  defendant  doing  busi- 
ness in  the  name  of  the  firm.  On  appeal  from  an  order  denying 
defendant's  motion  to  vacate  the  order  allowing  the  amendment 
and  also  the  original  entry  of  judgment,  held,  that  no  substantial 
right  of  defendant,  either  legal  or  equitable,  was  affected,  and  that 
the  order  appealed  from  was  not  appealable. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Appeal  dismissed. 

The  action  was  commenced  to  recover  a  sum  of  money 
alleged  -to  be  due  plaintiff  on  contract  from  George  E.  Ja- 
cobia  &  Co.  George  E.  Jacobia  was  duly  served  with  pro- 
cess and  he  caused  an  answer  to  be  made  to  the  complaint 
in  the  name  of  the  company.  +On  the  trial  of  the  case  it  ap- 
peared by  due  proof  that;  at  the  date  of  the  alleged  con- 
tract, the  firm  of  George  E.  Jacobia  &  Co.  was  composed  of 
George  &  Jacobia  and  Frank  A.  Eoss,  but  that  before  the 
commencement  of  the  action  it  was  dissolved  and  George  E. 
Jacobia  assumed  and  agreed  to  pay  all  its  liabilities.  A  ver- 
dict was  rendered  in  plaintiff's  favor  for  $423.75,  and  there- 
after judgment  was  rendered  in  form  against  George  E. 
Jacobia  &  Co.  and  George  E.  Jacobia.  At  a  subsequent  term, 
of  the  court  within  a  year  from  the  rendition  of  the  judg- 
ment, on  motion  of  plaintiffs  attorney,  without  notice  to 
Jacobia  or  his  attorneys,  the  record  was  amended  nunc  pro 
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tunc  to  make  the  judgment  in  form  against  George  E.  Jacobia 
doing  business  in  the  name  of  George  E.  Jacobia  &  Co.,  and 
all  papers  to  correspond  therewith.  Execution  was  subse- 
quently issued,  pursuant  to  which  certain  real  estate  of  Ja- 
cobia was  advertised  for  sale.  Pending  the  sale,  Jacobia,  by 
his  attorney,  moved  the  court  for  an  order  vacating  the  afore- 
said amendatory  order  and  the  judgment  against  Jacobia 
personally.    The  motion  was  denied  and  Jacobia  appealed. 

For  the  appellant  there  was  a  brief  by  Dickinson,  Ken- 
nedy i&  Graham,  and  oral  argument  by  8.  JV.  Dickinson. 

A.  C.  Titus,  for  the  respondent. 

Marshall,  J.  Appellant's  counsel  has  not  pointed  out 
the  statute  under  which  this  appeal  can  be  sustained.  It 
falls  under  subd.  2,  sec.  3069,  Stats.  1898,  which  allows  an 
appeal  from  an  order  affecting  a  substantial  right  made  in 
a  special  proceeding  or  upon  summary  application  in  an  ac- 
tion after  judgment,  if  under  any  provision  of  the  appeal 
statute.  No  substantial  right  of  appellant  was  affected 
either  by  amending  the  record,  the  denial  of  the  motion  to 
vacate  the  amendment,  or  the  original  entry  of  judgment 
in  form  against  him  as  well  as  the  firm  of  George  E.  Jacobia 
&  Co.  The  original  judgment,  so  far  as  it  was  against 
George  E.  Jacobia  &  Co.,  \fas  enforceable  against  appel- 
lant's individual  property  and  against  no  other  property, 
because,  as  it  appears  by  the  moving  papers,  there  was  no 
partnership  property  then  in  existence.  Equity  also,  so  far 
as  concerns  appellant,  required  the  judgment  to  be  enforced 
solely  against  his  property  because  the  firm  had  passed  out 
of  existence  and  he  had  assumed  and  agreed  to  pay  all  its 
liabilities.  Nothing  of  which  appellant  complains  affects, 
prejudicially,  his  legal  or  equitable  rights  in  the  slightest 
degree.  Therefore  the  order  appealed  from  was  not  appeal- 
able and  the  appeal  must  be  dismissed. 

By  the  Court — The  appeal  is  dismissed. 
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Union  National  Bank  of  Chicago,  ^Respondent,  vs.  Mills,    ios 39 

Receiver,  Appellant.  ii2      8249 

April  6— April  25, 1899. 
Appealable  orders:  Receivers:  Compensation:  Leave  of  court 

t  The  settlement  and  allowance  of  a  receiver's  compensation  is  a  spe- 
cial proceeding  within  the  meaning  of  subd.  2,  sec.  8069,  Stats.  1898, 
and  the  order  fixing  the  amount  thereof  and  directing  the  pay- 
ment over  of  the  money  remaining  in  his  hands  is  a  final  order  af- 
fecting a  substantial  right,  and  hence  appealable. 

2.  A  court  has  power,  and  it  is  its  duty,  to  fix  the  compensation  of  its 
own  appointee  as  receiver,  and,  in  the  absence  of  statutory  regu- 
lation, it  is  left  entirely  to  the  determination  of  the  court  from 
which  he  derives  his  appointment,  subject  to  review  for  manifest 
abuse. 

&  A  receiver's  compensation  should  correspond  with  the  degree  of  busi- 
ness capacity,  integrity,  aod  responsibility  required  in  the  manage- 
ment of  his  trust,  and  a  reasonable  and  fair  compensation  should 
be  allowed  according  to  the  circumstance  of  each  case,  to  be  deter- 
mined from  the  court's  own  knowledge  of  the  situation,  aided,  if  in 
doubt,  by  the  testimony  of  men  of  experience  in  such  matters. 

4.  Where  a  receiver  after  making  his  inventory  and  attending  to  the 
*  sawing  of  the  logs,  the  subject  of  his  trust,  which  occupied  not  to 
exceed  forty-five  days,  had  little  else  to  do  but  sell  the  lumber,  and 
he  had  kept  no  record  of  time  spent,  but  according  to  his  own  best 
estimate  he  had  been  engaged  not  to  exceed  130  days,  an  allow- 
ance of  $200  per  month  for  six  months  will  not  be  increased  on 
appeal 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  to  foreclose  a  chattel  mort- 
gage upon  a  lot  of  logs,  lath,  lumber,  and  shingles,  of  the 
value  of  about  $38,000.  Such  proceedings  were  had  that  on 
November  21, 1895,  the  appellant,  A.  R.  Mitts,  was  appointed 
as  receiver.  He  duly  qualified  as  such,  and  took  possession 
of  and  sold  the  property  under  the  direction  of  the  court. 
Upon  filing  his  final  account,  objections  were  made  by  the 
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plaintiff,  and  particularly  to  the  claim  of  the  receiver  for 
services  for  sixteen  months  at  the  rate  of  $200  per  month. 
An  issue  was  made  up,  and  the  matter  was  tried  before  the 
court.  Final  judgment  having  been  entered  in  the  action, 
the  court  passed  upon  the  receiver's  account,  allowing  his 
claim  for  services  at  $1,200,  and  directing  the  payment  of 
the  money  remaining  in  his  hands  to  the  plaintiff.  The  re- 
ceiver appeals  from  that  portion  of  the  order  which  allowed 
him  but  $1,200  for  services,  and  disallowed  his  claim  for 
$3,200.  .  At  the  argument  the  plaintiff  made  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  order  was  not 
appealable. 

Geo.  P.  Knowles,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Dickinson,  Ken- 
nedy <&  Graham,  and  oral  argument  by  &  If.  Dickinson. 

Bardeen,  J.  The  motion  to  dismiss  the  appeal  must  be 
denied.  The  settlement  and  allowance  of  the  receiver's  ac- 
count is  a  "  special  proceeding "  in  the  action,  within  the 
meaning  of  subd.  2,  sec.  3069,  Stats.  1898.  The  order  of  the 
court  fixing  the  amount  of  the  receiver's  compensation,  and  • 
directing  the  payment  over  of  the  money  remaining  in  his 
hands,  is  "  a  final  order  affecting  a  substantial  right,"  and  is 
therefore  appealable.  See  Collins  v.  Case,  25  Wis.  651.  The 
case  of  JUcKinnon  v.  Wolfenden,  78  Wis.  237,  has  no  appli- 
cation to  the  facts  here  presented.  In  that  case  the  receiver 
appealed  from  an  order  in  the  action  made  before  his  ap- 
pointment without  leave  of  court.  The  court  very  properly 
said  that  without  such  authority  it  was  not  competent  for 
him  to  take  the  appeal. 

The  power  and  duty  of  courts  to  fix  the  compensation  of 
their  own  receivers  is  well  established.  In  the  absence  of 
statutory  regulation  the  matter  is  left  entirely  to  the  deter- 
mination of  the  court  from  which  he  derives  his  appoint- 
ment.   High,  Receivers,  §  781.    We  have  no  statute  bearing 
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upon  the  subject.  So  far  as  we  are  advised,  no  rule  has  been 
established  in  this  state  for  determining  the  amount  of  com- 
pensation to  be  allowed  receivers.  In  some  states  the  courts 
have  seen  fit  to  fix  such  compensation  by  analogy  to  the 
cases  of  guardians,  executors,  or  other  persons  occupying 
fiduciary  relations.  High,  Receivers,  §  785.  The  difficulty, 
however,  of  establishing  any  inflexible  rule  is  manifest. 
There  are,  no  doubt,  cases  in  which  the  receiver's  duties 
and  labors  are  exceedingly  difficult  and  onerous,  and  in 
which  his  compensation  fixed  on  an  established  rate- of  per- 
centage would  be  wholly  inadequate.  From  the  very  nature 
of  litigation,  the  amount  of  responsibility  and  labor  required 
of  a  receiver  must  vary,  not  always  in  proportion  to  the 
amount  involved.  A  general  rule  well  recognized  is  that  a 
receiver's  compensation  should  correspond  with  the  degree 
of  business  capacity,  integrity,  and  responsibility  required 
in  the  management  of  his  trust,  and  that  a  reasonable  and 
fair  compensation  should  be  allowed,  according  to  the  cir- 
cumstances of  the  particular  case.  This  leaves  the  matter 
wholly  in  the  discretion  of  the  judge  making  the  appoint- 
ment. His  decision  cannot  be  reviewed  except  for  manifest 
abuse.  He  is  presumed  to  know  the  circumstances  and  situ- 
ation of  the  trust  property,  the  amount  and  kind  of  labor 
required  to  manage  and  handle  it  to  the  best  advantage,  the 
business  ability  and  skill  the  receiver  has  manifested  in  the 
discharge  of  his  duties,  the  responsibilities  and  difficulties 
encountered  in  the  performance  of  his  trust;  and  from  his 
knowledge  of  the  situation  he  is  bound  to  allow  the  receiver 
a  fair  and  reasonable  allowance  for  his  services,  and  no  more. 
If  he  is  in  doubt  as  to  what  will  be  a  reasonable  allowance, 
he  should  do  as  was  done  in  this  case, —  take  the  testimony 
of  men  of  experience  in  such  matters,  and  from  that  testi- 
mony <md  his  own  knowledge  of  the  situation  fix  the  receiver's 
pay  at  such  an  amount  as  would  seem  just  and  fair  in  the 
premises.    The  language  of  Mr.  Justice  Wekslow  in  Ford  v. 
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Ford,  88  Wis.  122,  is  directly  applicable  to  the  facts  in  this 
case.  He  says:  "  In  the  present  case  the  court  is  fixing  the 
value  of  the  labor  of  its  oAvn  officer  in  the  transaction  of  the 
business  of  the  court.  The  county  judge  has  necessarily  more 
intimate  knowledge  of  the  amount,  kind,  and  worth  of  the 
labor  performed  than  any  one  else.  While  the  evidence  of 
experts  is  helpful,  and  proper  to  be  considered,  we  do  not 
consider  it  absolutely  binding  on  the  court.  The  statute 
expressly  says  that  such  extra  compensation  shall  be  allowed 
as  the  county  court  shall  judge  reasonable.  This  evidently 
contemplates  that  the  court  shall  exercise  its  sound  discre- 
tion in  the  matter,  and  is  not  bound  to  allow  exorbitant 
sums,  though  there  may  be  evidence,  uncontradicted,  which 
supports  such  exorbitant  charges.  The  final  test  is,  What 
does  the  court,  in  view  of  the  evidence  and  its  own  knowl- 
edge of  the  facts,  judge  reasonable  ?  " 

If  we  were  to  dispose  of  this  case  on  the  question' of  pre- 
ponderance of  evidence  alone,  we  should  not  feel  compelled 
to  reverse  this  order.  It  does  not  appear  that  the  receiver's 
duties  were  particularly  difficult  or  burdensome.  After  the 
inventory  was  made  and  the  logs  were  sawed,  which  occu- 
pied not  to  exceed  forty-five  days  at  the  outside  limit,  he 
had  but  little  else  to  do  than  to  sell  the  lumber.  The  court 
allowed  him  for  six  months'  time  in  all,  at  the  rate  of  $200 
per  month.  The  receiver  admits  that  he  kept  no  record  of 
the  days  he  spent  in  connection  with  the  business,  or  the  time 
actually  engaged.  According  to  his  best  estimate,  he  had 
not  been  engaged  to  exceed  130  days.  The  court  allowed 
about  180.  Under  the  circumstances,  we  see  no  abuse  of 
discretion. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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Northwestern  National  Bank  of  Superior,  Appellant,  vs. 
City  of  Superior,  imp.,  Respondent. 

April  7— April  25, 1899. _ 

1108  48 

Banks  and  banking:  Insolvency:  Constitutional  law:  Banking  law:       |  53  m  256 

Preferences, 

L  It  is  well  settled  in  cases  where  the  decision  of  a  legislature  as  to  its 
own  powers  is  reviewed  by  the  judiciary,  that  the  legislature  has 
all  powers  of  legislation  not  prohibited  by  express  words  of  the 
constitution,  or  by  necessary  implication  therefrom;  that  the  un- 
constitutionality of  a  statute  must  be  clear  and  manifest  before 
a  court  should  declare  it;  and  that  if  there  be  any  reasonable  doubt 
as  to  its  constitutionality  the  statute  should  be  upheld. 

2.  The  provisions  of  sea  8245,  Stats.  1898,  directing  a  preference  to  the 
United  States,  the  state,  and  any  county,  city,  town,  or  village 
therein,  out  of  the  assets  of  an  insolvent  corporation  in  process  of 
being  closed  up  pursuant  to  the  statutes,  as  applied  to  banks,  does 
not  violate  either  the  express  words  of  the  constitution,  or  any 
necessary  implication  therefrom,  or  that  of  the  banking  act  (ch. 
479,  Laws  of  1852);  and  the  legislature  is  not  prohibited  from  regu- 
lating, in  common  with  other  corporations,  the  administration  of  in- 
solvent banking  corporations  and  the  distribution  of  their  assets. 

&  The  banking  act  (ch.  479,  Laws  of  1852)  was  not  an  attempt  to  codify 
all  laws  which  should  in  any  way  affect,  control,  or  regulate  bank- 
ing corporations,  but  to  provide  for  the  creation  of  particular  cor- 
porations with  certain  peculiar  powers,  and  to  enact  a  body  of  spe- 
cial provisions  required  for  some  of  the  peculiar  and  distinguishing 
business  of  such  corporations  and  individuals  similarly  engaged, 
leaving  the  banking  corporation  so  created  a  member  of  the  busi- 
ness and  commercial  community,  to  be  regulated  by  the  laws  gov- 
erning other  individuals  and  corporations  therein,  except  so  far  as 
the  very  act  itself  has  defined  the  differences. 

4.  The  methods  of  procedure,  in  case  of  insolvency  of  banking  corpora- 
tions, the  remedies  of  creditors,  and  the  rights  of  the  latter  in  the 
assets  rest  under  the  general  law  in  relation  thereto  as  it  stood  at 
the  time  of  the  passage  of  ch.  479,  Laws  of  1852,  or  as  it  might  there- 
after be  prescribed  by  the  law-making  power.  The  ban  king  act  does 
not  extend  over  those  subjects,  and  such  general  laws  were  not 
adopted  into  the  banking  law  so  that  they  could  not  thereafter  be 
changed. 
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5.  Tlie  banking  act  containing  no  express  provisions  as  to  the  manner 
of  distribution  of  assets  in  case  of  insolvency,  and  such  proceedings 
being  supplied  by  general  legislation,  it  cannot  be  said  that  the 
general  purpose  and  scheme  of  that  act  was  that  all  the  creditors 
of  a  banking  corporation  should  share  equally  in  the  assets,  and 
the  preference  given  certain  creditors  by  sec  8245,  Stats.  1898,  is 
valid. 


Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  A.  J.  Vinje,  Judge.    Affirmed. 

Action  brought  by  the  Northwestern  National  Bank  of 
Superior^  for  itself  and  other  creditors,  against  the  State 
Trust  &  Savings  Bank  of  Superior,  an  insolvent  corporation, 
for  the  appointment  of  a  receiver,  winding  up  the  corpora- 
tion and  its  affairs,  and  a  distribution  of  its  assets.  The  de- 
fendant bank  was  thereupon  adjudged  insolvent.  W.  H. 
Slack  was  duly  appointed  receiver,  and  an  order  entered  in 
the  action  directing  notice  to  be  given  to  all  creditors  of 
defendant,  and  granting  leave  to  creditors  to  become  parties 
plaintiff  by  filing-  their  claims.  The  city  of  Superior  filed 
its  claim,  and  prayed  that  in  the  distribution  of  assets  its 
claim  be  preferred  to  the  claim  of  plaintiff  and  other  credit- 
ors, for  the  reason  that  it  was  a  city  or  municipal  corpora- 
tion. The  trial  court  adjudged  the  city  of  Superior  was  a 
municipal  corporation,  and  that  its  claim  was  preferred  under 
the  provisions  of  sees.  3217-3245,  Stats.  1898,  and  directed 
that  the  receiver  pay  in  full,  out  of  the  assets  of  defendant, 
the  claim  of  the  city  of  Superior  in  preference  to,  and  be- 
fore paying  any  part  of  the  claim  of,  the  other  creditors. 
From  this  portion  of  the  judgment  the  Northwestern  National 
Bank  of  Superior  took  its  appeal. 

For  the  appellant  there  was  a  brief  by  Boss,  Dwyer  & 
Ilanitch,  and  oral  argument  by  Louis  Hanitch. 

For  the  respondent  there  was  a  brief  by  Champ  Green, 
and  oral  argument  by  A.  C.  Titus. 
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Dodge,  J.  In  settling  the  affairs  of  the  State  Trust  &  Sav- 
ings Bank,  a  banking  corporation  organized  under  the  laws 
of  Wisconsin,  the  receiver  was  adjudged  to  give  preference 
to  the  claim  of  the  city  of  Superior,  which  was  a  creditor  for 
a  deposit  account  to  a  considerable  share  of  the  total  indebted- 
ness. The  Northwestern  National  Bank  of  Superior,  also  a 
large  creditor,  appeals. 

The  only  question  presented  is  whether  the  provisions  of 
sec.  3245,  Stats.  1898,  in  directing  a  preference  to  the  United 
States,  the  state,  and  any  county,  city,  town,  or  village 
therein,  out  of  the  assets  of  an  insolvent  corporation  in  pro- 
cess of  being  closed  up  under  the  statutes,  is,  as  applied  to 
banks,  constitutional. 

Two  rules  have  become  general  as  a  guide  when  the  de- 
cision of  the  legislature  as  to  its  own  powers  is  reviewed  by 
the  judiciary:  First.  That,  while  the  Congress  has  only  such 
powers  as  are  affirmatively  given  to  it,  the  legislature  of  a 
state  has  all  powers  of  legislation  from  which  it  is  not  pro- 
hibited by  express  words  of  the  constitution,  or  by  necessary 
implication  therefrom.  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
933,  934;  Bushnetl  v.  Bdoit,  10  Wis.  195,  221.  Second.  The 
unconstitutionality  of  a  statute  must  be  clear  and  manifest 
before  a  court  should  declare  it,  and,  if  there  be  any  reason- 
able doubt  as  to  its  constitutionality,  it  should  be  upheld. 
6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1085;  3  Am.  &  Eng. 
Ency.  of  Law  (1st  ed.),  673  et  seq.;  Dickson  v.  State,  1  Wis. 
122, 126;  State  ex  rd.  Orundt  v.  Abert,  32  Wis.  403.  Apply- 
ing these  rules,  and  keeping  in  mind  that  a  co-ordinate 
branch  of  the  government,  much  better  constituted  to  under- 
stand and  effectuate  the  will  of  the  people,  has  deliberately 
enacted  the  statute  in  question,  that  it  has  passed  substan- 
tially without  change  through  two  revisions  of  the  general 
statute  law,  and  that  for  more  than  twenty-five  years  full 
faith  has  been  accorded  it  and  rights  of  great  magnitude, 
both  public  and  private,  have  been  rested  upon  it  without 
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substantial  dissent,  we  approach  the  question  whether,  by 
any  affirmative  provision  of  the  constitution  or  necessary 
implication  therefrom,  the  legislature  was  prohibited  from 
enacting  as  law  this  provision  which  they  have  deemed  wise 
and  for  the  public  welfare. 

The  only  express  limitation  upon  the  power  of  the  legis- 
lature over  banking  corporations,  as  distinguished  from  oth- 
ers, is  found  in  Const,  art.  XI,  sec.  4,  which  declares  that 
the  legislature  "shall  not  have  power  to  create,  author- 
ize or  incorporate,  by  any  general  or  special  law,  any  bank, 
or  banking  power  or  privilege  whatever,  except  as  provided 
in  this  article."  Sec.  5  provides  that  the  legislature  may 
submit  to  the  people  the  question  of  "  bank"  or  "  no  bank;  " 
and,  in  the  event  of  an  affirmative  vote,  it  shall  have  power 
to  grant  bank  charters,  and  to  pass  a  general  banking  law, 
with  such  restrictions  and  under  such  regulations  as  it  may 
deem  expedient  for  the  security  of  the  bill  holders;  pro- 
vided, that  no  such  grant  or  law  shall  have  any  force  or  ef- 
fect until  the  same  shall  have  been  submitted  to  a  vote  of 
the  electors  of  the  state,  and  approved.  After  a  preliminary 
affirmative  vote,  the  banking  law  (ch.  479,  Laws  of  1852) 
was  enacted  by  the  legislature  and  submitted  to  the  people, 
and  by  them  adopted.  That  act,  among  other  things,  con- 
tained sec.  48:  "This  act  may  be  amended  by  any  future 
legislature,  but  no  amendment  thereto  shall  take  effect  or 
be  in  force  until  it  shall  have  been  submitted  to  a  vote  of 
the  electors  of  the  state,"  etc. 

It  will  thus  be  seen  that  the  only  express,  prohibitions 
upon  the  legislature  are  against  "  creating,  authorizing  or 
incorporating  any  bank,  or  banking  power  or  privilege,  or 
any  institution  or  corporation  having  any  banking  power 
or  privilege;  "  and,  secondly,  the  amending  of  the  banking 
act  adopted  in  1852. 

In  State  ex  rel.  lieedsiurg  Bank  v.  Hastings,  12  Wis.  47,  it 
was  said  (page  51):  "This  was  a  substantial  reservation  to 
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the  people  themselves  of  all  legislative  power  upon  the  sub- 
ject of  banks  and  banking."  This  was  said,  however,  merely 
with  reference  to  the  provision  specifying  the  method  of 
taxation,  to  emphasize  the  fact  that  such  provision  emanated 
from  the  people  and  not  from  the  legislature,  so  that  consti- 
tutional restrictions  upon  the  legislature  would  not  invali- 
date that  particular  act;  the  people  not  being  restrained  by 
any  constitutional  provision.  The  question  of  the  scope  of 
the  banking  act  was  not  before  the  court. 

At  a  very  early  day  it  was  pointed  out  and  distinctly  held 
that  the  constitutional  restriction  now  urged  was  not  uni- 
versal, and  did  not  preclude  the  legislature  from  passing  some 
general  laws  which  might  affect  banks  in  common  with  other 
individuals  or  corporations.  In  Rock  River  Bank  v.  Sher- 
wood, 10  Wis.  230,  the  general  legislation  of  1856,  providing, 
as  a  penalty  for  the  taking  of  usury,  the  forfeiture  of  all  in- 
terest, was  held  applicable  to  a  state  bank  and  within  the 
constitutional  power  of  the  legislature,  for  the  reason  that 
the  banking  act  made  no  provision  with  reference  to  penalty, 
although  it  did  fix  the  rate  of  interest  to  be  charged  by  banks* 
That  case  was  followed  and  supplemented  by  Brower  v. 
Eaigfd,  18  Wis.  102,  wherein  the  penalty  of  the  then  exist- 
ing usury  law  of  1859,  which  forfeited  the  entire  debt,  was 
applied.  The  objection  was  distinctly  made,  and  based  on 
State  ex  rd.  Reedsburg  Bank  v.  Hastings,  supra,  that  such 
legislation  could  not  be  constitutional,  as  applied  to  banks, 
but  was  overruled;  the  court,  by  Paine,  J.,  sayftig:  "Here 
there  is  no  question  about  invalidating  or  affecting  any  pro- 
vision of  the  banking  law.  The  respondent's  counsel  is  un- 
doubtedly right  in  assuming,  as  a  necessary  consequence  of 
the  decision  in  the  Bastings  Case,  that  a  mere  act  of  the 
legislature  is  not  capable  of  changing  or  amending  the  bank- 
ing law,  and  we  have  so  decided  in  Vim  Steenwyck  v.  Sock- 
et*, 17  Wis.  645.  But  there  is  no  such  question  presented 
here,  and  it  by  no  means  follows  that,  because  that  law  can- 
not be  amended  by  the  legislature,  the  banks  existing  under 
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it  cannot  be  affected  by,  or  subject  to,  any  other  law.  On 
the  contrary,  it  is  very  obvious  that  they  may  be  and  are. 
Thus  the  mode  and  measure  of  redress  for  most  wrongs  that 
may  be  committed  by  banks  in  common  with  other  persons 
are  not  provided  for  in  the  banking  law,  but  are  to  be  looked 
for  in  the  general  legislation  concerning  remedies.  And 
they  are  changed,  as  against  banks,  whenever  that  general 
legislation  is  changed.  Thus,  if  a  bank  leases  premises  and 
refuses  to  deliver  possession  on  the  expiration  of  the  lease, 
it  is  not  in  the  banking  law  that  the  remedy  is  to  be  found, 
but  in  the  statute  concerning  unlawful  detainer.  And  if  that 
statute  should  be  changed  and  rendered  more  stringent,  im- 
posing new  penalties  on  the  lessee  for  the  wrong,  banks 
would  be  subjected  to  the  new  statute  like  all  other  persons. 
And  it  would  not  do  for  them  to  say  that  no  such  liabilities 
were  imposed  by  the  banking  law,  and  the  legislature  could 
not  amend  that  law,  and  therefore  they  were  not  subject  to 
the  new  statute.  The  obvious  answer  would  be  that  such 
a  statute  was  no  attempt  to  amend  the  banking  law,  no  at- 
tempt to  change  or  impair  any  of  its  provisions  or  interfere 
with  any  rights  conferred  by  it,  no  attempt  to  legislate  upon 
a  matter  which  that  law  had  attempted  to  regulate.  That 
law  provided  the  terms  and  conditions  on  which  the  business 
of  banking  might  be  carried  on.  It  did  not  attempt  to  pro- 
vide a  special,  separate  system  of  remedies  against  banks  for 
wrongs  which  they  might  commit  against  others.  It  is  de- 
signed to  leave  them  subject,  like  all  other  persons,  to  the 
general  laws  upon  those  questions." 

In  Rockwell  v.  Elkkom  Jiank,  13  Wis.  653,  it  was  held 
that  the  general  law,  statute  or  common,  regulated  the  deal- 
ings of  banks  with  commercial  paper  and  making  contracts 
with  reference  thereto,  and  that  the  banking  act  shall  be 
deemed  restricted  in  its  application  to  the  particular  classes 
of  contracts  specified  therein,  and  would  not  be  construed  as 
extending  beyond  its  exact  terms. 

In  Rusk  v.  Van  Norstrand,  21  Wis.  161,  Mr.  Justice  Cole, 
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delivering  the  opinion  of  the  court,  discusses  at  length  the 
intended  limitations  resulting  from  the  statutory  prohibi- 
tions above  mentioned,  and,  while  holding  an  act  invalid 
which  changed  the  duty  imposed  on  the  comptroller  by  the 
banking  act  itself  with  reference  to  surrender  and  substitu- 
tion of  bonds,  proceeded  to  say,  apparently  for  himself,  and 
not  for  the  court :  "  It  is  sufficient  to  say  that  I  have  thought 
the  legislature  might  pass  such  laws  as  experience  might 
prove  necessary  and  essential  to  carry  out  the  principles  of 
the  original  banking  law,  and  which  should  more  effectually 
guard  the  public  against  a  system  of  unsound  and  wildcat 
banking.  I  do  not  think  it  could  pass  any  law  which  would 
injuriously  affect  the  securities  given  by  the  banking  law. 
But  while  it  could  not  impair  any  provisions  of  that  law, 
intended  to  protect  the  public  against  an  unsound  system, 
it  might  remedy  defects  in  the  law.  It  might  pass  laws  to 
support  and  enforce  the  banking  law,"  etc. 

In  Van  Steenwych  v.  Sackett,  17  Wis.  645,  above  referred 
to  by  Mr.  Justice  Paine,  a  law  of  1855,  which  directly 
amended  the  banking  act  by  requiring  a  warrant  of  attor- 
ney to  be  attached  to  the  stockholder's  bond  required  by 
that  act,  was  held  unconstitutional  as  a  direct  amendment. 
The  court  said:  "We  do  not  say  that  it  is  impossible  for  the 
legislature  to  impose  any  new  duties  on  banking  corpora- 
tions, in  common  with  others,  as  incidental  to  the  exercise 
of  other  acknowledged  powers  of  legislation.  But,  if  such 
legislation  were  sustained,  it  would  be  upon  the  ground  that 
it  was  not  an  amendment  of  the  banking  law,  but  a  proper 
exercise  of  power  outside  of  the  scope  and  object  of  that, 
and  by  which  its  provisions  were  in  no  way  affected." 

In  Porter  v.  State,  46  Wis.  375,  379,  the  court,  speaking 
by  Ryan,  C.  J.,  after  stating  the  reasons  for  the  constitu- 
tional provision,  says:  "As  might  have  been  expected,  in 
the  circumstances,  this  law  contains  many  safeguards  to 
protect,  the  paper  currency  which  it  authorizes,  and  no  con- 
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trol  over  the  banks  to  be  established  under  it,  in  any  other 
respect.  The  only  concern  of  the  state  was  to  secure,  as  far 
as  it  could,  a  safe  local  paper  currency.  .  9  .  Indeed, 
that  appears  to  be  the  object  of  every  provision  of  the  bank- 
ing law,  except  the  power  conferred  upon  the  banks  them- 
selves. " 

In  Garden  City  B.  &  T.  Co.  v.  Geilfuss,  86  Wis.  612,  it 
was  held  that  banking  corporations,  like  all  others,  were 
governed  by  the  legislation  on  the  subject  of  voluntary  as- 
signments, all  of  which  legislation  was  subsequent  to  1852. 
And  in  Slack  v.  N.  W.  Nat.  Batik,  post,  p.  57,  the  general 
law  as  to  preferences  by  insolvent  corporations  is  held  appli- 
cable to  banks. 

In  In  re  Koetting,  90  Wis.  166,  the  statute  prohibiting  in- 
solvent banks  from  receiving  deposits,  and  imposing  penalty 
therefor,  was  held  valid  and  within  the  power  of  the  legis- 
lature. The  constitutional  provisions  were  reviewed,  to- 
gether with  the  decisions  on  the  subject,  and  the  law  summed 
up  thus:  "First,  the  general  banking  act  cannot  be  mate- 
rially amended,  except  by  a  law  submitted  to  and  approved 
by  the  people;  second,  banks  organized  under  that  law  are 
subject  to  general  statutes  and  rules  of  law  which  apply 
to  them  alike  with  other  corporations  and  persons,  provided 
there  be  no  impairment  of  the  powers  and  privileges  given 
them  by  the  banking  law."  The  court  also  said :  "  There 
were  in  existence,  at  the  time  of  the  enactment  of  the  bank- 
ing law,  plain  and  clear  provisions  for  the  summary  winding 
up  of  the  business  of  any  banking  or  insurance  corporation, 
as  soon  as  it  became  insolvent,  either  upon  application  of 
the  attorney  general  or  of  any  creditor  or  stockholder.  E.  S. 
1849,  ch.  114,  sees.  9-12  et  seq.;  K.  S.  1878,  sec.  3218  et 
seq.  No  question  has  ever  been  raised  as  to  the  validity 
of  these  provisions,  nor  is  it  perceived  how  any  such  ques- 
tion could  be  raised.  They  have  been  acted  upon  and  en- 
forced in  numerous  cases  in  this  court,  which  it  is  unnecessary 
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to  cite.  This  law  [prohibiting  deposits]  deprives  the  bank 
of  nothing  which  it  had  before,  and  affects  no  right  guar- 
anteed to  it  by  the  general  banking  law.  It  is  not,  there- 
fore, an  amendment  to  the  banking  law,  bat  a  general  law, 
applying  alike  to  banks  and  to  natural  persons,  which  affects 
no  banking  right  or  privilege,  but  simply  punishes  an  act, 
fraudulent  in  its  nature,  for  which  the  banking  law  provided 
no  punishment.  Such  a  law  is  clearly  within  the  power  of 
the  legislature  to  enact."  This  case  was  approved  in  State 
v.  Skove,  96  Wis.  1-6. 

It  thus  appears  that  the  court  has  uniformly  taken  the 
view,  which  must  result  from  a  thoughtful  examination  of 
the  act  itself,  that  the  banking  act  was  not  an  attempt  to 
codify  all  laws  which  should  in  any  way  affect,  control,  or 
regulate  a  banking  corporation.  It  is  apparent  that  the 
scheme  of  that  act  was  to  provide  for  the  creation  of  corpo- 
rations with  certain  peculiar  powers,  and  to  enact  a  body  of 
special  provisions  required  for  some  of  the  peculiar  and  dis- 
tinguishing business  of  such  corporations  and  of  individuals 
similarly  engaged,  leaving  the  corporation  so  created,  as  a 
member  of  the  business  and  commercial  community,  to  be 
regulated  by  the  laws  governing  other  individuals  and  cor- 
porations therein,  except  so  far  as  the  very  act  itself  had 
defined  the  differences.  Mr.  Justioe  Paine,  as  quoted  above, 
has  pointed  to  the  necessity  of  this  view  in  certain  illustra- 
tive cases.  Many  others  might  be  suggested.  As  a  legal 
entity,  the  bank,  corporate  or  individual,  had  the  power  to 
own  and  transfer  real  estate  with  certain  limitations,  and 
immediately  became  amenable  to  the  general  laws  govern- 
ing registry  of  conveyances  and  to  the  common  or  statute 
law  governing  real-estate  rights.  As  an  owner  and  dealer 
in  commercial  paper,  it  fell  at  once  under  the  law  merchant 
and  under  statutes  regulating  rights  in  such  property.  IZock- 
wdl  v  Elkhorn  Bank,  13  Wis.  653.  In  the  nature  of  things, 
such  a  corporation  might  incur  debts  and  must  be  enabled 
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to  sue  and  must  be  liable  to  be  sued.  The  banking  act  would 
be  searched  in  vain  either  for  any  definition  of  the  rights  of 
such  creditors  or  for  the  mode  of  procedure  in  suits.  But  no 
one  has  ever  doubted  that  a  procedure,  prescribed  by  law 
for  all  corporations  or  all  natural  individuals,  existed  and 
controlled  suits  by  and  against  these.  Thus  ch.  113,  K.  S. 
1849,  is  devoted  to  the  subject  of  actions  at  law  by  and, 
against  corporations.  Oh.  114  is  devoted  to  proceedings  in 
chancery  against  corporations,  and,  as  said  in  the  Koetting 
Case,  there  never  has  been  a  doubt  but  that  ch.  114  applied 
to  these  corporations,  as  well  as  to  all  others.  An  attempt 
to  exhaust  the  illustrations  of  this  view  would  be  but  need- 
less extension  of  this  opinion.  Suffice  it  to  say  that  it  is  per- 
fectly clear  that  many  of  the  rights,  duties,  obligations,  and 
more  especially  remedies,  applicable  to  corporations  and  in- 
dividuals having  or  exercising  banking  powers,  are  to  be 
found  outside  of  the  banking  act,  and  therefore  within  legis- 
lative control.  It  therefore  becomes  a  question  in  each  in- 
stance whether  the  subject  covered  by  an  act  of  legislature 
or  by  a  rule  of  common  law  is  fairly  within  the  purview  or 
scope  of  the  banking  act,  so  that  we  must  find  the  regula- 
tion of  that  subject  within  that  act  or  may  look  to  the  more 
general  law. 

A  study  of  the  banking  act  discloses  that  its  regulations 
are  confined  to  the  creation  of  the  corporation  with  bank- 
ing powers  and  to  the  regulation  of  the  conduct  of  its  busi- 
ness while  running  as  a  bank.  Indeed,  as  pointed  out  by 
Kyan,  C.  J.,  in  Porter  v.  State,  46  "Wis.  375,  apparently,  the 
scope  of  the  banking  act  hardly  exceeds  the  field  of  regu- 
lating the  issue  of  currency  and  protecting  the  bill  holders, 
which  is  the  purpose  designated  for  it  by  the  words  of  the 
constitution,  though  such  limitation  of  its  scope  we  do  not 
here  decide.  There  is  not  an  intimation  from  beginning  to 
the  end  of  that  act  of  any  attempt  or  purpose  to  regulate 
either  the  conduct  of,  or  the  remedies  against,  a  banking 
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corporation  after  it  reaches  a  stage  of  insolvency.  There 
are  but  two  instances  in  which  any  reference  is  made  to  the 
interruption  of  its  business,  and  in  those  the  provisions  are 
rather  in  the  nature  of  a  weapon  to  compel  certain  conduct 
than  a  prescribing  of  the  method  of  closing  up  the  corpora- 
tion. They  are  sec.  25,  which  gives  the  comptroller  power, 
where  the  bank  fails  to  make  good  depreciated  security  for 
circulation,  to  invoke  the  court's  aid  to  stop  its  business  by 
appointing  a  receiver,  and  sec.  40,  where,  in  the  event  that 
dividends  are  paid  out  while  the  capital  is  impaired,  it  be- 
comes the  duty  of  the  circuit  judge  to  interpose  to  stop 
business  by  the  same  process.  This  significant  omission  of 
the  banking  act  to  extend  in  any  respect  to  the  condition  of 
insolvency  is  pointed  out  by  Mr.  Justice  Winslow,  in  the 
Koettirig  Case,  with  the  intimation,  which  seems  to  me  well 
supported  by  reason,  that  the  banking  act  assumed  only  to 
regulate  live  banks,  and  did  not  intend  to  perpetuate  in- 
solvent ones,  or  to  regulate  the  administration  of  their  dis- 
solution. 

On  the  other  hand,  at  the  time  the  act  was  passed  we 
had  ch.  114,  R.  S.  1849,  devoted  largely  to  the  methods  of 
procedure  and  distribution  of  assets  in  the  event  of  insolv- 
ency of  corporations,  intended  to  include  banking  corpora- 
tions, for  two  or  three  of  its  sections  apply  to  them  expressly 
and  others  inferentially ;  and  in  that  chapter  have  been  cbn- 
tained  all  of  the  various  provisions  controlling  proceedings 
to  administer  the  affairs  of  insolvent  banking  corporations, 
in  common  with  others,  since  their  first  existence  in  Wis- 
consin. 

From  these  circumstances,  it  seems  clear  that  the  people, 
when  exercising  their  sovereign  discretion  as  to  the  scope 
of  a  general  banking  act,  had  decided  that  the  methods  of 
procedure  in  case  of  insolvency,  the  remedies  of  creditors, 
and  the  rights  of  the  latter  in  the  assets  had  been  deemed  a 
subject  upon  which  banking  corporations  and  individuals 
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were  not,  and  ought  not  to  be,  distinguished  from  others, 
but  should  rest  under  the  general  law  as  it  then  stood  or 
might  thereafter  be  prescribed  by  the  ordinary  lawmak-' 
ing  power,  and  that  the  scope  of  the  banking  act  ought  not 
to  be  extended  over  those  subjects.  In  confirmation  of  this 
view,  ch.  114,  R.  S.  1849,  with  its  amendments  (now.ch. 
140,  Stats.  1898),  has  unhesitatingly  been  applied  by  the 
courts  to  insolvent  bank  corporations  from  the  earliest  days 
up  to  Gores  v.  Day,  99  Wis.  276,  and  Gaffer  v.  Marsden,  101 
Wis.  598. 

It  is  argued  that  because,  at  the  time  the  banking  act  was 
adopted,  sec.  18,  ch.  114,  R  S.  1849,  not  a  part  of  the  bank- 
ing act  nor  referred  to  therein,  provided  for  a  distribution 
of  the  assets  of  insolvent  corporations  to  creditors  "  in  the 
order  and  in  the  proportions  prescribed  in  a  voluntary  dis- 
solution of  a  corporation,"  and  that  at  that  time  there  was 
no  order  prescribed  by  statute,  so  that  a  ratable  distribution 
was  held,  on  equitable  grounds,  to  be  the  rule, — therefore  that 
rule  must  be  deemed  to  have  been  adopted  into  the  banking 
act,  so  that  it  could  not  thereafter  be  changed.  Such  con- 
tention is  negatived:  First,  by  the  obvious  purpose,  already 
pointed  out,  of  leaving  banking  corporations  to  stand  with 
others,  under  the  general  law,  as  to  their  winding  up;  second, 
by  the  intrinsic  evidence  of  the  act  itself  which  specifically 
pained  that  part  of  the  statute  law  which  it  was  proposed 
to  adopt  into  it  (vide  sec.  19,  where  the  "powers  and  im- 
munities incident  to  corporations,  as  provided  by  chapter 
o4>  of  title  13  of  the  revised  statutes,"  are  conferred);  and, 
thirdly,  such  construction,  applied  to  the  banking  act  gen- 
erally, would  necessitate  the  view  that  ail  rules  of  common 
law  or  statute  existing  in  1852  had  been  so  adopted  by  the 
people  into  the  banking  act  that  no  legislative  change  could 
thereafter  be  made  therein  and  affect  banks  or  bankers.  If 
we  say  that  the  general  rule  of  equity,  in  absence  of  statute, 
that  assets  ought  to  be  ratably  divided  among  creditors,  was 
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unchangeably  adopted  into  the  banking  act,  we  must  as  well 
say  that  because  the  penalty  for  taking  usury  at  the  time  of 
the  enactment  of  the  banking  act  was  forfeiture  of  three 
times  the  interest,  such  provision  was  incorporated  into  the 
banking  act  itself  and  could  not  be  changed, —  a  proposition 
which  has  already  been  negatived.  As  well  say  that,  be- 
cause the  law  at  that  time  did  not  prohibit  the  continuance 
of  receipt  of  deposits  by  an  insolvent  corporation,  the  right 
to  so  continue  was  incorporated  into  the  banking  act  itself, — 
a  proposition  which  has  been  negatived  in  the  Koetting  Case. 
Indeed,  the  latter  contention  might  have  been  made  with 
much  more  propriety;  for  the  bank  act  expressly  author- 
ized its  corporations  to  receive  deposits,  and  the  prohibition 
thereof  by  legislation  in  1876  was  in  derogation  of  an  ex- 
press provision. .  Again,  the  banking  act  being  silent  as  to 
the  power  of  a  banking  corporation  or  individual  to  make 
assignments  for  benefit  of  creditofs,  and  as  to  the  manner 
and  terms  of  such  assignments,  it  would  be  as  legitimate  to 
argue  that  thereby  the  rule  of  law  then  existing,  that  either 
a  corporation  or  an  individual  could  make  such  assignment 
without  any  statutory  trammel,  had  been  adopted  and  be- 
come a  part  of  the  banking  act  so  as  to  preclude  legislation 
on  the  subject.  But  there  has  never  been  any  doubt  that 
when  in  1857  the  method  of  making  an  assignment  was  pre- 
scribed, and  when  in  the  following  years  the  various  restric- 
tions upon  preferences  therein  were  enacted,  they  applied  as 
well  to  corporations  and  individuals  engaged  in  banking 
business  as  others,  and  they  have  been  so  applied.  Garden 
City  B.  dk  T.  Co.  v.  Geilfuss,  86  Wis.  612. 

It  is  further  urged  that  we  must  read  in  the  banking  act 
a  general  purpose  or  scheme  that  the  creditors  of  a  banking 
corporation  are  to  share  equally  in  its  assets.  No  support 
for  such  inference  is  presented,  save  that  at  the  time  of  its 
enactment  creditors  of  all  corporations  shared  equally.  The 
consideration  is  overlooked  that  the  banking  act  applied  as 
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» 

well  to  individuals  as  to  corporations  (sec.  45),  and  that 
as  to  them,  and  corporations  as  well,  preferences  might  at 
that  time  be  created  or  acquired  by  voluntary  assignments; 
thus  rendering  abortive  any  such  general  scheme  of  equal- 
ity among  creditops.  The  contention  is,  however,  predicated 
upon  remarks  made  by  the  supreme  court  of  the  United 
States,  especially  in  Dams  v.  Elmira  8.  Bank,  161  U.  S.  275, 
where,  in  repudiating  a  law  of  New  York  giving  preferences 
to  certain  depositors  in  national  banks,  it  was  said  that  such 
preferences  were  contrary  to  the  spirit  of  the  national  bank- 
ing act,  which  contemplated  equal  distribution  among  cred- 
itors. But  that  case,  and  other  analogous  federal  decisions, 
find  this  general  purpose  and  spirit  in  the  very  words  of 
the  national  banking  act  itself.  That  act  contained  just 
that  which  is  conspicuously  absent  in  our  banking  law, 
namely,  the  express  provision  as  to  the  manner  of  distribu- 
tion in  case  of  insolvency.  The  national  banking  act  ex- 
pressly directs  the  taking  possession  of  the  bank  by  the 
comptroller,  the  appointment  of  a  receiver,  regulates  the  re- 
ceiver's proceedings  in  realizing  assets,  and  finally  directs 
the  comptroller,  from  the  proceeds,  "  to  make  a  ratable  divi- 
dend of  the  money  paid  over  to  him  on  all  such  claims  as 
may  have  been  proved."  It  also  prohibits  and  makes  void 
preferences  in  contemplation  of  insolvency.  This  is  the 
distinguishing  feature  between  the  two  laws,  and  it  is  the 
feature  upon  which  the  supreme  court  of  the  United  States 
dwelt  in  Davis  v.  Elmira  S.  Bank,  supra,  and  it  was  to  that 
language  that  the  New  York  provisions  were  held  repug- 
nant which  provided  for  priority  to  certain  depositors.  In 
Cook  Co.  Nat.  Bank  v.  U.  S.  107  U.  S.  445, 448,  the  court 
said:  "We  consider  that  [the  national  bank]  act  as  consti- 
tuting by  itself  a  complete  system  for  the  establishment  and 
government  of  national  banks.  .  .  .  Everything  essen- 
tial to  the  formation  of  the  banks,  the  issue,  security,  and 
redemption  of  their  notes,  the  winding  up  of  the  institutions. 
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and  the  distribution  of  their  effects^  are  fully  provided  for." 
It  is  this  last  element  in  the  national  banking  act  which  is 
absent  from  onr  own,  and  to  supply  which  we  have  always 
looked  to  the  general  legislation,  amongst  which  is  sec.  3245, 
now  attacked.  The  presence  of  such  express  provisions  in 
the  national  banking  act  confirms  the  view  that  their  omis- 
sion in  the  act  of  1852  is  significant  of  the  purpose  not  to 
include  their  subject  in  its  scope,  nor  to  restrict  the  legisla- 
ture therefrom. 

We  conclude,  therefore,  that  neither  the  express  words  of 
the  constitution,  nor  any  necessary  implication  therefrom 
or  from  the  words  of  the  banking  act,  prohibit  the  legisla- 
ture from  regulating  the  administration  of  insolvent  bank- 
ing corporations,  in  common  with  others,  and  the  distribu- 
tion of  their  assets.  The  respondent  city  was  and  is  entitled 
to  the  priority  accorded  it  by  the  judgment 

By  the  Court. —  Judgment  affirmed. 


Bakdeen,  J.,  took  no  part. 


Slack,  Receiver,  Respondent,  vs.  Northwestern  National 
Bank  of  Superior,  Appellant. 

April  7— April  26, 1899. 

Banks  and  banking:  Insolvency;  Fraud:  Preferences:  Offset 

L,  It  is  well  settled  that  the  right  of  creditors  to  proceed  by  ordinary 
process  of  law  against  an  insolvent  corporation  to  collect  their  de- 
mands, exists  as  fully  as  though  the  debtor  were  an  individual 
instead  of  a  corporation. 

a.  Where  the  relation  of  the  creditor  and  the  corporation  is  simply 
that  of  debtor  and  creditor,  the  transfer  of  property  or  collaterals, 
in  payment  of  a  bona  fide  debt,  there  being  no  actual  fraud  shown, 
is  a  valid  transfer.  The  "  trust-fund  doctrine  "  as  applied  to  such  a 
situation  is  not  the  law  of  this  state. 
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&  Where  a  corporation  is  insolvent  and  has  ceased  to  be  a  going  con- 
cern, and  its  officers  know  or  ought  to  know  that  suspension  is 
impending,  such  officers  are  so  far  trustees  that  they  may  not 
transfer  corporate  property  to  themselves  in  payment  of  debts  due 
them,  and  such  a  transfer  constitutes  a  fraud  in  law. 

4k  Where  the  insolvent  corporation,  a  bank,  had  no  president,  its  di- 
rectors were  merely  such  in  name,  and  it  was  a  mere  offshoot  of 
the  defendant  bank  and  had  only  nominally  a  separate  corporate 
existence,  its  affairs  being  exclusively  managed  by  the  officers 
of  the  defendant  bank,  held,  that  the  defendant  bank  was  in  the 
same  position,  in  fact,  as  the  legally  elected  directors  of  the  insolv- 
ent bank  would  have  been  had  they  performed  their  duties,  and 
could  not  prefer  itself  out  of  the  assets  of  the  insolvent  bank  when 
on  the  verge  of  suspension. 

&  Where  such  insolvent  bank  was  the  debtor  of  the  defendant  bank 
and  also  a  depositor  therein,  and  on  the  eve  of  suspension  gave  de- 
fendant bank  a  check  for  the  whole  amount  of  its  deposits,  whioh 
was  less  in  amount  than  its  indebtedness  to  defendant  bank,  the 
fact  that  the  debtor  bank  was  insolvent  would  not  destroy  the  de- 
fendant's right  of  offset  against  the  much  larger  indebtedness  then 
owing  to  it 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  A.  J.  Vinje,  Judge.  Affirmed  in  part;  reversed 
in  part. 

This  is  an  action  by  the  receiver  of  the  State  Trust  & 
Savings  Bank,  an  insolvent  state  banking  corporation,  against 
the  defendant,  a  national  banking  corporation,  to  recover  a 
considerable  amount  of  notes,  bonds  and  other  securities,  as 
well  as  over  $9,000  in  money,  on  the  ground  that  the  same 
were  fraudulently  taken  by  the  officers  of  the  defendant  bank 
from  the  assets  of  the  State  Trust  &  Savings  Bank  at  a  time 
when  the  latter  institution  was  insolvent.  The  action  was 
tried  by  the  court,  and  the  findings  of  fact  are  quite  lengthy, 
and  may  be  summarized  as  follows: 

On  and  prior  to  February  13,  1897,  the  State  Trust  & 
Savings  Bank  was  a  state  banking  corporation,  and  the  de- 
fendant a  national  banking  corporation,  both  doing  business 
at  Superior,  the  former  corporation  doing  its  business  in  the 
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same  bank  building  and  room  with  the  defendant.  The 
custom  of  the  State  Trust  &  Savings  Bank  was  to  deposit 
its  funds,  with  the  exception  of  $1,000,  at  the  end  of  each 
day's  business,  with  the  defendant  bank,  reserving  only  said 
$1,000,  which  it  deposited  in  its  own  safety-deposit  vault. 
When  the  savings  bank  needed  funds  in  its  business  it  ob- 
tained the  same  by  drawing  checks  on  the  defendant  bank, 
and  when  its  deposits  were  exhausted,  and  it  needed  addi- 
tional funds,  it  borrowed  the  same  from  the  defendant  bank, 
and  gave  certificates  of  deposit  therefor.  In  February,  1896, 
one  Landswick  was  elected  cashier  of  the  savings  bank,  and 
remained  such  until  the  appointment  of  the  receiver.  Until 
the  evening  of  February  11, 1897,  Homer  T.  Fowler  was  a 
director  and  president  of  the  defendant  bank^  and  was  gen- 
eral manager  thereof,  and  until  February  12, 1897,  was  also 
a  director  and  the  general  manager  of  the  savings  bank,  and 
said  Landswick  conducted  said  savings  bank  according  to 
the  directions  given  him  by  Fowler.  The  board  of  directors 
of  the  savings  bank  was  composed  of  Landswick,  Homer  T. 
Fowler,  and  Walter  Fowler,  but  said  bank  had  no  president 
for  some  time  prior  to  February  13,  1897.  One  Julsrud, 
cashier  of  the  defendant  bank,  at  times  gave  directions  to 
Landswick,  as  to  the  business  of  the  savings  bank,  for  Mr. 
Fowler.  Louis  Haniteh  was  attorney  for  both  banks,  and 
was  in  the  banking  room  nearly  every  day  on  business  as 
attorney  or  otherwise. 

There  were  continuous  withdrawals  from  the  savings  bank 
beginning  in  1893,  and  for  two  weeks  or  more  prior  to  Feb- 
ruary 12,  1897,  heavy  withdrawals  were  made  from  both 
banks.  On  the  evening  of  February  11,  1897,  nomer  T. 
Fowler  resigned  as  president  of  the  defendant  bank,  and 
ceased  to  manage  its  business,  but  continued  to  be  a  director 
until  February  16th  following,  and  on  said  February  11th 
Julsrud  resigned  as  cashier,  and  one  Kommers  was  elected 
cashier,  but  Julsrud  continued  to  act  during  the  whole  of 
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the  12th  day  of  February.  Lands  wick  was  informed  of 
these  resignations  by  Mr.  Fowler  on  the  same  evening  that 
they  took  place,  and  Fowler  then  told  Landswick  that  he 
would  have  nothing  more  to  do  with  the  savings  bank,  and 
that  he  (Landswick)  should  take  his  orders  from  the  new 
officers  of  the  defendant  bank.  Hanitch  succeeded  Homer 
T.  Fowler  as  president  and  manager  of  the  defendant  bank, 
and  actively  engaged  in  such  management  on  the  12th  of 
February. 

The  banking  hours  of  said  banks  were  from  10  o'clock  a.  m. 
to  3  o'clock  p.  m.,  but  the  savings  bank  frequently  did  busi- 
ness with  the  defendant  bank  after  3  o'clock.  On  the  morn- 
ing of  February  12,  1897,  the  savings  bank  was  indebted  to 
the  defendant  bank  in  a  sum  exceeding  $30,000,  and  the  sav- 
ings bank  was  then  insolvent,  which  insolvency  was  known 
to  the  defendant  bank.  On  the  morning  of  said  day  the 
savings  bank  had  on  hand  $800  in  cash,  and  during  the  day 
drew  $2,000  by  check  from  the  defendant  bank  for  the  run- 
ning of  its  business.  Between  11  o'clock  and  12  o'clock 
Landswick  paid  a  certificate  of  deposit  of  $5,175  due  on  that 
day  from  the  savings  bank  to  the  defendant  bank  by  check 
on  its  funds  in  the  defendant  bank,  which  refused  to  extend 
the  time  of  payment  of  said  certificate  of  deposit.  After 
banking  hours  on  the  12th  of  February,  the  savings  bank 
had  about  $1,000  in  cash  on  hand,  which  Julsrud  requested 
him  to  deposit  with  the  defendant  bank,  and  he  did  so,  mak- 
ing the  balance  which  the  savings  bank  then  had  on  deposit 
in  the  defendant  bank  $4,744.29.  There  was  then  owned  by 
the  defendant  bank  a  past-due  note  of  $5,000  on  which  the 
savings  bank  was  liable  as  indorser,  and  Julsrud,  by  direc- 
tion of  Hanitch,  asked  Landswick  for  a  check  for  the  amount 
of  the  deposit  balance  to  apply  on  this  note,  and,  upon  Lands- 
wick's  objecting  to  this,  Julsrud  told  him  they  would  charge 
it  up  on  the  note,  and  Landswick  then  gave  a  check  for  said 
sum  of  $4,744.29,  which  was  all  the  cash  which  said  savings 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  61 

Slack  to.  Northwestern  National  Bank  of  Superior. 

bank  had,  except  about  $200  in  change.  Hanitch  afterwards 
sent  Julsrud  to  Landswick  to  get  additional  collaterals  and 
securities  for  the  indebtedness  owing  by  the  savings  bank  to 
the  defendant  bank,  and  Julsrud  told  Mr.  Landswick  of  the 
order  and  request  of  Hanitch,  and  told  him  that  he  under- 
stood that  the  savings  bank  was  going  to  be  closed  up  in  the 
morning,  and  thereupon  Landswick  allowed  Julsrud  to  take 
the  envelope  containing  the  collaterals  and  assets  of  the  sav- 
ings bank,  and  Julsrud  looked  them  over  and  selected  a  large 
number  of  notes,  bonds,  and  collateral  securities,  being  the 
same  involved  in  this  action,  and  gave  a  receipt  therefor,  as 
collateral  security  to  the  indebtedness  of  the  savings  bank 
to  the  defendant  bank.  At  the  time  of  this  transaction  the 
savings  bank  was,  and  still  is,  indebted  to  the  defendant 
bank  to  an  amount  exceeding  the  value  of  said  securities, 
and  the  defendant  bank  claims  to  hold  said  securities  as  col- 
lateral security  therefor,  and  for  no  other  purpose,  and  after 
the  delivery  of  said  securities  the  savings  bank  still  had  as- 
sets of  the  face  value  of  more  than  $20,000.  Landswick  paid 
no  attention  to  the  transaction,  and  did  not  know  what  papers 
were  taken  by  Julsrud. 

These  transactions  all  took  place  about  5  o'clock  in  the 
afternoon,  and  about  8  o'clock  in  the  evening  llanitch  stated 
to  the  plaintiff  that  the  savings  bank  was  going  to  be  put  in 
the  hands  of  a  receiver,  and  upon  the  following  morning  ac- 
tion was  commenced  by  the  defendant  bank,  Mr.  Hanitch 
being  one  of  the  attorneys,  against  the  savings  bank  to  wind 
up  its  affairs,  and  an  answer  was  put  in  by  the  savings  bank, 
confessing  the  allegations  of  the  complaint,  which  Lands- 
wick signed  and  verified  at  the  request  of  the  plaintiff's  at- 
torneys, and  upon  the  same  day  the  plaintiff  in  this  action 
was  duly  appointed  receiver  of  the  savings  bank,  and  was 
duly  authorized  to  prosecute  this  action.  The  assets  of  the 
Savings  bank,  including  those  so  taken,  will  not  pay  fifty 
cents  on  the  dollar  of  its  liabilities,  other  than  the  claims  of 
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the  defendant  bank.  Demand  for  the  return  of  said  funds 
and  property  was  duly  made  by  the  receiver  before  the  com- 
mencement of  this  action.  At  the  time  of  the  turning  over 
of  the  collaterals  and  the  $800  in  cash  Landswick  knew  that 
the  savings  bank  could  not  continue  business,  and  the  officers 
of  the  defendant  bank  had  determined  to  close  up  the  sav- 
ings bank  and  have  a  receiver  appointed  on  the  following 
day,  and  they  took  said  money  and  collaterals  in  contempla- 
tion of  such  action.  Said  money  and  collaterals  were  ob- 
tained from  Landswick  by  reason  of  the  intimate  relations 
of  said  banks  and  on  account  of  the  control  the  officers  of 
said  defendant  bank  had  over  the  officers  and  affairs  of  the 
savings  bank,  and  the  said  acts  were  in  fraud  of  other  cred- 
itors of  the  savings  bank,  and  the  reason  Landswick  allowed 
such  transfers  to  be  made  was  that  he  always  acted  under 
the  direction  of  the  officers  of  the  defendant  bank,  and  un- 
derstood it  to  be  bis  duty  so  to  do. 

Upon  these  facts,  the  court  concluded  that  the  defendant 
should  surrender  up  all  of  said  securities,  and  pay  to  the 
plaintiff  the  said  sum  of  $4,744.29,  with  interest  from  Feb- 
ruary 12,  1897,  and  entered  judgment  in  accordance  with 
these  conclusions,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Ross,  Dwyer  & 
Hanitch,  and  oral  agument  by  Louis  Hanitch. 

For  the  respondent  there  was  a  brief  .by  Titus  &  Mcin- 
tosh, and  oral  argument  by  A.  G.  Titus. 

"Winslow,  J.  We  regard  the  findings  of  fact  as  amply 
supported  by  the  evidence,  and  shall  therefore  simply  dis- 
cuss the  legal  questions  arising  upon  the  facts  found.  The 
court  has  had  occasion  in  several  recent  cases  to  discuss  the 
question  of  the  rights  of  creditors  to  proceed  by  ordinary 
processes  of  law  against  an  insolvent  corporation  to  collect 
their  demands,  and  it  may  now  be  said  to  be  well  settled 
that  such  right  exists  as  fully  as  though  the  debtor  were  an* 
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individual,  instead  of  a  corporation.  BdUin  v.  Merchants* 
Bech.  Bank,  89  Wis.  278;  Ford  v.  Bill,  92  Wis.  188;  Hinz 
v.  Van  Dusen,  95  Wis.  503.  Thus  far,  at  least,  the  so-called 
"  trust-fund  doctrine  "  has  been  distinctly  repudiated  in  this 
state;  but  the  question  whether  the  creditor  could  obtain 
payment  of  his  debt  from  an  insolvent  corporation  by  vol- 
untary transfer  to  him  of  property  of  the  corporation  with- 
out fraud  has  not  been  definitely  decided.  It  is  true  it  was 
said  by  the  late  Mr.  Justice  Newman,  in  Gilman  v.  Gross,  97 
Wis.  224,  "  It  certainly  is  not  going  much  further  to  hold 
that,  so  long  as  the  corporation  is  a  going  concern,  it  may 
in  good  faith  use  the  corporate  property  to  pay  or  secure  its 
lonafide  debts; "  but  the  question  did  notarise  in  that  case, 
and  hence  the  remark  cannot  be  considered  as  authoritative. 
Certainly,  however,  it  would  seem  strange  if  a  creditor  could 
not  obtain  by  fair  voluntary  agreement  and  transfer  that 
which  he  could  obtain  by  an  adversary  proceeding  at  law. 
No  good  reason  occurs  to  us  now  upon  which  such  an  arbi- 
trary distinction  can  logically  rest,  and  we  think  the  dis- 
tinction is  also  in  opposition  to  the  clear  weight  of  the  later 
authorities  upon  the  subject. 

It  was  said  by  the  supreme  court  of  the  United  States,  in 
Fogg  v.  Blair,  133  U.  S.  534,  "That  doctrine .  [the  trust 
fund  doctrine]  only  means  that  the  property  must  first  be 
appropriated  to  the  payment  of  the  debts  of  the  company, 
before  any  portion  of  it  can  be  distributed  to  the  stockhold- 
ers. It  does  not  mean  that  the  property  is  so  affected  by 
the  indebtedness  of  the  company  that  it  cannot  be  sold, 
transferred,  or  mortgaged  to  honafide  purchasers  for  a  val- 
uable consideration,  except  subject  to  the  liability  of  being 
appropriated  to  pay  that  indebtedness.  Such  a  doctrine  has 
no  existence."  And  in  Hollins  v.  Brierfield  0.  &  I.  Co.  150 
U.  S.  371,  it  was  further  said :  "  A  party  may  deal  with  a 
corporation  in  respect  to  its  property  in  the  same  manner  as 
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with  an  individual  owner,  and  with  no  greater  danger  of 
being  held  to  have  received  into  his  possession  property  bur- 
dened with  a  trust  or  lien.  The  officers  of  a  corporation  act 
in  a  fiduciary  capacity  in  respect  to  its  property  in  their 
hands,  and  may  be  called  to  account  for  fraud,  or  sometimes 
even  mere  mismanagement,  in  respect  thereto;  but,  as  be- 
tween itself  and  its  creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  its  property  in  trust  or  subject  to 
a  lien  in  their  favor  in  any  other  sense  than  does  an  indi- 
vidual debtor."  To  the  same  effect  are  Shapes  v.  N.  W. 
Mfg.  &  C.  Co.  48  Minn.  174;  White,  P.  &  P.  Mfg.  Co.  v. 
Henry  B.  Pettes  1.  Co.  30  Fed.  Kep.  864;  2  Morawetz,  Priv. 
Corp.  §  786;  Pondvitte  Co.  v.  Clark,  25  Conn.  97.  We  fully 
agree  with  the  principles  thus  laid  down,  and  were  the  relar 
tions  of  the  two  banks  in  the  present  case  simply  those  of 
debtor  and  creditor  we  should  have  no  difficulty  in  holding 
that  the  transfer  of  collaterals  made  on  the  evening  of  Feb- 
ruary 12th  was  a  valid  transfer;  there  being  no  actual  fraud 
found. 

But  in  this  case  another  fact  presents  itself,  which  must 
be  considered  in  view  of  a  well-settled  legal  principle  now 
to  be  stated.  It  has  been  held  by  this  court  in  a  number  of 
cases  that  when  a  corporation  is  insolvent  and  has  ceased 
to  be  a  going  concern,  and  its  officers  -know,  or  ought  to 
know,  that  suspension  is  impending,  then  such  officers  are 
so  far  trustees  that  they  may  not  transfer  corporate  prop- 
erty to  themselves  in  payment  of  debts  due  them,  and  that 
such  a  transfer  constitutes  a  fraud  in  law.  Him  v.  Van 
Dusen,  95  Wis.  503.  In  the  present  case  it  appears  that 
there  was  no  president  of  the  savings  bank,  and  that  the  di- 
rectors were  merely  such  in  name,  and  that  the  savings 
bank  was  a  mere  offshoot  of  the  defendant  bank;  and,  while 
having  nominally  a  separate  corporate  existence,  its  affairs 
were  exclusively  managed  by  the  officers  of  the  defendant 
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bank.  The  cashier  of  the  savings  bank  was  in  fact  but  a 
subordinate  of  the  defendant  bank,  and  simply  did  thfe  bid- 
ding of  its  officers.  The  defendant  bank  therefore  was  in 
the  same  position  in  fact  as  the  legally  elected  directors  of 
the  savings  bank  would  have  been  had  they  performed  their 
duties.  To  say  that  legally  elected  officers  cannot  prefer 
themselves,  but  that  persons  who  are  in  fact  acting  as  offi- 
cers and  managing  the  business  can  prefer  themselves,  would 
seem  an  anomaly  in  the  law.  Such  a  holding  sacrifices  sub- 
stance' to  form,  and  would  open  an  easy  way  by  which  the 
assets  of  an  insolvent  corporation  could  be  divided  up  among 
persons  who  were  officers  de  facto  ^  but  not  de  jure.  The 
law  is  guilty  of  no  such  absurdity.  In  this  case  the  defend- 
ant, through  its  officers,  was  in  fact  managing  the  affairs  of 
the  savings  bank.  It  could  no  more  prefer  itself  out  of  the 
assets  'of  the  savings  bank  when  it  was  insolvent  and  was 
on  the  verge  of  suspension,  than  could  legally  elected  di- 
rectors, and  for  the  same  reasons.  This  seems  to  us  good 
sense  and  good  law,  and  it  does  not  infringe  upon  the  doc- 
trine that  a  mere  creditor  of  an  insolvent  corporation  may 
by  voluntary  transfer,  in  good  faith,  receive  and  hold  prop- 
erty of  the  corporation  in  payment  of  his  debt  or  as  collat- 
eral thereto. 

This  conclusion  renders  necessary  an  affirmance  of  the 
judgment  so  far  as  the  collaterals  and  the  $800  in  money 
are  concerned,  which  were  transferred  to  the  defendant  on 
the  evening  of  February  12,  1897.  We  can  see  no  reason, 
however,  for  holding  that  the  remainder  of  the  deposits, 
amounting  to  $3,944.29,  should  be  recovered  by  the  receiver. 
These  deposits  had  been  made  apparently  in  the  regular 
course  of  business  at  previous  times,  and  simply  constituted 
an  indebtedness  which  the  defendant  bank  owed  to  the  sav- 
ings bank,  and  which  it  had  the  right  to  offset  against  a 
part  of  the  much  larger  indebtedness  owing  to  it  by  the 
savings  bank.  Johnston  v.  Humphrey,  91  Wis.  76,  The 
Vol.103— 5 
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fact  that  a  check  was  given  by  Landswick  on  the  evening 
of  February  12th  would  not  destroy  this  right 

By  the  Court. —  That  part  of  the  judgment  providing  for 
a  recovery  of  (3,944.29  and  interest  is  reversed,  and  in  all 
other  respects  the  judgment  is  affirmed.  No  costs  are  al- 
lowed either  party,  but  the  respondent  will  pay  the  fees  of 
the  clerk  of  this  court. 

Bardeen,  J.,  took  no  part. 
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Johnson,  Eespondent,  vs.  City  of  Superior,  Appellant 

April  7  —  April  £5, 1899. 

Personal  injuries:  Municipal  corporations:  Defective  street:  Runaway 
horse:  Contributory  negligence:  Court  and  jury:  New  trial:  Instruc- 
tions to  jury. 

In  an  action  against  a  city  to  recover  for  personal  injuries  received 
by  running  over  an  embankment  while  riding  in  a  buggy  drawn 
by  a  single  horse,  the  jury  brought  in  a  general  verdict  for  the 
plaintiff  and  answered  two  special  questions  submitted  by  the 
court  in  effect,  that  the  horse  driven  by  him  was,  at  the  time  of 
the  injury,  under  his  control,  and  that  he  was  not  chargeable  with 
contributory  negligence.  Plaintiff's  own  testimony  was  very  un- 
satisfactory and  inconclusive,  and  he  admitted  that  the  horse  was 
running  until  within  two  or  three  blocks  of  the  place  of  injury.  In 
this  he  was  contradicted  by  a  number  of  witnesses,  who  saw  the 
injury,  and  who  testified  the  horse  was  running  uncontrolled  at 
the  time.  He  also  testified  that  he  intended  to  drive  to  the  house 
of  one  of  his  witnesses,  but  admitted  he  proceeded  on  a  fast  trot 
past  the  place  of  his  destination  and  Buffered  the  accident  com- 
plained ot  Only  two  witnesses  testified  that  the  horse  was  not 
running  at  the  time  of  the  injury,  and  one  of  these  had,  a  short 
time  prior  to  giving  his  testimony,  stated  to  the  city  attorney  that 
the  horse  was  running  as  fast  as  he  could  go.  Held,  that  the  great 
preponderance  of  evidence  was  toward  a  conclusion,  either  that 
the  horse  was  running  away  and  beyond  the  control  of  the  driver, 
or  that  the  plaintiff  was  guilty  of  most  palpable  negligence.  It 
,  was  therefore  error  to  refuse  to  set  aside  a  verdict  in  plaintiff's 
favor  and  grant  a  new  trial. 
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Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  injuries  received 
by  plaintiffs  running  over  an  embankment  at  the  intersec- 
tion of  Sixth  street  and  Catlin  avenue  in  the  city  of  Su- 
perior, while  riding  in  a  buggy  drawn  by  a  single  horse. 
The  main  defense  was  that  the  horse  was  running  away,  and 
that  plaintiff  was  guilty  of  contributory  negligence.  The 
jury  brought  in  a  general  verdict  for  plaintiff,  assessing  his 
damages  at  (500,  and  also  answered  two  questions  submit- 
ted by  the  court  to  the  effect  that  the  horse  in  question  was 
under  plaintiff's  control  at  the  time  of  the  accident,  and  that 
he  was  not  chargeable  with  contributory  negligence.  The 
court  denied  a  motion  for  a  new  trial,  and  the  defendant 
appeals  from  the  judgment  entered  upon  the  verdict. 

For  the  appellant  there  was  a  brief  by  T.  Z.  Mcintosh, 
and  oral  argument  by  A.  O.  Titles. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  O'Brien  &  Yauqhn. 

Bardeen,  J.  Defendant  attacks  the  judgment  in  this  case 
on  the  ground  that  the  evidence  overwhelmingly  establishes 
the  fact  that  at  the  time  of  the  accident  the  horse  was  in  a 
condition  of  fright,  and  running  away.  The  rule  has  long 
been  settled  in  this  state  that  there  can  be  no  recovery  against 
a  town  or  city  in  consequence  of  injuries  sustained  by  reason 
of  a  runaway  or  uncontrollable  horse  unless  caused  by  the 
negligence  of  the  municipality.  Jackson  v.  JSeUevieu,  30  Wis. 
850;  Hitger  v.  Milwaukee,  99  Wis.  190. 

The  horse  in  question  was  standing  on  the  corner  of  Ogden 
avenue  and  Fifth  street,  facing  north.  Plaintiff  was  sitting 
in  the  buggy  while  the  owner  went  into  a  blacksmith  shop. 
As  he  came  out  and  attempted  to  get  into  the  buggy,  the 
horse  became  frightened,  turned  around  on  Ogden  avenue, 
ran  south  to  Sixth  street,  and  thence  east  on  that  street  ten 
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blocks  to  Catlin  avenue,  and  plunged  over  an  embankment 
in  the  line  of  Sixth  street  east  of  the  east  line  of  said  avenue. 
There  can  be  no  possible  doubt  of  the  fact  that  the  horse 
was  beyond  the  plaintiff's  control,  and  running  away,  as  it 
passed  east  from  Ogden  avenue  on  Sixth  street.  Some  of  the 
witnesses  claim  that  one  of  the  reins  was  under  the  horse's 
leg,  another  that  it  was  on  the  ground,  and  still  another  that 
the  reins  were  under  the  horse's  tail.  All  the  witnesses 
speaking  on  the  subject  agree  that  the  horse  was  running  as 
it  turned  on  to  Sixth  street,  and  for  some  distance  east.  Three 
witnesses,  who  were  working  on  the  corner  of  Weeks  avenue 
and  Sixth  street,  within  two  blocks  of  the  place  of  the  acci- 
dent, say  that  they  watched  the  horse  as  it  passed,  that  it 
was  running  about  as  fast  as  it  could  go,  and  that  it  did  not 
slack  up  any  before  the  accident.  Another  witness,  who 
was  driving  a  dray  at  a  point  east  of  Catlin  avenue,  about 
half  a  block  distant,  had  his  attention  called  to  the  horse  by 
some  children  who  were  riding  with  him.  The  horse  was 
coming  down  Sixth  street  on  the  run.  The  buggy  was  sway- 
ing from  one  side  to  the  other,  and  the  horse  continued  at 
that  gait  until  it  went  over  the  dump.  Opposed  to  this  was 
the  testimony  of  one  Enger,  who  was  about  a  block  west  of 
the  place  of  the  accident,  and  who  said  the  horse  was  trot- 
ting past  fast.  It  appears,  however,  that  this  witness,  a  short 
time  prior  to  giving  his  testimony,  had  been  interviewed  by 
the  city  attorney,  to  whom  he  stated  the  horse  was  running 
as  fast  as  he  could  go.  The  attorney  made  a  written  mem- 
orandum at  the  time,  and  gave  his  testimony  on  the  trial. 
Another  witness  for  plaintiff  (Mrs.  Grenner)  lived  on  the 
corner  of  Catlin  avenue  and  Sixth  street.  She  claimed  she 
was  looking  out  the  window,  and  saw  the  horse  first  about 
two  blocks  away;  that  he  was  coming  on  an  ordinary  trot. 
The  plaintiff's  testimony  was  very  unsatisfactory  and  in- 
conclusive. He  claimed  the  horse  ran  down  Fifth  street 
until  within  two  or  three  blocks  of  Catlin  avenue,  and  then 
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turned  on  Sixth  street.  In  this  he  is  contradicted  by  at  least 
a  half  dozen  witnesses.  He  claimed  also  that  the  horse  was 
"  all  right "  as  he  turned  on  to  Sixth  street,  and  that  he  in- 
tended to  drive  to  the  house  of  the  witness  Enger.  The  lat- 
ter lived  at  a  point  on  Oatlin  avenue  south  of  Sixth  street, 
and  to  reach  his  house  it  would  be  necessary  to  turn  south 
when  that  avenue  was  reached.  Instead  of  doing  so,  he  pro- 
ceeded, as  he  admits,  on  a  fast  trot,  past  the  place  of  his  des- 
tination, and  suffered  the  accident  complained  of.  Sixth 
street  was  level  until  the  east  line  of  Catlin  avenue  was 
reached,  where  the  declivity  or  embankment  over  which  he 
drove  was  located.  One  of  plaintiff's  witnesses  testified  that 
this  condition  of  the  street  could  be  seen  fifty  feet  away.  In 
all  human  probability  a  person  seated  in  a  buggy  could  see 
it  three  or  four  times  that  distance.  Upon  this  testimony 
the  jury  found  that  plaintiff  had  the  horse  under  control, 
and  that  he  was  not  guilty  of  negligence.  Every  potential 
fact  in  the  case  points  to  the  opposite  conclusion.  Either 
the  horse  was  beyond  his  control,  or  he  was  guilty  of  the 
most  palpable  negligence.  Whichever  conclusion  is  adopted 
is  fatal  to  the  judgment.  The  manner  of  the  accident  gives 
strong  savor  to  the  claim  that  plaintiff  was  so  much  under 
the  influence  of  intoxicants  as  not  to  have  been  able  to  prop- 
erly guide  his  horse.  The  great  preponderance  of  testimony 
from  witnesses  who  were  in  a  position  to  plainly  see,  and 
who  watched  the  conduct  of  the  horse,  is  toward  the  con- 
clusion that  it  was  running  away,  and  beyond  the  control  of 
the  driver.  This  fact,  supported  as  it  is  by  all  the  probar 
bilities  of  the  case,  should  have  been  sufficient  to  have  caused 
the  trial  court  to  set  aside  the  verdict  and  grant  a  new  trial. 
Some  criticisms  are  made  to  the  charge  of  the  court  to  the 
jury.  At  one  place  the  court  said :  "  Was  plaintiff  charge- 
able with  negligence  —  that  is,  want  of  ordinary  care — that 
directly  contributed  to  cause  the  accident  ?  "  At  another  he 
tells  them  that,  if  they  do  not  "find  that  plaintiff  was  charge- 
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able  with  contributory  negligence  that  contributed  proxir 
matehf  to  cause  the  accident,  you  will  find  for  the  plaintiff." 
Some  confusion  is  likely  to  arise  from  the  indiscriminate  use 
of  the  expressions  "directly  contributed"  and  "contributed 
proximately."  The  rule  is  that,  if  the  plaintiff  in  such  cases 
is  guilty  of  any  want  of  ordinary  care  contributing  to  the 
injury,  he  cannot  recover.  The  practice  of  introducing  qual- 
ifying words  and  phrases  is  likely  to  lead  to  indistinctness 
and  confusion.  Even  under  the  most  favorable  conditions, 
the  jury  sometimes  fail  to  appreciate  the  force  of  the  court's 
charge.  It  is  better,  therefore,  to  adopt  plain  and  simple 
language  in  the  statement  of  legal  propositions,  and  not  to 
attempt  to  vary  or  improve  upon  precedents  that  have  re- 
ceived judicial  sanction. 

Other  errors  are  assigned,  but  the  view  we  have  taken  of 
the  testimony  renders  a  discussion  of  them  unnecessary. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  case  is  remanded  for  a 
new  triaL 


Kuneet,  Respondent,  vs.  Strong,  Appellant. 

April  7— April  25,  1899. 

Mortgages:  Mortgagor  and  mortgagee:  Deed  absolute  on  its  face:  Op- 
tion contract:  Trial 

In  an  action  to  declare  a  deed  absolute  on  its  face  a  mortgage  and  to 
redeem  therefrom,  it  was  admitted  by  the  pleadings  that  prior 
to  a  certain  date  the  parties  to  the  action  sustained  the  relation  of 
mortgagor  and  mortgagee.  The  answer  alleged  that  on  that  date 
the  debt  was  more  than  the  value  of  the  lands,  and  the  parties  then 
agreed  that  the  lands  should  be  conveyed  to  the  defendant,  the  debt 
satisfied  and  discharged,  and  plaintiff  have  an  agreement  or  option 
to  repurchase  within  one  year  on  payment  of  the  debt,  and  that 
the  necessary  papers  were  thereupon  executed  and  delivered  to 
carry  such  agreement  into  effect    Held,  that  under  these  allega- 
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tions  it  could  not  be  said  as  a  matter  of  law  that  the  relation  of 
mortgagor  and  mortgagee  continued  to  exist,  and  that  the  case 
was  one  which,  upon  the  pleadings,  called  for  evidence  and  a  trial 
of  the  question  whether  the  intent  of  the  parties  was  to  continue 
the  mortgage  relation  or  simply  to  give  the  plaintiff  an  option  to 
repurchase  within  the  year. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiff  to  adjudge  a  deed 
absolute  in  form  of  certain  lands  to  be  a  mortgage,  and  to 
redeem  said  lands  from  the  lien  of  the  alleged  mortgage.  The 
complaint  alleged  that  the  real  estate  in  question  was  sold 
and  conveyed  by  Moses  M.  Strong,  deceased,  the  defendant's 
testator,  on  the  10th  day  of  April,  1890,  for  the  sum  of  $1,600, 
of  which  sum  $600  was  paid  in  cash  on  the  date  of  the  deed, 
to  wit,  April  10, 1890,  and  for  the  remaining  $1,000  notes 
were  given,  payable  dne  and  two  years,  respectively,  secured 
by  a  mortgage  upon  the  lands;  that  the  first  note  of  $500 
was  paid  when  due,  but  that  the  second  was  not  paid,  and 
that  on  the  10th  day  of  August,  1896,  a  foreclosure  of  the 
mortgage  being  threatened,  he  executed  and  delivered  to 
the  defendant  a  warranty  deed  of  the  lands,  and  the  defend- 
ant at  the  same  time  executed  and  delivered  to  him  a  writ- 
ten agreement  for  the  reconveyance  of  the  said  lands  on 
payment  of  the  principal  and  interest  then  due,  and  all  un- 
paid taxes  on  the  premises,  within  one  year;  and  that  said 
deed  and  agreement  were  intended  to  be,  and  in  fact  consti- 
tuted, merely  a  continuation  of  said  original  mortgage;  that 
no  consideration  was  paid  by  the  defendant  for  said  deed, 
and  that  the  plaintiff's  note  and  mortgage  are  still- retained 
by  the  defendant  and  have  never  been  discharged,  and  that 
the  value  of  said  lands  is  about  the  sum  of  $2,000,  and  the 
amount  remaining  unpaid  on  the  mortgage,  including  the 
taxes,  does  not  exceed  $900;  that  the  plaintiff  is  willing 
and  desirous  of  redeeming  said  lands  from  said  mortgage, 
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and  paying  the  sums  due,  but  that  the  defendant  refuses  to 
accept  said  moneys,  and  threatens  to  sell  and  convey  the 
premises,  claiming  that  she  has  absolute  right  so  to  do. 

The  answer  admits  the  original  sale  of  the  premises,  and 
the  giving  of  the  notes  and  mortgage  thereon  by  the  plaint- 
iff, and  the  default  in  the  payment  of  the  last  note,  and 
alleges  that  on  August  10, 1896,  it  was  agreed  between  the 
parties  that  the  plaintiff  should  execute  a  warranty  deed  to 
the  defendant  of  the  mortgaged  lands,  and  the  defendant 
should  execute  a  contract  back  for  reconveyance  of  said 
premises,  upon  condition  that  the  amount  of  principal,  in- 
terest, and  taxes  then  due  be  paid  by  the  plaintiff  on  or 
before  August  10, 1897;  that  such  deed  was  executed  and 
delivered,  and  the  contract  or  option  for  reconveyance  of 
the  lands  was  also  executed  and  delivered,  on  or  about  Au- 
gust 10,  1896,  which  contract  provided  that  on  payment  of 
$861.79  on  or  prior  to  August  10, 1897,  the  defendant  would 
convey  the  lands  in  question  to  the  plaintiff,  but  that  said 
agreement  contained  no  undertaking  on  the  part  of  the 
plaintiff  to  pay  such  sum,  but  provided  that,  if  it  were  not 
paid  within  the  time  limited,  the  agreement  should  be  void ; 
that  the  value  of  the  said  lands  at  the  time  of  said  agree- 
ment did  not  exceed  $500  or  $600,  and  that  it  was  under- 
stood and  agreed  that  the  note  and  mortgage,  and  all  in- 
debtedness secured  thereby,  were  paid,  and  discharged  by 
said  conveyance,  and  that  the  only  right  the  plaintiff  would 
thereafter  have  in  said  premises  would  be  the  right  to  the 
reconveyance  thereof  if  he  paid  $861.79  on  or  before  August 
10, 1897;  that  the  plaintiff  did  not  demand  the  conveyance 
of  said  premises,  nor  offer  to  pay  the  said  sum,  on  or  before 
said  last-named  date,  but  failed  and  neglected  to  do  any- 
thing to  carry  out  said  agreement,  and  that  she  has  been 
ready  at  all  times  to  surrender  up  the  note  and  mortgage, 
and  satisfy  and  discharge  the  same  of  record. 

The  plaintiff  moved  for  judgment  upon  the  pleadings  ac- 
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cording  to  the  prayer  in  his  complaint,  which  was  granted, 
and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  B.  W.  Dietrich, 
attorney,  and  Reed  &  fieed,  of  counsel,  and  oral  argument 
by  Myron  Heed. 

For  the  respondent  there  was  a  brief  by  Catlin,  Butler  dk 
Lyons,  and  oral  argument  by  Tho%.  E.  Lyons. 

Winslow,  J.  In  this  case  the  court  adjudged,  upon  the 
allegations  of  the  complaint  and  answer,  that  the  relations 
of  the  parties  were  those  of  mortgagor  and  mortgagee; 
hence  the  question  is  whether  that  conclusion  necessarily 
follows  from  the  admissions  an  (^allegations  of  the  answer. 
That  such  relation  existed  prior  to  August  10, 1896,  is  ad- 
mitted; but  it  is  alleged  in  the  answer  that  the  plaintiff 
then  owed,  in  principal  and  interest  and  unpaid  taxes, 
$861.79,  and  that  the  mortgaged  land  was  not  worth  to  ex- 
ceed $500  or  $600,  and  that  the  parties  then  agreed  that  the 
land  should.be  conveyed  to  the  defendant,  that  the  debt 
should  be  thereby  satisfied  and  discharged,  and  that  the 
plaintiff  should  have  an  agreement  or  option  to  repurchase 
the  land  within  6ne  year  by  payment  of  the  said  sum  of 
$861.79,  and  that  the  necessary  papers  were  made  and  de- 
livered to  carry  this  agreement  into  effect. 

Upon  these  allegations  it  cannot  be  said  as  matter  of  law 
that  the  relation  of  mortgagor  and  mortgagee  continued  to 
exist. 

It  is  true  that  a  deed  absolute  in  form  may  be  shown  to 
have  been  executed  as  a  mere  security  for  a  debt,  and  will 
then  be  construed  as  a  mortgage ;  and  it  is  also  true  that, 
where  the  relation  of  mortgagor  and  mortgagee  is  shown  to 
have  once  existed,  the  courts  will  scrutinize  closely  any  trans- 
action between  the  parties  by  which  the  absolute  title  has 
been  transferred  to  the  mortgagee,  and  the  equity  of  re- 
demption extinguished,  to  see  that  advantage  has  not  been 
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taken  of  the  necessities  of  the  debtor,  and  that  the  transac- 
tion was  based  upon  a,  sufficient  consideration.  But  this 
does  not  mean  that  the  parties  may  not,  by  fair  agreement, 
thus  extinguish  the  mortgage,  and  substitute  therefor  a  sim- 
ple option  to  purchase.  The  intention  of  the  parties  is  the 
real  criterion  as  to  the  true  nature  of  the  transaction.  If  no 
unconscionable  advantage  is  taken,  and  the  debt  is  released 
in  consideration  of  the  conveyance  of  the  property,  the 
fact  that  there  is  a  contract  to  reconvey  upon  certain  con- 
ditions, there  being  no  obligation  on  the  part  of  the  former 
mortgagor  to  perform  the  conditions,  does  not  constitute 
the  transaction  a  mortgage.  1  Pingree,  Mortgages,  §§  92, 
96.  In  such  case,  the  question  whether  the  mortgage  rela- 
tion still  continues  will  be  determined  from  a  consideration 
of  all  the  evidence  in  the  case  which  throws  light  on  the 
intention  of  the  parties,  and  the  fact  that  the  debt  is  extin- 
guished upon  a  fair  ana  adequate  consideration  will  be  a 
very  strong,  though  not  always  a  conclusive,  circumstance 
against  the  theory  of  a  still  existing  mortgage.  1  Pingree, 
Mortgages,  §  96;  Smith  v.  Crosby,  47  Wis.  160;  Rockwell  v. 
Humphrey,  57  Wis.  410,  and  cases  cited  in  opinion;  Horn  v. 
Ketdtm,  46  N.  T.  605. 

The  case  is  one  which,  upon  the  pleadings,  calls  for  a  trial 
of  the  question  whether  the  intent  of  the  parties  was  to  con- 
tinue the  mortgage  relation  or  simply  to  give  the  plaintiff 
an  opinion  to  repurchase  within  a  year. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  trial  of  the  issues  involved. 
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Duluth,  South  Shobe  &  Atlantic  Railway  Compaht,  Re- 
spondent, vs.  Douglas  County,  imp.,  Appellant 

April  8 -— April  £5, 1899.  U^g  ?g 

I  57U4  47n 
County  boards:  Proceedings:  Evidence:  Delegation  of  authority:  Appeal: 

Employment  of  attorney:  Taxation:  Exemptions:  Railroads. 

1.  In  the  absence  of  a  law  making  the  county  clerk's  record  of  the'  pro- 

ceedings of  a  county  board  the  only  evidence  thereof,  a  transaction 
by  the  board,  not  entered  upon  its  minutes,  may  be  established  by 
paroL 

2.  A  county  board  may  delegate  purely  ministerial  or  executive  power 

to  a  committee,  and  its  action,  within  the  scope  of  such  delegated 
power,  will  bind  the  county. 

3.  A  county  board,  having  determined,  on  condition,  to  appeal  from  a 

judgment  against  it  to  the  supreme  court,  may  properly  delegate 
to  a  committee  of  its  members  authority  to  investigate  as  to  the 
existence  of  the  condition  and  to  further  act  in  regard  to  the  ap- 
peal according  to  the  wish  of  the  board;  and  the  delegated  power 
to  cause  the  appeal  to  be  taken  in  such  a  case,  carries  with  it,  by 
implication,  power  to  employ  an  attorney  for  that  purpose,  the  dis- 
trict attorney  of  a  county  not  being  obliged  to  attend  to  its  litiga- 
tion in  the  supreme  court 

4  The  statute  of  this  state  exempting  from  taxation  property  of  rail- 
road companies  necessarily  used  in  operating  their  roads  in  this 
state,  applies  only  to  such  property  as  reasonably  satisfies  the  call 
of  the  statute  in  regard  to  actual  use  for  railway  purposes,  not  to 
property  held  in  contemplation  of  future  use. 

&  The  rule  that  the  limit  of  the  exemption  of  railway  property  from 
taxation  is  the  limit  of  its  right  to  take  property  for  railway  pur- 
poses by  the  exercise  of  the  right  of  eminent  domain  is  to  be  under- 
stood thus:  Under  a  statute  which  makes  use  for  railway  purposes 
a  condition  of  the  exemption,  the  limit  of  the  right  to  take  prop- 
erty in  invitum  bounds  the  extent  to  which  the  exemption  can  go, 
while  the  condition  as  to- present  use  determines  the  present  limit 
of  the  exemption. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  for  Douglas  county : 
A.  J.  Vinje,  Circuit  Judge.    Reversed. 
Action  to  avoid  a  tax  of  $1,231.08  levied  on  lands  of  the 
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plaintiff  by  the  proper  officers  of  the  city  of  Superior,  Wiscon- 
sin, in  the  year  1895.  The  tax  was  contested  under  sec.  1038, 
R.S.  1878,  exempting  from  general  taxation  the  property  of 
railway  companies  necessarily  used  in  operating  their  roads. 
In  1888  a  tract  of  land  300  feet  wide  and  about  5,500  feet 
long,  containing  38.568  acres,  lying  at  right  angles  with, 
and  extending  about  1,700  feet  into,  the  bay  of  Superior  and 
to  the  dock  line  thereof,  was  conveyed  to  the  president  of 
the  plaintiff  corporation  in  trust  for  its  use  solely  to  meet 
future  needs  for  railway  and  water  traffic.  In  1893  the  land 
was  conveyed  to  plaintiff  and  it  has  ever  since  owned  and 
held  the  same  exclusively  for  contemplated  use  for  terminal 
facilities  for  its  line  of  road.  It  has  no  other  terminal  facili- 
ties for  its  railway  system  at  the  head  of  the  lakes.  Such 
facilities  are  necessary  to  a  complete  railway  system  in  order 
to  enable  the  corporation  to  handle  business  at  its  western 
terminus.  Except  as  hereinafter  stated,  the  entire  tract  of 
land  mentioned,  at  the  time  the  tax  was  levied,  was  vacant 
and  unoccupied,  and  it  had  been  that  way  since  its  acquire- 
ment by  the  corporation,  though  all  the  time  held  in  good 
faith  for  terminal  facilities  for  plaintiff's  road.  Plaintiff  has 
all  the  time  contemplated  improving  and  using  the  land  as 
soon  as  its  financial  circumstances  would  reasonably  per- 
mit. The  use  of  the  land  in  1895,  when  the  tax  was  levied, 
was  necessary  for  the  most  convenient  and  profitable  opera- 
tion of  plaintiff's  railway  system  and  the  conduct  of  its  busi- 
ness, but  lack  of  funds  interfered  with  its  preparation  for 
such  use  and  has  operated  the  same  way  ever  since.  At  the 
time  of  the  trial,  which  was  three  years  subsequent  to  the 
levy  of  the  tax,  plaintiff  was  stilt  uncertain  as  to  when  it 
would  be  able  to  improve,  occupy,  and  use  the  land.  Since 
1893  a  small  strip  of  land  about  120  feet  wide  and  about 
1,500  feet  long,  containing  3.898  acres,  lying  in  the  south- 
west corner  of  the  larger  tract,  has  been  partially  occupied 
and  used,  there  being  three  railway  tracks  along  the  west- 
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erly  side  thereof  and  a  roundhouse  near  the  south  end.  Such 
small  parcel  of  land  is  of  ample  size  for  all  the  improve- 
ments located  thereon,  it  being  actually  occupied  for  only 
about  one  third  of  its  width  except  at  the  extreme  south 
end.  The  tax  in  controversy  was  levied  upon  that  portion 
of  the  land  wholly  unoccupied  down  to  the  time  of  the  trial. 
The  court  below,  on  the  foregoing  facts  and  others  showing 
that  the  contemplated  terminal  facilities  for  which  the  land 
was  acquired  were  a  necessary  adjunct  to  plaintiffs  railway 
system  in  order  to  enable  it  to  fully  perform  its  duties  as  a 
transportation  corporation  at  the  time  the  tax  was  levied, 
though  not  actually  so  used  because  of  the  financial  condi- 
tion of  plaintiff,  held  as  a  matter  of  law  that  the  land  was 
exempt  from  taxation  and  rendered  judgment  accordingly, 
from  which  this  appeal  was  taken. 

When  the  appeal  was  called  for  argument  in  this  court  a 
motion  was  made  to  dismiss,  based  on  an  affidavit  of  the 
county  clerk  and  one  by  an  employee  in  the  county  clerk's 
office  to  the  effect  that  there  were  no  proceedings  of  record  di- 
recting or  authorizing  the  appeal,  and  that  in  their  judgment 
no  action  in  that  regard  was  ever  taken  by  the  county  board; 
also  an  affidavit  by  one  of  the  attorneys  for  respondent,  to 
the  same  effect,  made  on  information  and  belief.  The  motion 
was  opposed  by  affidavits  of  seven  of  the  members  of  the 
county  board  to  the  effect  that  the  subject  of  taking  the  ap- 
peal was  discussed  by  the  members  of  the  board  in  session 
September  26, 1898;  that  it  was  determined  at  that  time 
that  such  appeal  should  be  taken,  subject,  however,  to  the 
wishes  of  the  officers  of  the  city  of  Superior,  where  the  land 
was  located,  and  that  the  matter  was  referred  to  the  finance 
committee  with  power  to  carry  out  the  views  of  the  board. 
There  was  an  affidavit  by  the  chairman  of  the  finance  com- 
mittee to  the  effect  that,  pursuant  to  the  action  of  the  county 
board  had  as  stated,  such  committee  consulted  with  the  offi- 
cers of  the  city  of  Superior  and  directed  Mr.  H.  H.  Grace  to 
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appeal  the  cause  to  this  court.  There  was  also  an  affidavit  by 
•  Mr.  Grace  and  one  by  Mr.  Sloan,  the  district  attorney  corrobo- 
rating the  affidavit  of  the  chairman  of  the  finance  commit- 
tee, and  to  the  effect  that  the  appeal  was  taken  pursuant  to 
the  committee's  direction.  There  was  also  an  affidavit  by 
the  city  attorney  of  the  city  of  Superior  to  a  similar  effect. 

For  the  appellant  there  was  a  brief  by  H.  R.  Grace  and 
Isaac  Ross,  and  oral  argument  by  Mr.  Grace  and  A.  C  Titus. 

For  the  respondent  there  was  a  brief  by  Cailm,  Butler  db 
Lyons,  and  oral  argument  by  Thos.  E.  Lyons.  To  the  point 
that  the  lands  in  question  were  exempt  from  taxation,  they 
cited  Stats.  1898,  sec.  1038,  subd.  14,  and  sees.  1211  and  1212; 
Milwaukee  &  St.  P.  R.  Co.  v.  Crawford  Co.  29  Wis.  116; 
Milwaukee  db  St.  P.  R.  Co.  v.  Milwaukee,  34  Wis.  271;  Ramr 
say  Co.  v.  G,  M.  dk  St.  P.  R.  Co.  33  Minn.  539;  Lewis,  Em- 
inent Domain,  §§  279,  393;  6  Am.  &  Eng.  Ency  of  Law, 
540,  54L;  In  re  Statin  R.  T.  Co.  103  N.  Y.  251;  Chicago,  St. 
P.,  M.  db  0.  R.  Co.  v.  Bayfield  Co.  87  Wis.  188;  Worcester 
v.  Western  R.  Corp.  4  Met.  564;  Matter  of  New  York  C  db 
H.  R.  R.  Co.  77  K  Y.  248;  Ford  v.  C.  db  N.  W.  R.  Co.  14 
Wis.  609;  Chicago,  M.  db  St.  P.  R.  Co.  v.  Crawford  Co.  48 
Wis.  666;  United  N.  J.  R.  db  G.  Co.  v.  Jersey  City,  55  K  J. 
Law,  129;  Trinity  Chwrch  v.  Boston,  118  Mass.  164;  North- 
ern P.  R.  Co.  v.  Garland,  5  Mont.  146;  Fisher  v.  Farmers9 
L.  db  T.  Co.  21  Wis.  73;  Plunkett  v.  M.,  S.  S.  M.  db  A.  R. 
Co.  79  Wis.  222;  Grosse  v.  C.  db  N  W.  R.  Co.  91  Wis.  482; 
Mills  db  LeCL.  Co.  v.  G,  St.  P.,  M.  db  0.  R.  Go.  94  Wis. 
336. 

Mabshall,  J.  The  fact  that  there  is  no  record  of  any  pro- 
ceedings of  the  county  board  of  the  appellant,  directing  the 
taking  of  this  appeal,  is  by  no  means  necessarily  fatal  to  it 
Proceedings  of  county  boards  in  such  matters  are  often  con- 
ducted in  an  informal  manner  and  the  records  thereof  loosely 
kept  or  not  kept  at  all.    It  is  not  a  subject  affected  by  any 
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law  making  a  record  the  only  evidence  of  it;  therefore  if 
the  board  acted  in  the  matter,  it  appearing  that  written  evi- 
dence thereof  was  not  preserved,  the  facts  in  that  regard 
may  be  established  by  parol.  Dillon,  Mun.  Corp.  §  300; 
Jones,  Ev.  §  203.  If  a  record  were  kept  it  would  be  the 
best  evidence  of  the  proceedings,  but  the  omission  by  the 
proper  officers  to  preserve  written  evidence  of  their  doings 
does  not  make  the  subsequent  proceedings,  taken  in  good 
faith  pursuant  thereto,,  invalid.  It  follows  that  the  proof 
presented  here  on  the  motion  to  dismiss  the  appeal,  showing 
that  the  connty  board  considered  the  subject  and  acted  in 
the  matter,  amply  establishes  that  it  was  determined  that 
an  appeal  should  be  taken  if  desired  by  the  officers  of  the 
city  of  Superior,  and  that  it  was  referred  to  the  finance 
committee  of  the  board  with  power  to  consult  with  the  city 
officers  and  to  further  act.  The  power  with  which  the  com- 
mittee were  clothed  was  purely  ministerial  and  executive, 
so  we  need  not  spend  time  to  vindicate  the  authority  of 
the  board  to  delegate  it  Municipal  boards  commonly  act 
through  committees  in  such  matters,  p,nd  without  judicial 
condemnation  that  we  are  aware  of.  The  committee,  under 
the  circumstances,  was  the  mere  instrument  of  the  board  to 
carry  out  or  execute  its  will,  not  to  pass  upon  and  determine 
a  matter  resting  in  its  discretion. 

Theae  can  be  no  controversy  as  to  the  authority  of  the 
committee  to  employ  Mr.  Grace  to  take  the  appeal,  when  it 
is  conceded  that  it  possessed  power  to  direct  the  appeal  to 
be  taken.  It  was  not  the  duty  of  the  district  attorney  to 
attend  to  the  litigation  in  this  court,  therefore,  as  a  matter 
of  course,  authority  to  direct  the  appeal  to  be  taken  carrie< 
with  it,  by  implication,  power  to  employ  the  usual  means  to 
that  end. 

The  result  of  what  has  been  said  is  that  the  motion  to 
dismiss  must  be  denied  with  motion  costs. 

The  question  f  of  consideration  on  the  appeal  may  be  stated 
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as  follows:  Is  land,  acquired  and  held  by  a  railway  corpora- 
tion in  good  faith  solely  for  railway  purposes,  and  necessary 
to  enable  it  to  perform  the  duties  incident  to  its  organiza- 
tion to  the  best  advantage,  and  which  it  intends  to  put  to 
actual  use  in  the  conduct  of  its  business  in  the  near  future, 
no  definite  time  being  fixed  therefor,  the  land  since  its 
acquirement  having  remained  wholly  unoccupied  largely 
because  of  want  of  financial  ability  of  the  corporation  to 
improve  the  same,  and  still  awaiting  use  on  that  account, 
exempt  from  taxation,  though  within  limits  that  the  com- 
pany might  presently  go  by  the  exercise  of  the  power  of 
eminent  domain  in  order  to  obtain  land  for  its  railway  pur- 
poses? Or,  to  state  the  proposition  more  concisely,  by.  leav- 
ing out  the  particular  circumstances  that  characterize  this 
case,  Does  the  exemption  from  taxation  of  lands  held  for 
railway  purposes,  under  the  statute  of  this  state,  follow,  in 
time,  actual  occupancy  and  use,  instead  of  the  right  to  take 
by  the  exercise  of  the  power  of  eminent  domain?  The 
learned  trial  court  held  to  the  latter  view,  supposing,  no 
doubt,  and  not  without  good  reason,  that  such  was  the  law 
as  determined  by  this  court. 

To  reach  a  correct  conclusion  at  this  time,  the  scope  of 
the  rule  that  the  right  of  exemption  from  taxation  follows  the 
right  to  take  by  condemnation  proceedings  and  that  the 
limit  of  the  one  is  the  limit  of  the  other,  the  reason  f $r  such 
rule,  the  history  of  the  subject  in  this  state  and  elsewhere 
from  whence  the  rule  was  taken  by  adoption,  must  all  be 
considered  in  connection  with  the  language  of  our  statute, 
which,  it  will  be  observed  when  we  come  to  that,  differs  ma- 
terially from  many  statutes  found  in  other  states. 

The  rule  under  discussion  was  at  the  outset  a  rule  of  con- 
struction, restricting  railway  tax  exemption  statutes,  and 
such  exemption  in  the  absence  of  any  statute  on  the  subject, 
within  some  reasonable  limits.  In  the  early  history  of  such 
legislation  the  public  demand  for  encouragement  for  railway 
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enterprises  led  to  the  passage  of  exemption  statutes  in  such 
general  language  as  to  be  open  to  harmful  construction. 
Many  laws  were  passed  exempting,  generally,  all  the  prop- 
erty of  railway  companies  from  taxation,  giving  such  com- 
panies ground  to  claim  such  exemption  without  reference  to 
th^  location  of  the  property  or  its  kind,  or  the  purposes  to 
which  it  was  devoted,  or  whether  used  at  all.  That  situa- 
tion was  rendered  peculiarly  dangerous  to  the  public  inter- 
ests, as  was  early  demonstrated,  because  the  exemption  was 
usually  embodied  in  the  corporate  charter,  and  after  the  ac- 
ceptance of  the  charter  was  free  from  legislative  interfer- 
ence under  the  constitutional  inhibition  against  impairing 
the  obligation  of  contracts.  Wilmington  RaAlroad  v.  Re%dy 
13  Wall.  264.  Hence  the  legislative  intent  by,  and  legiti- 
mate scope  of,  the  general  exemption  provisions,  became  of 
the  highest  importance. 

One  of  the  earliest  cases  where  the  subject  was  presented 
to  a  court  of  last  resort  for  determination  is  State  v.  Mans- 
fidd,  23  1ST.  J.  Law,  510,  decided  in  1852.  The  charter  of 
the  railway  company  considered,  after  providing  for  certain 
transit  duties  to  be  paid,  contained  this  language:  "  No  other 
tax  or  impost  shall  be  levied  or  assessed  upon  said  company." 
The  question  presented  was,  Does  such  language  include  all 
property  the  corporation  may  own,  without  reference  to  lo- 
cation or  use,  or  is  its  scope  confined  to  such  property  as  is 
necessary  for  the  company  to  acquire  and  hold  for  the  pur- 
poses for  which  it  was  incorporated  ?  Upon  due  considera- 
tion and  review  of  many  authorities  throwing  considerable 
light  on  the  question,  the  latter  view  was  adopted  by  the 
court,  and  the  general,  sweeping  exemption  from  taxation 
was,  by  construction,  confined  to  such  property  as  was  nec- 
essary to  the  exercise  by  the  company  of  its  franchise  as  a 
transportation  corporation.  In  State  v.  Newark,  26  N.  J. 
Law,  519,  the  question  was  again  presented  to  the  court,  and 
Ogden,  J.,  in  deciding  the  case,  referred  to  the  legislative 
Voul03— 6 
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policy,  in  the  infancy  of  railway  construction,  to  encourage 
capitalists  to  risk  their  fortunes  in  such  enterprises,  as  hav- 
ing led  to  the  enactment  of  the  unguarded,  general  exemp- 
tion from  taxation,  and  observed  that  the  legislature  must 
at  the  outset  have  intended  some  limit  to  such  exemption 
-and  that  the  right  should  not  extend  to  all  property  that  a 
railway  corporation  might  acquire  by  purchase  or  otherwise; 
that  it  should  stop  at  the  boundary  line  of  what  was  neces- 
sary to  maintain  the  works  of  the  corporation  and  furnish 
suitable  protection  for  goods  and  accommodation  for  travel- 
ers; in  short,  to  what  was  necessary  to  fulfill  the  company's 
duties  as  a  railway  corporation.  So  certain  property  af- 
fected by  the  decision,  which  was  vacant  and  not  used  at 
all  by  the  railway  corporation,  was  held  subject  to  taxation. 
It  will  be  seen  that  the  court,  up  to  this  time,  had  not 
reached  any  very  definite  test.  It  had  proceeded  cautiously 
in  an  endeavor  to  do  by  construction  what  the  legislature 
ought  to  have  done  in  the  first  instance,  and  at  the  same 
time  not  violate  the  constitutional  inhibition  upon  the  im- 
pairment of  contract  obligations.  The  subject  was  discussed 
in  State  v.  Newark,  25  N.  J.  Law,  315,  where  it  was  urged 
upon  the  court  that  the  fact  that  the  corporation  paid  a  tax 
on  its  capital  stock  required  a  more  liberal  construction  of 
the  exemption  statute  than  that  adopted  where  no  such  tax 
was  paid ;  and  the  court  held  that  such  circumstance  could 
not  vary  the  rule  of  construction  limiting  the  exemption  to 
property  acquired  and  used  for  railway  purposes;  that  the 
circumstance  of  convenience,  or  acquirement  of  property  in 
anticipation  of  the  exigencies  of  the  corporate  business  in 
the  future,  could  not  bring  the  property  within  the  exemp- 
tion so  long  as  the  fact  remained  that  it  was  not  presently 
occupied,  used,  and  necessary  for  corporate  purposes.  Later, 
in  State  v.  Hancock,  33  N.  J.  Law,  315,  the  court  laid  down 
the  rule  quite  distinctly  that  the  limit  of  exemption  from 
taxation  is  the  limit  of  the  right  tn  take  by  condemnation. 
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That  has  since  been  generally  followed  in  other  states  and 
may  be  said  to  be  established  as  the  general  rule.  Vermont 
C.  R.  Co.  v.  Burlington,  28  Vt.  193;  State  v.  B.  db  0.  R.  Co. 
48  Md.  49;  Ramsey  Co.  v.  C,  M.  db  St.  P.  R.  Co.  33  Minn. 
537;  Western  db  A.  R.  Co.  v.  State,  54  Ga.  428. 

There  are  eases  that  hold  otherwise,  where  the  language 
of  the  statute  clearly  indicates  that  a  license  tax  or  tax  on 
capital,  or  some  other  indirect  tax,  shall  take  the  place  of 
all  other  taxes  on  the  property  without  reference  to  kind  or 
use.  Such  was  the  case  in  Milwaukee  E.  R.  db  L.  Co.  v. 
Milwaukee,  95  Wis.  42,  where  the  law  was  given  the  widest 
scope  the  fair  meaning  of  the  words  would  indicate,  and 
made  to  cover  property  not  used,  because  the  words  "  used 
for  railway  purposes  "  were  omitted  from  the  act  under  con- 
sideration. See,  also,  Osborn  v.  Jf.  Y.  &  N.  H.  R.  Co.  40 
Conn.  491,  and  Brightmwn  v.  Kirner,  22  Wis.  54. 

The  discussion  of  the  question  of  the  exemption  of  rail- 
way property  from  taxation  commenced  in  Massachusetts 
much  earlier  than  in  New  Jersey,  but  under  somewhat  dif- 
ferent circumstances,  yet  the  result  reached  may  be  said  to 
have  furnished  the  light  which  led  to  the  establishment  of 
the  rule  of  construction  putting  a  reasonable  limit  upon  the 
early  unguarded  exemption  statutes.  It  being  settled  that 
railway  corporations  were  in  some  respects  public  and  their 
property  devoted  to  the  public  use,  so  that  constitutional 
power  existed  to  confer  upon  such  bodies  the  right  to  exer- 
cise the  sovereign  power  to  take  property  by  right  of  emi- 
nent domain,  the  question  arose  as  to  whether  railway  prop- 
erty was  so  far  devoted  to  the  public  use  as  to  be  exempt 
from  taxation  without  legislative  exemption.  That  came 
before  the  supreme  court  for  adjudication  in  Worcester  v. 
Western  R.  Corp.  4  Met.  564.  It  was  there  held  that  the 
taking  of  private  property  for  railway  purposes  in  mvitum 
was  consistent  only  with  the  theory  that  the  purpose  of  the 
taking  was  public;  that  though  the  corporation  was  allowed 
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to  derive  profit  from  the  use  of  the  property  taken,  such 
profit  was  only  a  mere  incident  to  the  main  use,  which  was 
public,  hence  that  the  rule  that  public  property  is  not  sub- 
ject to  taxation  applied  to  such  property  owned  by  railway 
corporations  as  they  were  entitled  to  acquire  by  right  of 
eminent  domain,  whether  acquired  that  way  or  by  purchase. 
Thus  the  rule  that  public  property  was  exempt  from  taxa- 
tion, in  Massachusetts,  stood  in  the  same  relation  to  the 
subject  of  such  exemption  when  the  title  to  such  property 
was  vested  in  a  railway  company,  as  the  general  legislative 
exemption  did  later  in  New  Jersey  and  other  states.  The 
subject  will  be  found  very  fully  discussed  in  a  recent  ca&e 
in  Massachusetts,  Boston  v.  B.  <b  A.  B.  Co.  170  Mass.  95. 
This  rule,  exempting  railway  property  from  taxation  upon 
the  mere  ground  of  its  public  character,  has  no  place  in  our 
system. 

It  will  be  seen  by  the  foregoing  that  the  reason  of  the  rule 
we  are  discussing,  as  viewed  at  the  time  of  its  establishment, 
was  that  the  exemption  from  taxation  grew  out  of  the  pub- 
lic character  of  the  use  to  which  the  property  was  devoted, 
and  that  the  purpose  of  the  rule  was  to  place  a  reasonable 
limit,  by  judicial  construction,  upon  general  exemption  stat- 
utes not  containing,  by  express  language,  any  limitation 
whatever.  The  idea  that  present  use  had  any  significance 
did  not  occur  in  the  judicial  discussions  except  as  evidence 
of  present  right  to  acquire  by  the  exercise  of  the  power  of 
eminent  domain.  In  a  later  class  of  cases,  which  arose  under 
statutes  worded  in  the  light  of  experience  under  the  earlier 
enactments,  so  as  to  restrain  exemptions  to  property  used 
for  the  purposes  of  the  corporation,  we  find  the  right  of  con- 
dem  nation  referred  to  only  as  a  limit  of  the  extent  of  the 
exemption  and  the  circumstance  of  use  referred  to  as  the 
test  of  time  of  the  exemption.  Such  is  United  N.  J.  R.& 
C.  Co.  v.  Jersey  City,  55  N.  J.  Law,  129,  where  it  was  held 
that  an  authorized  right  of  way,  used  throughout  its  whole 
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length  for  two  tracks,  though  wide  enough  for  additional 
tracks,  was  all  in  use  within  the  meaning  of  the  statute. 
Some  substantial  present  use  of  the  right  of  way  throughout 
its  entire  course  was  recognized  as  necessary  to  satisfy  the 
requirement  of  the  words,  "property  used  for  railway  pur- 
poses;" but  it  was  said,  in  effect,  that  tracks  throughout  the 
entire  length  of  the  authorized  way,  though  only  occupying 
a  part  of  it,  was  use  of  the  whole,  by  a  fair  construction  of 
the  statute.  That  is  reasonable,  and  doubtless  the  same  rule 
applies  to  depot  grounds,  railroad  and  terminal  yards.  Such 
construction  was  given  to  a  similar  statute  in  Michigan 
(Auditor  General  v.  F.  &  P.  M.  R.  Co.  114  Mich.  682);  and 
also  in  Minnesota  {Ramsey  Co.  v.  C,  M.  dk  St.  P.  R.  Co.  33 
Minn.  537).  In  the  latter  case  it  was  distinctly  held  that 
present  use  definitely  marks  the  limit  of  exemption. 
,  In  no  case  outside  this  state,  at  least  that  we  have  been 
able  to  find,  and  certainly  in  no  case  to  which  our  attention 
has  been  called  by  counsel,  where  the  statute  plainly  indi- 
cates present  occupancy  and  use  as  a  requisite  of  the  exemp- 
tion, has  it  been  held  that  the  language  in  that  regard  can 
be  extended  by  construction  to  include  lands  that  might  be 
presently  acqnired  in  invitum,  by  applying  the  rule  that  the" 
limit  of  the  right  of  exemption  and  that  of  the  right  to  con- 
demn are  identical.  It  is  quite  clear  that  the  rule  was  not 
considered  to  admit  of  any  such  use  when  the  subject  was 
first  presented  in  this  court,  as  what  follows  will  amply 
demonstrate. 

In  Milwaukee  A  St.  P.  R.  Co.  v.  Milwaukee,  34  Wis.  271, 
the  court  had  the  whole  subject  involved  on  this  appeal  be- 
fore it,  some  of  the  property  taxed  being  in  actual  use  by 
the  railway  company  and  some  not,  and  some  being  conceded 
to  be  within  the  limit  of  the  right  to  condemn,  and  some  the 
subject  of  contest  on  that  ground.  In  that  situation  it  will 
be  seen  the  court  was  called  upon  to  determine  the  scope  of 
our  statute,  both  as  regards  the  kind  of  property  exempt 
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from  taxation  and  the  time  when  the  exemption  right  will 
attach.  The  wording  of  the  statute  was  the  same  then  as 
now :  "  The  track,  right  of  way,  depot  grounds  and  buildings, 
machine  shops,  rolling  stock,  and  all  other  property  neces- 
sarily used  in  operating  any  railroad  in  this  state,"  shall  be 
exempt  from  taxation.  Lyon,  J.,  in  delivering  the  opinion, 
said:  "In  looking  through  the  adjudged  cases  on  this  sub- 
ject, we  find  the  rule  laid  down,  that  the  exemption  of  rail- 
road property  from  taxation  is  co-extensive  with  the  right 
of  the  railroad  company  to  take  land  for  its  use  by  condem- 
nation [citing  the  New  Jersey  case  above  referred  to,  where 
the  rule  was  first  definitely  announced  in  that  state].  This 
rule  seems  reasonable  and  just  and  it  may  furnish  a  more 
certain  test  by  which  to  determine,  in  any  given  case,  whether 
specific  railroad  property  is  or  is  not  exempt  from  taxation. 
For  these  reasons  we  are  strongly  inclined  to  adopt  it  as  the 
correct  rule."  The  court  then  proceeded  to  assign  reasons 
which  seemed  to  give  to  the  rule  the  elements  of  certainty 
desired  in  order  to  reach  a  correct  conclusion  in  the  case, 
and  then  to  apply  it  to  the  facts  in  determining  the  kind  of 
property  in  suit  that  the  exemption  from  taxation  covered. 
When  the  court  turned  to  the  question  of  time  when  right 
of  exemption  should  attach,  it  excluded  the  property  that 
was  not  in  actual  use  by  the  railroad  company  when  the 
taxes  were  levied.  There  were  some  lots  located  in  low, 
marshy  grounds,  held  by  the  railway  company  for  future  use 
and  wholly  unimproved,  as  to  which  the  court  said,  in  sub- 
stance,'such  lots  and  blocks,  though  acquired  for  depot 
grounds  and  yards,  located  in  the  marsh  and  never  reclaimed 
or  used  for  railroad  purposes,  were  properly  taxed;  the  stat- 
ute exempts  only  such  property  as  is  necessarily  used  in 
operating  the  railroad,  and  as  the  parcels  referred  to  are  not 
and  never  have  been  used,  they  were  subject  to  general 
taxation. 
In  Chicago,  St.  P.,  M.  &  0.  R.  Co.  v.  Bayfield  Co.  87  Wis. 
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188,  the  court  again  had  the  subject  up  for  consideration. 
There  was,  as  before,  property  subject  to  controversy  as  re- 
gards its  being  within  condemnation  rights  because  of  the 
use  to  which  it  was  devoted,  consisting  of  an  elevator  and 
some  ore  docks  admittedly  used  in  connection  with  the  rail- 
way operations  and  in  aid  of  its  business,  and  other  property 
not  subject  to  controversy  as  regards  being  within  con- 
demnation privileges,  but  not  used,  at  the  time  of  the  tax 
levy  or  theretofore  for  railway  purposes,  but  which,  since 
acquired  by  the  corporation,  had  remained  wholly  vacant 
and  unoccupied,  it  consisting  of  irregular  strips  or  parcels 
of  land  on  the  lake  shore  connected  with  the  company's  oc- 
cupied and  used  lands.  The  court  held  that  the  elevator 
and  ore  docks  vere  within  the  exemption  because  reason- 
ably necessary  to,  and  used  in  the  conduct  of,  the  corporate 
business,  and  that  the  outlying,  unused  parcels  of  land  were 
also  within  the  exemption  because  of  the  right  of  the  cor- 
poration to  take  such  lands  by  the  power  of  eminent  domain 
in  anticipation  of  use  therefor  in  the  immediate  future.  The 
labor  of  the  court  was  expended  chiefly  on  the  first  and 
more  important  branch  of  the  case, —  the  tax  on  the  eleva- 
tor and  ore  docks.  The  tax  on  the  unoccupied  parcels  of 
land  was  small  in  amount  and  the  question  presented  to  the 
court  as  to  that  was  disposed  of  without  observing  the  sig- 
nificance of  the  statutory  requisite  of  present  use  recognized 
and  strictly  applied  in  the  earlier  case. 

The  foregoing  leaves  no  room  for  doubt  respecting  the 
proper  construction  of  our  railroad  tax  exemption  statute. 
While  present  right  of  condemnation  limits  the  kind  of 
property  to  which  the  exemption  may  attach,  present  use 
for  railway  purposes  limits  the  time  when  the  exemption 
will  attach.  Any  other  construction  would  violate  the  let- 
_  ter  as  well  as  the  spirit  of  the  statute  and  our  system  of 
railway  legislation,  which  evidently  was  intended  to  require 
a  license  tax  in  lieu  of  general  taxes  for  property  actually 
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devoted  to  quasi-public  use  and  to  leave  all  other  property 
owned  by  the  railway  corporation  to  bear  its  ratable  share 
of  the  public  burdens.  The  mischief  that  would  result  from 
a  contrary  construction  is  well  illustrated  by  the  case  before 
us,  where  it  is  contended  for,  to  avoid  taxes  for  a  single 
year  of  over  $1,200  on  some  thirty-four  acres  of  very  valu- 
able land  in  the  large  and  rapidly  growing  city  of  Superior, 
the  boundaries  of  which  land  extend  over  three  fourths  of 
a  mile  beyond  any  of  "the  tracks  or  improvements  of  the 
corporation,  and  which  is  not  touched  by  any  land  used  by 
the  corporation  except  the  small  tract  of  about  three  acres 
located  at  one  corner,  which  small  tract  is  reached  by  re- 
spondent's cars  only  by  using  the  tracks  of  another  corpora- 
tion. Certainly,  till  property  so  circumstanced  contributes 
to  the  public  revenues  indirectly  by  some  actual  use  in  rail- 
way operations,  it  should  contribute  directly  under  the  sys- 
tem of  general  taxation. 

It  need  not  be  supposed  by  the  foregoing  that  it  is  neces- 
sary that  every  part  of  authorized  railroad  grounds  not  act- 
ually presently  occupied  for  railway  purposes  will  be  subject 
to  general  taxation.  Some  reasonable  extent  of  constructive 
occupation  necessarily  attaches  to  and  becomes  a  part  of 
actual  occupation.  The  contrary  would  be  quite  as  unrea- 
sonable as  to  entirely  disregard  the  requisite  of  present  occu- 
pation and  use.  The  statute  is  to  have  a  liberal  construction 
according  to  the  long-established  policy  of  the  state.  Burns 
v.  M.  &  M ;  R.  Co.  9  Wis.  450;  Ford  v.  C  &  N.  W.  R.  Co. 
14  Wis.  609;  Milwaukee j&  St.  P.  R.  Co  v.  Crawford  Co.  29 
Wis.  116;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Bayfidd  Co.  87 
Wis.  188.  But  grounds  for  terminal  facilities  over  a  mile 
long  and  wide  enough  for  upwards  of  twenty  tracks,  con- 
tiguous on  one  corner  to  a  tract  of  about  three  acres  actu- 
ally occupied  by  tracks  to  the  extent  of  about  one  acre,  can- 
not reasonably  be  considered  in  use  at  all  merely  because 
of  such  contiguity,  even  though  the  occupied  and  unoccu- 
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pied  parcels  of  land  were  acquired  as  a  whole  at  the  same 
time  for  railway  purposes. 

The  late  decision  of  this  court,  inconsistent  with  the  views 
here  expressed,  is  deemed  a  sufficient  justification  for  treat- 
ing the  subject  before  us  at  considerable  length.  If  the 
question  were  entirely  new  and  free  from  complications,  the 
plain  letter  of  the  statute  would  easily  solve  it,  for,  giving 
full  scope  to  the  doctrine  of  liberal  construction  in  favor  of 
the  exemption,  it  is  limited  by  the  inflexible  rule  that  words 
cannot,  by  judicial  construction,  be  read  into  or  out  of  a 
plain  statute.  It  is  a  maxim  for  safe  guidance  that,  in  de- 
claring the  law  where  language  is  plain,  "  it  is  the  duty  of 
courts  to  confine  themselves  to  the  words  of  the  legislature,- 
nothing  adding  thereto,  nothing  diminishing."  Everett  v. 
Wells,  2  Scott,  N.  E.  525.  In  Milwaukee  E  R.  <&  L.  Co.  v. 
Milwaukee,  95  Wis.  42,  where  a  tax  exemption  law  was  con- 
sidered, expressly  covering  "all  real  estate  owned  by  the 
corporation,"  and  it  was  insisted  that  the  legislative  intent 
was  only  to  exempt  property  used  for  railway  purposes,  this 
court  said  that,  to  decide  that  way  would,  in  effect,  read  the 
words  expressing  the  idea  into  the  statute,  in  defiance  of 
plain  rules  of  statutory  construction.  Here  the  matter  is 
reversed,  for  the  words  "  used  for  railway  purposes  "  are  in 
the  statute.  In  order  to  sustain  the  judgment  appealed 
from  we  would  have  to  read  plain  words  out  of  the  statute, 
expressing  a  contrary  view. 

The  learned  trial  court  made  no  mistake  in  finding  the 
facts.  He  decided  that  when  the  taxes  in  controversy  were 
levied,  the  land  affected  was  wholly  unoccupied;  but  suppos- 
ing, very  properly"  from  what  was  said  in  Chicago,  St.  P., 
M.  &  O.  R.  Co.  v.  Bayfield  Co.,  supt*a,  that  the  circumstance 
of  the  land  being  owned  and  heM  in  good  faith  for  future 
use  by  the  railway  company,  and  that  it  might  otherwise, 
in  irwitum,  have  been  acquired  for  such  purposes  at  the  time 
the  tax  was  levied,  made  it  exempt  from  taxation,  decided 
accordingly. 
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The  judgment  appealed  from  must  be  reversed,  and  the 
caused  remanded  with  directions  to  enter  judgment  dismiss- 
ing the  complaint  with  costs  to  be  taxed  in  favor  of  defend- 
ant. 

By  the  Court. —  So  ordered. 


liSS  4J»I       Bates  and  another,  Appellants,  vs.  The  City  of  Beloit, 

Respondent. 

April  8— April  26, 1899. 

Public  park:  Dedication  in  pais:  Acceptance:  Evidence:  Curative  stat- 
utes. 

t  In  1888,  lands,  then  in  the  possession  of  the  person  by  whom  they 
were  afterwards  entered,  were  by  him  platted  before  they  were 
thrown  open  to  entry.  This  plat  was  never  recorded  but  was  pub- 
lished by  exposure  in  the  most  publio  places.  After  entry  a  new 
plat,  substantially  like  the  first,  was  made,  acknowledged,  and 
recorded.  In  both  plats  there  was  an  uninolosed  space  over  which 
streets  were  not  continued,  the  ends  of  the  streets  debouching 
thereon  not  being  closed  by  lines.  On  the  earlier  plat  the  space 
was  designated  as  "  Mechanics'  Green  "  and  on  the  later  plat  it  was 
unmarked  by  any  designation.  The  owner  made  numerous  con- 
veyances according  to  the  earlier  plat,  and  frequently  therein  re- 
ferred to  the  space  designated  "Mechanics'  Green,"  and  some 
parcels  conveyed  were  described  as  bounded  thereon.  During  the 
owner's  life  time,  he  participated  in  a  Fourth  of  July  celebration 
held  thereon,  whioh  was  preceded  by  clearing  off  the  brush  on  the 
vacant  space  by  the  public.  He  died  in  1842.  Thereafter,  almost 
every  year,  some  act  of  improvement,  including  fencing  in  I860,  was 
performed  by  the  community,  through  public  subscription,  or  by 
the  municipal  authorities.  These  premises  were  never  assessed  for 
taxation.  Nearly  fifty  years  after  the  recording  of  the  later  plat, 
plaintiffs,  grantees  of  the  heirs  of  the  original  owner,  attempted  to 
gain  possession  of,  and  built  a  fence  around,  the  vacant  grounds, 
which  was  immediately  torn  down  by  the  city  officers;  and  there- 
upon this  action  of  ejectment  was  brought.  Held,  that  the  evi- 
dence showed  a  deliberate  appropriation  of  the  tract  in  question 
by  the  owner,  for  public  uses,  by  acts  and  conduct  indicating  such 
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intent,  followed  by  public  user  and  acceptance;  and  that  said  tract 
had  thereby  been  dedicated  for  use  as  a  public  park,  defendant 
holding  it  in  trust  for  such  use. 
2.  A  plat  of  lands,  whether  or  not  effective  as  a  conveyance,  is  admis- 
sible in  evidence,  by  its  record,  under  sec.  22166,  Stats.  189a 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  John  R  Bennett,  Circuit  Judge.    Affirmed. 

In  1837  one  Horace  White  came  from  New  Hampshire  to 
what  is  now  Beloit,  Wisconsin,  for  the  purpose  of  establish- 
ing a  town  there.  He  acquired  a  possession,  with  an  indefi- 
nite possessory  right,  of  certain  lands  from  a  squatter,  while 
R.  P.  Crane  and  Otis  P.  Bicknell  made  claim  to  certain  ad- 
joining lands.  He  caused  to  be  prepared  a  town  plat  in 
1838,  which  was  never  recorded,  but  which  was  lithographed, 
and  published  by  exposure  in  the  most  public  places  in  the 
settlement  of  Beloit,  and  known  as  the  "Kelsou  plat ; "  and  ac- 
cording to  it  numerous  conveyances  of  lots  were  made.  No 
conveyances  are  shown  to  have  been  executed  by  White 
until  after  he  entered  the  lands.  In  1840,  the  lands  being 
thrown  open  to  entry,  White,  Bicknell,  and  Craile  entered 
the  respective  portions  which  they  had  previously  claimed,  — 
the  entry  by  White  being  made  April  13, 1840, — and  caused 
to  be  made  a  plat  by  one  Hopkins,  county  surveyor,  which 
in  the  main  corresponded  with  the  Kelsou  plat,  although 
there  were  some  slight  differences.  In  the  southeasterly 
portion  of  the  platted  grounds,  within  the  tract  entered  by 
Horace  White,  was  a  space,  less  than  a  block  in  width,  but 
more  than  a  block  in  length,  over  which  streets  were  not 
continued,  and  which  was  not  inclosed  by  any  lines;  the 
ends  of  the  streets  debouching  thereon  not  being  closed  by 
lines.  On  the  Kelsou  plat  this  had  been  designated  as  "Me- 
chanics' Green,"  while  a  parcel  of  ground  a  few  hundred 
feet  northwest  thereof,  and  considerably  larger  in  extent, 
had  been  designated  as  "Public  Square."  On  the  face  of 
the  Hopkins  plat  this  was  left  unmarked  by  any  designation, 
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but,  in  the  surveyor's  certificate  attached  to  and  recorded  with 
the  Hopkins  plat, "  Public  Square  "  and  "  Mechanics'  Green  " 
are  together  described,  and  the  description  of  the  latter  cor- 
responds with  the  location  of  this  unmarked  parcel.  The 
tract  has  at  all  times  since  the  making  of  the  Kelson  plat 
been  called  "  Mechanics'  Green,"  and  was  frequently  referred 
to  by  White  in  conveyances,  and  some  parcels  conveyed  by 
him  described  as  bounding  thereon.  The  Hopkins  plat  had 
.attached  to  it  a  due  certificate  by  the  surveyor,  a  certificate 
by  the  owners  that  they  had  caused  the  same  to  be  surveyed 
and  platted,  and  a  certificate  by  a  justice  of  the  peace  that 
the  foregoing  papers,  described  in  the  owner's  certificate 
as  "the  foregoing  survey,  plat,  and  description,"  were  on 
August  6, 1840,  acknowledged  to  be  their  voluntary  act,  for 
the  uses  and  purposes  therein  mentioned,  by  Horace  White, 
It.  P.  Crane,  and  Otis  P.  Bicknell.  Following  this  plat,  con- 
veyances continued  by  Hcjrace  White  up  to  the  time  of  his 
death  on  December  23, 1843,  such  conveyances  referring  to 
the  recorded  plat  of  Beloit,  and  several  of  them  referring  to 
Mechanics"  Green  as  a  boundary. 

It  is  abundantly  shown  by  evidence  that  from  a  date  prior 
to  1840  this  tract  has  had  the  uniform  and  public  reputation 
of  being  a  public  park.  Its  use  as  such  was,  of  course,  some- 
what indefinite  in  the  earlier  years,  when  vacant  grounds 
were  abundant;  but  at  least  two  significant  acts  during 
Horace  White's  life  are  shown:  One,  the  use  thereof  in 
July,  1843,  as  a  place  to  hold  a  Fourth  of  July  celebration, 
which  wad  preceded  by  the  clearing  off  of  the  brush  from 
the  ground  by  the  public.  Horace  White  himself  partici- 
pated as  a  speaker  at  that  celebration.  Another  significant 
act  was  the  use  of  Mechanics'  Green  as  a  place  of  meeting 
for  the  commissioners  of  highways  in  December,  1843.  Con- 
tinuously since,  and  by  unambiguous  acts,  the  tract  has  been 
treated  as  public;  and  almost  continuously  from  the  time 
of  clearing  off  the  brush  in  1843,  onward,  some  acts  of  im- 
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provement,  in  the  way  of  clearing  up,  grading,  planting 
trees,  and  later  cutting  of  grass,  building  of  band  stand, 
placing  of  seats,  sodding,  and  in  1866  fencing,  have  been 
performed  by  the  community  and  by  the  municipal  author- 
ities, during  all  of  which  time  the  proof  of  general  reputation 
as  a  public  park  donated  by  Horace  White  is  ample. 

At  the  death  of  Horace  White,  in  1843,  some  of  his  chil- 
dren were  minors.  Their  age  is  not  shown,  but,  of  necessity, 
they  must  all  have  attained  their  majority  as  early  as  1864, 
and  probably  some  years  before.  Many  parcels  of  land  are 
shown  to  have  been  purchased  from  Dr.  White  in  his  life- 
tilhe,  and  from  his  heirs  after  his  death,  upon  the  belief 
that  this  tract  was  public  ground.  In  1866,  at  the  combined 
expense  of  public  subscription  and  an  appropriation  from 
the  city  treasury,  the  principal  portion  of  the  ground  was 
inclosed  with  a  substantial  fence,  and  remained  so  inclosed 
until  1881,  at  which  time  a  general  movement  for  the  re- 
moval of  fences,  private  and  public,  took  place,  when  that 
fence  was  removed,  but  with  no  color  of  abandonment.  In 
1888  a  conveyance  was  made  by  certain  of  the  heirs  of 
Horace  White  by  a  quitclaim  of  a  portion  of  this  tract,  and 
the  purchaser  attempted  to  gain  possession  thereof  by  fenc- 
ing it;  but  the  fence  was  immediately  removed  by  city  offi- 
cers, apparently  within  an  hour  or  two  of  its  erection. 
About  1855  the  widow  of  Dr.  White  and  the  guardian  of 
his  children  caused  to  be  made  and  recorded  a  plat  subdi- 
viding this  tract  into  blocks  and  lots,  under  authority  of 
ch.  225,  P.  &  L.  Laws  of  1855.  Several  mesne  conveyances 
seem  to  have  got  the  record  title  to  these  lots  into  Clara  W. 
Sims,  a  daughter  of  Horace  White,  prior  to  December  21, 
1894^  on  which  date  she  made  a  deed  to  the  plaintiffs. 

The  action  is  in  ejectment,  alleging  possession  by  the  de- 
fendant, the  city  of  Beloit  The  occupation  of  these  grounds 
by  the  public,  and  the  reputation  that  they  were  a  public 
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park,  are  shown  to  be  so  notorious  that  all  of  the  heirs  of 
Horace  White,  as  also  plaintiffs,  must  have  had  full  notice 
thereof.    The  suit  was  commenced  April  25, 1895. 

For  the  appellants  there  was  a  brief  by  L.  F  Patten,  at- 
torney, and  Sutherland  &  Nolan,  of  counsel,  and  oral  argu- 
ment by  G.  G.  Sutherland.  They  contended,  inter  aim,  that 
there  could  be  no  dedication  for  public  purposes  by  any  per- 
son except  by  the  owner  and  hence  no  dedication  before 
entry  from  the  government.  Bushneil  v.  Scott,  21  Wis.  457; 
Lawe  v.  Kaukauna,  70  Wis.  30G;  Lee  v.  Lake,  14  Mich.  12; 
Dillingham  v.  Fisher,  5  Wis.  475;  Gentleman  v.  Soule,  32  111. 
271,  83  Am.  Dec.  264;  Gridley  v.  Hopkins,  84  111.  528;  Hard- 
ing  v.  Hale,  83  111.  506;  Boerner  v.  McKiUip,  52  Kan.  508; 
Porter  v.  Stone,  51  Iowa,  373;  Eureka  v.  Fay,  107  Cal.  166; 
Hannibal  v.  Draper's  Heirs,  36  Mo.  332;  Kansas  City  M.  Co. 
v.  Riley,  133  Mo.  574;  Nelson  v.  Madison,  3  Biss.  244;  Wat- 
kins  v.  Peek,  13  N.  H.  377.  The  words  "  Mechanics'  Green" 
were  not  in  themselves  a  dedication,  nor  is  a  mere  blank. 
New  York  v.  Stuyvesanfs  Heirs,  17  N.  Y.  34;  Scott  v.  Des 
Moines,  64  Iowa,  438;  Pella  v.  Scholte,  24  Iowa,  283;  9  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  62,  note;  Stale  v.  Woodward, 
23  Vt.  92;  Att'y  Gen.  v.  Whitney,  137  Mass.  450;  Daniels  v. 
Wilson,  27  Wis.  492.  An  intention  to  dedicate  is  essential; 
without  it  no  user  will  amount  to  dedication.  Buchanan  v. 
Curtis,  25  Wis.  99;  Bushndl  v.  Scott,  21  Wis.  451;  Macty  v. 
Taylor,  19  111.  634;  Barteau  v.  West,  23  Wis.  416;  Gardiner 
v.  Tisdale,  2  Wis.  153;  Ayers  v.  Reidel,  84  Wis.  276;  Schmitz 
v.  Germantown,  31  III.  App.  284;  Warren  v.  Brown,  31  Neb.  8; 
GrandviUe  v.  Jenisen,  84  Mich.  54;  Curtis  v.  Keesler,  14  Barb. 
511.  Death  of  the  owner  is  a  revocation  of  a  proffered  dedi- 
cation, and  acceptance  after  death  gives  the  corporation  no 
title.  People  v.  Kellogg,  67  Hun,  546;  Bridges  v.  Wyckoff, 
67  K  T.  132;  Wallace  v.  Townsend,  43  Ohio  St.  537;  Clen- 
denin  v.  Maryland  C.  Co.  86  Md.  80. 
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For  the  respondent  there  was  a  brief  by  J.  C.  Rood  and 
Jackson  <&  Jackson,  and  oral  argument  by  Mr.  Rood  and 
Mr.  A.  A.  Jackson. 

Dodge,  J.  In  the  view  we  have  taken  of  one  of  the  ques- 
tions presented,  it  will  be  unnecessary  to  decide  several 
other  interesting  ones  discussed  by  the  briefs.  It  is  con- 
tended by  the  defendant  that  although  the  Hopkins  plat  was 
decided  to  be  invalidly  executed,  in  Gardiner  v.  Tisdale,  2 
Wis.  153,  because  the  certificate  of  acknowledgment  was  an- 
nexed thereto,  instead  of  being  indorsed  thereon,  that  hold- 
ing has  been  overruled  in  subsequent  decisions  of  this  court. 
Weisbrod  v.  G.  cfe  XT.  W.  R.  Go.  18  Wis.  35;  Davis  v.  Fulton, 
52  Wis.  657;  and  State  v.  Schwin,  65  Wis.  207.  Further,  that 
in  any  event  the  curative  acts  now  embodied  in  sec.  2216J, 
Stats.  1898,  have  given  it  full  validity  and  efficacy  as  a  stat- 
utory dedication.  Williams  v.  Milwaukee  L  K  Asso.  79  Wis. 
524.  The  defendant  also  contends,  and  the  court  below  has 
decided,  that  there  has  been  adverse,  exclusive,  and  continu- 
ous possession,  under  claim  of  at  least  possessory  title,  for  not 
only  more  than  ten  years,  but  for  more  than  twenty  years, 
and  that  the  Hopkins  plat,  even  if  not  valid  as  a  statutory 
dedication,  is  a  color  of  title,  so  that  plaintiffs'  action  is 
barred  both  by  the  ten-year  and  the  twenty-year  statutes  of 
limitation,  which  contention  receives  much  support  from  the 
very  comprehensive  opinion  of  Judge  Jenkins  in  La  Crosse 
v.  Cameron,  46  XI.  S.  App..  722. 

The  findings,  however,  disclose  that  in  1838  Horace  White 
caused  to  be  made  and  published  the  Kelsou  plat,  and  after 
his  entry  of  the  land,  April  13, 1840,  made  conveyances  with 
reference  thereto,  with  the  intent  to  dedicate  the  tract  marked 
"  Mechanics'  Green  "  as  a  public  park,  and  that,  with  like 
intent,  he  made,  executed,  and  recorded  the  Hopkins  plat, 
July  29, 1840  (which,  whether  or  not  rendered  effective  as 
a  conveyance,  is  made  admissible  in  evidence  by  its  record, 
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by  sec.  2216S,  Stats.  1898),  and  immediately  followed  it 
with  a  large  number  of  conveyances  referring  to  that  plat, 
and  some  of  them  referring  specifically  to  Mechanics' Green, 
and  bounding  upon  it;  that  immediately  after  the  making 
of  the  Hopkins  plat  the  public  entered  into  possession  of 
Mechanics9  Green,  and  occupied  and  used  the  same  as  a  pub- 
lic park,  and  that  officers  and  residents  of  the  town  and  of 
the  village  of  Beloit  accepted  the  dedication  of  said  lands  as 
a  public  park,  and  that  the  same  have  been  publicly,  openly, 
and  notoriously  occupied,  possessed,  and  used  for  such  pur- 
poses ever  since  1840;  that  Horace  White  and  his  heirs  knew 
of  such  occupation  and  use,  and  never  objected  thereto;  and 
that  said  premises  have  never  been  assessed  for  taxation. 
These  findings  are  abundantly  supported  by  the  evidence. 
The  designation  of  the  space  as  "  Mechanics'  Green,"  the 
laying  out  of  certain  lots  in  block  54  which  would  be  wholly 
inaccessible  unless  Mechanics'  Green  were  public,  accom- 
panied by  the  notorious  reputation  of  a  dedication,  are  suffi- 
cient of  themselves  to  support  the  finding  of  animus  dedicandi 
in  publishing  the  Kelsou  plat  a,nd  selling  lots  according  to 
it, —  which  finding,  by  the  way,  is  not  excepted  to.  When 
this  evidence  is  supplemented,  however,  by  the  subsequent 
acts  of  Dr.  White,  namely,  repeating  his  plat  in  1840  with 
the  same  features  indicating  a  purpose  to  dedicate,  and  with- 
out saying  or  doing  anything  to  repudiate  the  general  un- 
derstanding and  repute  of  such  purpose,  of  which  he  must 
have  had  knowledge,  and  permitting,  without  protest,  as- 
sumption of  control  by  the  public,  and  expenditure  of  labor 
and  expense  by  the  community  in  fitting  the  ground  for 
public  use,  no  reasonable  doubt  remains  that  he  intended  to 
dedicate  at  the  time  of  making  the  Kelsou  plat,  and  at  the 
time  of  making  conveyance  under  it.  Nor,  in  the  light  of 
those  acts,  can  there  be  any  doubt  that  such  intention  con- 
tinued, and  was  again  declared  by  the  attempt  to  legally 
record  the  Hopkins  plat  in  1840.    No  less  abundant  and 
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convincing  is  the  evidence  of  acceptance.  The  grounds 
were  used  from  the  earliest  times  by  the  public,  which  in 
those  days  of  abundant  uninclosed  premises  might  not  alone 
be  conclusive,  but  tnat  use  was  accompanied  by  a  general 
understanding  and  reputation  that  this  particular  space  had 
been  donated  for  park  purposes.  In  1843  the  community 
cleared  off  the  ground,  and  held  a  Fourth  of  July  celebra- 
tion there,  and  in  the  same  year  used  it  as  a  place  of  meet- 
ing for  highway  commissioners.  It  is  difficult  to  conceive 
any  more  cogent  acts  possible  to  a  community  before  the 
organization  of  any  municipal  government.  Such  acts  have 
been  followed  by  continued  user  by  the  public  ever  since, 
and  by  expenditure  of  money  by  the  public  authorities  in 
improving  the  premises  for  such  use,  in  inclosing  the  same, 
and  resisting  invasion  thereof. 

To  the  facts  thus  found  to  exist,  the  rules  of  law  applica- 
ble are  elementary.  The  deliberate  appropriation  by  the 
owner  of  land  for  any  general  and  public  uses,  by  some  act 
or  conduct  which  evinces  such  intent,  constitutes  a  dedica- 
tion in  pais , —  absolute  when  followed  by  user  or  acceptance. 
Gardiner  v.  Tisdale,  2  Wis.  153, 187;  Weisbrod  v.  C.  &  N. 
W.  R.  Co.  21  Wis.  602,  609;  BarOett  v.  Beardmore,  77  Wis. 
356,  364;  Cincinnati  v.  White's  Lessee,  6  Pet.  431;  Abbott  v. 
Cottage  City,  143  Mass.  521;  Attorney  General  v.  Abbott,  154 
Mass.  323,  328;  2  Dillon,  Mun.  Corp.  (4th  ed.),  §  630  et  seq.; 
Elliott,  Roads  &  S.  90  et  seq.  Such  appropriation,  user,  and 
acceptance  are  all  shown  in  this  case,  and  we  have  no  hesita- 
tion in  holding  that  the  tract  in  question  has  been  dedicated 
for  use  as  a  public  park,  and  that  defendant  lawfully  holds 
it  in  trust  for  such  use,  as  the  circuit  court  (Jecided. 

By  the  Court. — Judgment  affirmed. 
Voi*  103—7 
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iioB   «|        Oakley  and  others,  Appellants,  vs.  Davidson  and  others, 
lio6  aw  Respondents. 

April  8— April  25, 1899. 

Appeal  from  county  court:  Allowance  by  circuit  court  after  time:  Suffi- 
ciency of  petition:  Counter  affidavits:  Laches:  Discretion, 

L  Proponents  of  a  will,  which  was  refused  probate,  immediately  in- 
structed their  attorneys  to  prosecute  an  appeal  Within  the  time 
allowed  for  an  appeal  by  sec.  4031,  R  S.  1878,  such  attorneys  filed 
notice  of  appeal  and  an  undertaking,  duly  signed,  and  procured  an 
order  requiring  notice  thereof  to  be  served  within  a  given  time, 
and  supposed  such  service  had  been  made,  but  were  mistaken. 
After  the  expiration  of  the  statutory  time  to  appeal,  proponents 
retained  other  attorneys  and  informed  them  an  appeal  had  been 
taken,  but  an  investigation  disclosed  the  foregoing  facts,  and  appli- 
cation under  sea  4035,  R.  S.  1878,  was  then  made,  on  due  petition 
to  the  circuit  court,  that  leave  to  appeal  be  granted.  The  petition 
contained  the  usual  affidavit  of  merits,  and  among  others  the  fore- 
going facts.  Held,  that  the  failure  to  take  the  appeal  within  the 
time  prescribed  by  statute  was  sufficiently  excused. 

2.  Where  the  petition  for  leave  to  appeal  states  a  prima  fade  case,  the 
court  should  grant  it,  without  considering  counter  affidavits  as  to 
the  justness  of  the  claim;  but  it  must  appear  that  the  applicant  is 
not  guilty  of  laches. 

8.  Such  application  is  addressed  to  the  discretion  of  the  trial  court,  and 
unless  there  has  been  an  abuse  of  discretion,  to  the  extent  that  it 
has  worked  manifest  injustice,  the  ruling  of  that  court  should  be 
sustained. 

Appeal  from  an  order  of  the  circuit  court  for  Rock  county : 
John  R.  Bennett,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

B.  F.  Dunwiddie,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Fethers,  Jeffri* 
<&  Mouaty  and  oral  argument  by  M.  0.  Mouat. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order  of  the 
circuit  court  entered  June  25, 1898,  allowing  Margaret  David- 
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son,  Margaret  K.  Davidson,  and  Lewis  Green  to  appeal  from 
the  judgment  of  the  county  court  made  December  21, 1897, 
refusing  to  admit  to  probate  an  alleged  will  of  John  Crichton, 
bearing  date  December  28, 1886,  and  who  died  September  9, 

1897,  in  and  by  which  he  bequeathed  to  his  son  Thomas,  to 
his  daughter  Annie  Oakley ',  and  to  his  daughter  Margaret 
Moriarity  one  dollar  each,  and  gave,  bequeathed,  and  devised 
the  rest  and  residue  of  his  estate,  both  real  and  personal,  to 
his  sister  Margaret  Davidson,  to  his  niece  Margaret  K.  David- 
son, and  to  his  nephew  Lewis  Green,  to  be  divided  between 
them  share  and  share  alike;  and  wherein  he  declared  that 
he  had  deliberately,  and  after  full  consideration,  limited  his 
wife  and  children,  for  the  reason  that  his  wife  had  left  him 
without  cause,  as  the  record  in  her  action  for  divorce  would 
show.  Crichton  v.  Crichton,  73  Wis.  59.  Such  order  was 
based  upon  the  petition  of  Margaret  Davidson,  Margaret  K. 
Davidson,  and  Lewis  Green,  mentioned,  and  verified  May  27, 

1898,  stating,  in  effect,  the  facts  mentioned,  and  also  that, 
immediately  after  the  refusal  to  so  admit  the  will  to  probate, 
the  petitioners  directed  their  attorneys  to  take  an  appeal 
therefrom;  that  such  attorneys  prepared  papers  for  taking 
the  same,  which  were  duly  signed;  that  the  petitioners  did 
not  known  that  the  appeal  had  to  be  taken  within  sixty  days 
until  February  19, 1898,  when  they  retained  their  present 
attorneys  to  prosecute  the  appeal,  and  told  them  that  the 
appeal  had  been  taken;  that  upon  investigation  their  pres- 
ent attorneys  found  that  notice  of  appeal  and  undertaking 
had  been  filed  January  8, 1898,  and  an  order  entered  requir- 
ing notice  thereof  to  be  served  within  ten  days;  that  their 
former  attorneys  supposed  the  same  had  been  served,  but  as 
a  matter  of  fact  were  mistaken;  that  a  new  notice  and  un- 
dertaking were  prepared,  but  the  attorneys  were  unable  to 
file  the  same  in  time;  that  by  reason  of  the  doubt  about  its 
being  effectual  such  application  was  made.  The  petition 
contained  the  usual  affidavits  of  merits,  and  that  the  attor- 
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neys  for  the  appellants  herein  were  still  the  attorneys  for 
the  adverse  parties. 

In  addition  to  such  verified  petition,  said  order  was  based 
upon  affidavits  of  Margaret  Davidson  and  Margaret  K.  Dav- 
idson, filed  in  the  case,  and  the  testimony  of  Charles  L. 
Fifield,  taken  in  open  court,  and  upon  all  the  papers  made 
and  filed  therein,  and  the  affidavits  of  Annie  Oakley  y  W.  A, 
Jackson,  and  John  Anderson,  and  the  testimony  of  John  W. 
Sale,  county  judge,  and  George  S.  Sale,  taken  in  open  court. 
It  appeared  from  the  affidavits  and  testimony  in  opposition 
to  such  application  that  during  January,  February,  and  the 
early  part  of  March,  1898,  the  parties  made  efforts  to  settle 
the  controversy  without  further  litigation;  that,  as  a  result 
of  such  negotiations,  a  written  instrument  was  drawn  up, 
and  signed  by  Margaret  Davidson  and  Margaret  K.  David- 
son,  as  parties  of  the  first  part,  and  Annie  Oakley,  Margaret 
Moriarity,  and  Thomas  Orichton,  as  parties  of  the  second 
part,  March  15,  1898,  whereby  the  parties  of  the  second 
part  agreed  to  pay  to  the  parties  of  the  first  part  $500,  to 
be  in  full  of  all  claim  and  demand  in  and  to  the  estate  under 
and  by  virtue  of  the  will,  but  that  there  is  no  claim  that 
anything  was  in  fact  paid;  that  Green  was  not  a  party  to 
such  agreement  to  settle,  and  never  signed  such  paper;  that 
six  days  after  it  was  so  signed  by  the  other  parties,  Margaret 
Davidson  and  Margaret  K.  Davidson  gave  notice  to  the 
parties  of  the  second  part  thereto  that  they  thereby  re- 
scinded and  declared  such  agreement  void  and  of  no  effect, 
and  thatsuch  rescission  was  made  on  account  of  fraud,  false 
representations,  and  duress  in  procuring  their  signatures. 

The  statute  provides  that,  "  If  any  person  aggrieved  by 
any  act  of  the  county  court  .  .  .  shall,  from  any  cause 
without  fault  on  his  part,  have  omitted  to  take  his  appeal 
according  to  law,  the  circuit  court  of  the  same  county  may,  if 
it  shall  appear  that  justice  requires  a  revision  of  the  case,  on 
the  petition  of  the  party  aggrieved,  and  upon  such  terms  and 
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within  such  time  as  it  shall  deem  reasonable,  allow  an  appeal 
to  be  taken  and  prosecuted  in  like  manner  and  with  the  same 
effect  as  though  done  seasonably."  R.  S.  1878,  sec.  4035.  The 
same  section  expressly  allows  the  party  aggrieved  by  the  al- 
lowance or  disallowance  of  such  appeal  to  appeal  to  this  court. 
Counsel  for  the  appellants  contend  that,  before  the  trial  court 
could  exercise  its  discretion  in  allowing  such  appeal,  it  should 
have  been  made  to  appear  that  the  omission  to  take  such 
appeal  within  the  sixty  days  prescribed  by  statute  (sec.  4031) 
was  without  fault  of  the  applicants,  nor  then  unless  it  was 
further  made  to  appear  that  justice  required  a  revision  of 
the  case.  We  are  clearly  of  the  opinion  that  within  the 
repeated  decisions  of  this  court  the  failure  to  take  the  appeal 
within  the  time  prescribed  by  statute  was  sufficiently  ex- 
cused. Hanson  v.  MicheUon,  19  Wis.  498 ;  Whereatt  v.  Ellis, 
TO  Wis.  207;  Smith  v.  Orover,  74  Wis.  171;  BeU  v.  Schuette, 
95  Wis.  441.  The  only  remaining  question  is  whether  it 
sufficiently  appeared  from  the  showing  made  that  justice 
required  a  revision  of  the  case.  In  construing  the  statute 
quoted,  it  was  held  by  this  court,  more  than  thirty  years 
ago,  that,  "  where  the  petition  for  leave  to  appeal  states  a 
prima  facie  case,  the  court  should  grant  it  without  consider- 
ing counter  affidavits  as  to  the  justice  of  the  claim."  Oroner 
v.  Ilield,  22  Wis.  200.  The  statute  quoted  has  uniformly 
received  a  liberal  construction  by  this  court.  Marx  v.  Roxo- 
lands,  59  Wis.  110;  Jamison  v.  Snyder,  79  Wis.  286;  Shuman 
v.  Surd,  79  Wis.  654.  Thus  it  has  been  held  that  an  order 
allowing  such  appeal  will  be  presumed  to  have  been  based 
on  good  and  sufficient  grounds,  in  the  absence  of  a  bill  of 
exceptions  showing  the  contrary.  Marsh  v.  Briesen,  84  Wis. 
618.  The  Michigan  statute  differs  slightly  from  ours,  but 
the  decisions  in  that  state  seem  to "  be  in  harmony  with  a 
liberal  rule  of  construction.  Merriman  v.  Peck,  96  Mich. 
603;  Jerome  v.  Donovan  (Mich.),  75  K  W.  Rep.  143.  In  this 
last  case  it  was  held  that  a  mere  affidavit  of  merits  is  an  in- 
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sufficient  showing  that  "  justice  requires  a  revision  of  the 
case."  Of  course,  the  applicant  must  not  be  guilty  of  laches. 
Chase  v.  Bates,  81  Me.  182.  But  the  application  is  addressed 
to  the  discretion  of  the  trial  court,  and,  unless  there  has  been 
an  abuse  of  such  discretion  to  an  extent  that  has  worked 
manifest  injustice,  the  ruling  of  that  court  should  be  sus- 
tained. Goodwin  v.  Prime,  92  Me.  35tf.  In  a  somewhat 
recent  Massachusetts  case,  under  a  similar  statute,  it  is  held 
that  the  trial  court,  on  such  application,  "  is  bound  to  inquire 
whether,  upon  the  facts  proved,  substantial  justice  requires 
a  revision  of  the  decree  of  the  probate  court."  But  the 
court  adds,  "  We  do  not  mean  to  imply  tHat  it  is  the  duty  of 
the  presiding  justice  to  try  the  case  fully  upon  its  merits." 
Capen  v.  Skinner,  139  Mass.  190,  192.  Certainly,  it  would 
be  difficult  to  determine  what  justice  requires  upon  con- 
flicting affidavits.  It  is  not  an  appropriate  way  of  ascertain- 
ing justice.  That  is  sufficiently  indicated  in  Groner  v.  Hield, 
supra:  We  cannot  say  that  there  was  an  abuse  of  discretion 
in  this  case. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Baines,  Respondent,  vs.  City  op  Janesville  and  another, 

Appellants. 

April  8— April  £5, 1899. 

Appealable  order. 

An  order  entered  in  accordance  with  the  directions  and  mandate  of 
the  appellate  court  becomes,  in  effect*  the  order  of  such  court  and 
is  not  appealable. 

Appeal  from  an  order  of  the  circuit  court  for  Rock  county : 
John  E.  Bennett,  Circuit  Judge.    Appeal  dismissed. 
The  facts  are  stated  in  the  opinion. 
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For  the  appellants  there  were  briefs  by  Fish,  Gary,  Upham 
<&  Black  and  Roger  &  Ruger,  attorneys  for  the  Chicago  tfe 
Northwestern  Railway  Company,  and  F.  C.  Burpee,  city  at- 
torney, and  oral  argument  by  Wm.  Ruger,  Sr. 

For  the  respondent  there  was  a  brief  by  Sutherland  & 
Nolan  and  B.  F.  Durvwiddie,  and  oral  argument  by  T.  S. 
Nolan  and  Mr.  Dunwiddie. 

Winslow;  J.  This  is  an  action  in  equity  by  a  property 
owner  on  Wall  street,  in  the  city  of  Janesville,  to  prevent 
the  vacation  of  a  part  of  the  street  and  the  obstruction 
thereof  by  railway  sheds.  An  application  for  a  preliminary 
injunctional  order  based  upon  the  complaint  was  denied  by 
the  circuit  court,  and  upon  appeal  to  this  court  the  order 
denying  the  injunction  was  reversed,  and  the  action  re- 
manded with  directions  "  to  grant  the  injunction,  and  for 
further  proceedings  according  to  law."  100  Wis.  369.  -  The 
cause  being  remitted  to  the  trial  court,  the  plaintiff  moved 
upon  the  record  and  mandate  of  this  court  for  an  injunction 
in  accordance  with  such  mandate.  Upon  the  hearing  of 
this  motion,  the  defendants  appeared,  and  upon  a  joint  an- 
swer and  certain  affidavits  opposed  the  motion;  but  the 
court  made  an  order  enjoining  the  obstruction  of  the  street, 
and  the'defendants  now  appeal  from  such  order  as  well  as 
from  a  part  of  a  previous  order  refusing  to  stay  proceedings 
in  the  action. 

Upon  this  showing  of  facts,  it  is  plain  that  this  appeal 
must  be  dismissed.  The  circuit  court  had  no  option  to  delay 
or  refuse  to  grant  the  injunctional  order.  Its  duty  was  to 
obey  the  mandate  of  this  court.  Such  order,  when  entered 
in  accordance  with  the  directions  of.this  court,  became,  in 
effect,  the  order  of  this  court,  and,  upon  well-settled  princi- 
ples, not  appealable.  Patten  P.  Co.  v.  Qreen  Bay  &  M.  C 
Co.  93  Wis.  283;  Fan  v.  C,  M.  &  St.  P.  R.  Co.  101  Wis.  166. 

By  the  Court. —  Appeal  dismissed. 
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Pflegeb,  Appellant,  vs.  Groth  and  another,  Respondents. 

April  8— April  £5, 1899. 
Cemeteries:  Nuisance:  Amendment  and  repeal  of  statutes. 

1.  A  complaint  alleging,  in  substance,  that  defendants,  owners  of  land 

within  the  corporate  limits  of  a  duly  incorporated  city,  part  of 
which  had  been  duly  laid  out  and  platted  as  a  cemetery  before 
they  acquired  title,  had  laid  out,  platted,  and  mapped  the  balance 
of  the  land  as  cemetery  grounds  and  threatened  to  use  the  same 
for  burial  purposes,  and  had  recorded  such  plat;  that  the  newly 
platted  premises  were  within  200  rods  of  many  lots  of  the  platted 
portion  of  such  city  on  which  dwelling  houses  were  located,  and 
only  separated  by  a  highway  from  plaintiff's  homestead  on  which 
he  resided  with  his  family;  and  that  the  defendants'  action  was 
without  the  consent  of  the  municipal  authorities, — and  praying 
that  the  proposed  addition  to  the  cemetery  be  declared  a  nuisance 
and  abated,  states  every  fact  essential  to  a  cause  of  action  in  plaint- 
iff's favor,  under  sec.  1454  Stats.  189a 

2.  Where  in  laying  out,  platting,  and  opening  an  addition  to  a  ceme- 

tery the  municipal  authorities  and  law  are  entirely  disregarded, 
mere  non-action  by  the  municipality  is  not  acquiescence  in  such 
acts  nor  evidence  of  the  consent  of  the  municipality  required  by 
sec.  1454,  Stats.  189a 

a  Sec.  2,  ch.  815,  Laws  of  1887,  as  amended  by  ch.  51,  Laws  of  1893, 
does  not  remove  the  restrictions  to  the  enlargement  of  cemeteries 
in  cities  and  villages  imposed  by  sec.  1454  R-  S.  1878,  but  provides 
how  land  may  be  acquired  for  such  enlargement,  when  permission 
shall  have  been  obtained  from  the  municipal  authorities  under 
said  sec.  1454 

4.  While  the  fact  that  the  conduct  complained  of,  consisting  of  a  pri- 
vate grievance  of  plaintiff,  might  not  be  sufficient,  on  demurrer,  to 
sustain  an  action  for  equitable  relief,  yet  when  the  whole  subject 
is  regulated  by  statute,  which  gives  the  right  to  proceed  in  equity, 
a  demurrer  on  that  ground  should  be  overruled. 

Appeal  from  an  order  of  the  circuit  court  for  Ozaukee 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  complaint,  by  appropriate  allegations,  sets  forth  the 
existence  of  the  following  facts  as  ground  for  equitable  re- 
lief: June*  17,  1889,  defendants  and  one  Dobberpuhl,  then 
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the  owners  of  a  tract  of  land  particularly  described,  located 
within  the  corporate  limits  of  the  duly  incorporated  city  of 
Cedarburg,  this  state,  part  of  which  premises  was  a  duly  laid 
out  and  platted  cemetery  for  the  burial  of  the  dead,  estab- 
lished as  such  by  defendants'  grantor  prior  to  April  30, 1887,. 
laid  out,  platted,  and  mapped  the  balance  of  the  land  as  cem- 
etery grounds  for  burial  purposes,  and  duly  recorded  the 
map  so  as  to  establish  the  cemetery  according  to  law  with- 
out the  consent  of  the  municipal  authorities  of  said  city. 
The  newly  platted  premises  were  at  the  outset,  ever  since 
have  been,  and  are  now  within  200  rods  of  many  lots  with 
dwelling  houses  located  thereon  situated  in  the  platted  por- 
tion of  the  said  city  of  Cedarburg,  and  the  same  is  separated 
only  by  a  highway  from  a  forty-acre  tract  of  land,  owned 
by  plaintiff  for  upward  of  ten  years  and  occupied  by  him 
and  his  family  as  a  homestead.  The  value  of  plaintiff's  land 
has  been  greatly  diminished  by  the  newly  established  ceme- 
tery, which  damage  will  be  increased  and  be  rendered  per- 
manent if  the  design  of  defendants  shall  be  fully  carried  out. 
Dobberpuhi,  before  the  commencement  of  the  action,  con- 
veyed all  his  interest  in  the  premises  to  defendants  and  they 
are  now  the  sole  owners  thereof.  No  part  of  the  newly 
platted  land  has  yet  been  used  for  burial  purposes.  It  has 
been,  up  to  this  time,  used  for  agricultural  purposes,  but  de- 
fendants are  about  to  inclose,  improve,  and  devote  the  same 
to  the  platted  design  and  will  do  so  unless  prevented  by  the 
court,  disregarding  the  rights  and  protests  of  plaintiff  and 
many  other  persons  similarly  situated,  to  the  irreparable  loss 
of  plaintiff  in  the  inevitable  permanent  impairment  of  the 
use  and  value  of  his  land.  The  platting  and  establishment 
of  the  new  cemetery  grounds,  and  the  threatened  use  of  the 
same  for  burial  purposes,  constitute  a  nuisance  and  a  griev- 
ance specially  injurious  to  plaintiff.  The  prayer  for  relief 
is,  in  effect,  that  the  cemetery  established  by  defendants  and 
Dobberpuhi  be  declared  a  nuisance  and  be  abated,  and  the 
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platting  thereof  vacated.  Defendants  demurred  to  the  com- 
plaint upon  the  ground  of  insufficiency  and  the  demurrer 
was  sustained. 

James  F.  Trottman,  for  the  appellant 

27.  B.  Schwm,  for  the  respondents. 

Makshall,  J.  Sec.  1454,  Stats.  1898,  prohibits  the  estab- 
lishment of  any  cemetery  for  burial  purposes  within  the 
platted  portion  of  any  city  or  village  in  this  state  so  as  to 
approach  nearer  than  one  mile  to  any  lot  or  block  in  the 
plat  upon  which  there  may  be  a  building;  also  prohibits 
the  laying  out  or  establishment  of  any  such  cemetery  out- 
side the  platted  portion  of  any  city  or  village,  within  200 
rods  of  an  inhabited  dwelling  standing  on  any  lot  or  block 
in  such  city  or  village,  without  first  obtaining  the  consent 
of  the  municipal  authorities  thereof,  and  declares  that  any 
violation  of  the  statute  shall  be  deemed  a  nuisance  and  sub- 
ject to  abatement  at  the  suit  of  any  person  aggrieved. 

The  complaint  states  every  fact  essential  to  a  cause  of  ac- 
tion in  plaintiffs  favor  under  the  statute.  It  alleges  the 
laying  out  of  a  cemetery  for  burial  purposes  within  prohib- 
ited territory  and  without  the  consent  of  the  authorities  of 
the  municipality;  that  plaintiff  is  a  party  aggrieved;  and  it 
states  the  facts  constituting  such  grievance. 

It  is  urged  in  support  of  the  demurrer  that  cemeteries  are 
not  nuisances  per  se.  That  may  be  admitted.  They  are 
necessary  and  rightly  regarded  as  sacred  places.  They  ought 
not  to  be  considered  injurious  to  people  of  average  sensibili- 
ties and  intellect  from  the  mere  fact  that  they  are  the  rest- 
ing places  of  the  dead.  With  the  customarily  laid  out  walks 
and  drives,  the  mounds,  the  flowers  and  shrubs,  the  monu- 
ments and  inscriptions,  and  many  other  incidents  that  may 
be  mentioned  characterizing  a  modern  cemetery,  they  are 
in  many  respects  places  of  beauty  as  well  as  of  inevitable 
decay.    Nevertheless  public  welfare  requires  reasonable  reg- 
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ulations  in  regard  to  tbeir  location  and  management.  All 
mere  sentimental  considerations  and  individual  interests 
bearing  unjustly  upon  the  interests  of  others  ought  to  give 
way  to  the  necessities  of  the  case,  and  the  police  power  of 
the  state  is  ample  to  secure  that  result.  The  prevention  of 
the  location  of  cemeteries  in  the  thickly  populated  portions 
of  the  country,  or  where  such  condition  is  probable,  or  near 
dwelling  houses  actually  existing,  has  generally  been  con- 
sidered a  proper  exercise  of  police  power  when  regulations  in 
that  regard  have  been  challenged  on  constitutional  grounds. 
Philadelphia  v.  Westminster  C  Co.  162  Pa.  St.  105;  Crowell 
v.  Londonderry ',  63  N.  H.  42;  Craig  v.  First  Preslyterian 
Churchy  88  Pa.  St.  42 ;  Charleston  v.  Wentworth  St.  Baptist 
Church,  4  Strob.  306;  Woodlwwn  Cemetery  v.  Everett,  118 
Mass.  354;  Humphrey  v.  Front  St.  M.  F  Church,  109  N.  C. 
132;  5  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  792,  and  notes. 

It  is  further  urged  in  support  of  the  order  appealed  from 
that  the  complaint  shows  acquiescence  in  the  acts  complained 
of  for  some  eight  years  and  that  such  acquiescence  should 
be  held  sufficient  evidence  of  the  consent  of  the  municipality 
required  by  the  statute.  Porch  v.  St.  Bridgets  Congregation, 
81  Wis.  599,  is  cited  to  that  point.  It  was  there  held  in  regard 
to  a  consent  given  by  a  city  council,  evidenced  by  a  motion, 
duly  entered  as  carried,  upon  the  minutes,  instead  of  by  an 
ordinance,  that  it  satisfied  the  statute,  as  no  particular  form 
was  required  in  such  matters.  That  has  no  application  what- 
ever to  a  case  like  this  where  the  municipal  authorities  and 
the  law  were  disregarded  entirely. 

It  is  further  suggested  that  the  law  of  1893  [ch.  51],  now 
embraced  in  sec.  1454a,  Stats.  1898,  providing  a  method  for 
taking  land  in  invitum  for  the  enlargement  of  cemeteries, 
but  limiting  the  right  in  that  regard,  except  in  cities  and 
villages,  to  lands  that  do  not  approach  nearer  than  twenty 
rods  to  a  residence  owned  by  the  occupant  thereof,  without 
his  consent,  amends  sec.  1454  by  removing  all  restrictions 
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to  the  enlargement  of  cemeteries  in  cities  and  villages.  The 
act  of  1893  amends  sec.  2,  ch.  315,  Laws  of  1887,  and  relates 
solely  to  the  subject  of  taking  lands  for  cemetery  purposes 
by  right  of  eminent  domain.  It  does  not  deal  with  or  affect 
in  any  way  the  law  regulating  the  location  of  cemeteries  or 
their  enlargement.  It  provides  how  land  may  be  acquired 
for  such  enlargement  when  permission  shall  have  been  ob- 
tained to  make  it  under  sec.  1454. 

The  further  point  is  made  that  the  only  injury  complained 
of,  constituting  plaintiff's  private  grievance,  is  diminution  in 
the  value  of  his  land,  and  that  such  an  injury  is  not  of  itself 
sufficient  to  sustain  an  action  for  equitable  relief.  The  con- 
clusive answer  to  that  is,  the  statute  gives  the  right  to  pro- 
ceed in  equity  to  restrain  the  conduct  complained  of  as 
regards  a  person  circumstanced  as  plaintiff  is.  The  whole 
subject  is  regulated  by  the  statute,  the  validity  of  which  is 
not  and  cannot  successfully  be  questioned. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 


In  re  Derse's  Will. 
April  8 — April  £5, 1899. 


103  106 

«104  804  Wills:  Undue  influence:  Evidence:  Powers:  Costs:  Stipulations. 

1.  On  application  to  admit  to  probate  a  will,  it  appeared,  among  other 
things,  that  deceased  had  no  property  or  property  rights  except  a 
life  estate  under  her  husband's  will,  with  power  in  trust  te  devise  the 
remainder;  that  she  was  seventy-three  years  old,  and  had  suffered 
two  strokes  of  paralysis,  the  last  about  two  years  before  her  death; 
that  she  required  constant  care  and  attention,  and  her  habits  had 
changed,  becoming  careless  and  slovenly;  that  her  mind  had  be- 
come weakened  and  enfeebled,  and  she  was  unable  to  talk  con- 
nectedly and  was  given  to  intoxication;  that  about  six  months 
before  her  death  application  was  made  to  place  her  under  guardian- 
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ship,  which  was  denied,  the  three  devisees  under  the  will  opposing 
the  proceedings.  The  will  named  three  of  twelve  children  as  dev- 
isees and  was  made  after  the  refusal  of  the  court  to  appoint  a 
guardian.  None  of  the  children,  except  one  devisee  with  whom 
she  lived,  knew  of  its  execution,  although  some  of  them  lived  in 
,  close  proximity  to  his  residence.  Held,  that  findings  that  the  mind 
of  deceased  was  weakened,  and  that  she  was  induced  to  execute  the 
will  by  undue  and  improper  influences,  were  sustained  by  the  proof. 

2.  Although  the  parties  have  stipulated  that  the  costs  and  disburse- 
ments of  both  parties  be  paid  out  of  the  estate  attempted  to  be  de- 
vised, where  it  appears  that  the  dominion  of  the  deceased  over  it 
had  ceased  at  her  death  and  lapsed  by  her  failure  to  execute  the 
power,  the  court  is  without  power  to  enter  judgment  as  stipulated. 

&  Whether  in  the  absence  of  an  express  stipulation  there  is  any  statu* 
tory  authority  for  the  supreme  court  to  direct  payment  of  the  at- 
torneys' fees  and  expenses  of  both  parties  generally  out  of  the 
estate  in  litigation,  qucere. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Diok,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
refusing  to  admit  the  will  of  Catherine  Derse  to  probate. 
The  will  was  admitted  to  probate  by  the  county  court  upon 
the  testimony  of  the  subscribing  witnesses.  The  proponent, 
Thomas  Steele,  was  named  as  executor  in  the  will.  The  de- 
ceased had  twelve  children.  Nine  of  them  appear  as  con- 
testants. On  the  trial  two  of  the  devisees,  James  H.  and 
Eobert  M.  Derse,  opposed  the  allowance  of  the  will.  In  the 
county  court  the  contestants  filed  objections  to  the  probate 
of  the  will,  based  on  the  grounds,  among  others,  that  the 
testatrix  had  not  sufficient  mental  capacity  to  make  a  will, 
and  that  the  execution  of  the  alleged  will  was  procured  by 
undue  influence.  Beyond  the  filing  of  the  objections,  no 
contest  was  made  in  county  court.  An  appeal  was  duly 
taken,  and  a  trial  was  had  in  the  circuit  court,  .before  the 
judge,  without  a  jury.  In  the  will  proposed,  all  of  the  prop- 
erty of  the  deceased,  except  household  furniture  and  per- 
sonal trinkets,  was  devised  to  her  three  sons,  James  II., 
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Robert  M.,  and  Eugene  L.  Derse,  share  and  share  alike, 
charged  with  the  payment  of  $5  to  each  of  the  other  chil- 
dren within  one  year  of  death.  The  household  furniture 
was  bequeathed  to  Eugene.  The  court  found,  in  effect,  that 
the  mind  of  the  testatrix  had  become  weakened  and  im- 
paired by  disease  and  the  excessive  use  of  intoxicating  liq- 
uors, and  that  the  will  in  question  was  obtained  by  undue 
influence,  used  and  exerted  upon  her  by  her  son  Eugene. 
The  proponent,  Thomas  Steele,  appeals  from  the  judgment 
denying  the  probate  of  said  will. 

H.  K.  Butterfidd,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  liycm  cfe  Merton, 
and  oral  argument  by  K  Merton. 

Bakdeen,  J.  Nearly  all  the  errors  assigned  relate  to  ques- 
tions of  fact.  They  challenge  the  sufficiency  of  the  evidence 
to  support  the  finding  that  the  mind  of  the  deceased  had 
been  weakened  and  enfeebled,  and  that  she  was  induced  to 
execute  the  will  by  undue  and  improper  influence.  The  do- 
ceased  had  no  property  or  property  rights,  except  such  as 
she  took  under  the  will  of  her  husband.  In  an  action  de- 
cided herewith  {post,  p.  113)  brought  to  construe  her  hus- 
band's will,  it  was  held  that  she  only  had  a  life  estate  in  the 
property,  with  the  power  to  devise  the  same.  This  power 
was  limited  to  a  devise  to  members  of  the  testator's  family. 
It  was  in  the  attempted  execution  of  this  "power  that  the  will 
in  suit  was  made.  The  deceased,  Mrs.  Derse,  was  seventy- 
three  years  of  age.  The  will  was  made  but  a  few  months 
prior  to  her  death.  Some  six  or  seven  years  prior  to  that 
'  event  she  suffered  a  stroke  of  paralysis.  About  two  years 
prior  to  her  death,  she  suffered  a  second  stroke,  which  in- 
creased her  helplessness.  She  required  constant  care  and 
attention.  Her  mind  became  weakened  and  enfeebled.  Her 
memory  was  also  weak.  Her  habits  changed.  Before  her 
sickness  she  was  neat  and  tidy;  afterwards  she  was  careless 
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and  slovenly.  During  the  last  three  years  of  her  life  she 
had  to  be  washed  and  dressed.  She  was  unable  to  talk>  con- 
nectedly, and  at  times  would  cry  without  any  apparent  cause* 
At  times  she  would  appear  sensible,  and  at  others  incoherent. 
During  her  sickness  it  was  thought  necessary  to  furnish  her 
with  liquor.  She  had  a  bottle  in  her  bedroom,  and  at  times 
became  intoxicated.  Several  doctors  who  examined  her  tes- 
tified that  her  mental  and  physical  condition  was  weak,  and 
that  she  could  be  easily  influenced.  This  is  confirmed  by 
the  testimony  of  several  of  her  friends  and  neighbors.  She 
died  in  May,  1897.  In  December  previous,  her  condition  had  . 
become  such  that,  in  the  opinion  of  several  of  her  children, 
a  guardian  of  her  estate  was  necessary.  Proceedings  to  that 
end  were  instituted,  but  upon  the  hearing  the  court  denied 
the  application.  The  devisees  under  the  will  opposed  the 
proceeding.  Seven  of  her  twelve  children  were  sworn  at 
the  hearing.  Two  took  no  part.  She  was  then  living  with 
her  son  Eugene.  Upon  his  return  from  the  hearing,  he 
awoke  his  mother  at  2  o'clock  in  the  night  to  tell  her  of  the 
result.  In  November  prior  to  her  death  he  obtained  from 
her  a  deed  of  sixty-five  acres  of  the  land  left  under  her  hus- 
band's wilL  The  expressed  consideration  was  $1,500.  The 
court  found  the  property  worth  $3,000.  In  February  fol- 
lowing he  obtained  from  her  a  contract  to  pay  him  $1  per 
day  for  her  support.  Both  deed  and  contract  were  obtained 
without  the  knowledge  of  the  other  children,  except  the  son 
George.  In  November,  1896,  the  deceased  executed  a  will 
in  which  she  disposed  of  all  her  property  to  her  children, 
share  and  share  alike.  The  will  in  question  was  made  shortly 
after  the  termination  of  the  guardianship  proceedings.  None 
of  the  children,  except  Eugene,  knew  that  the  second  will 
was  to  be  executed,  although  some  of  them  lived  in  close 
proximity  to  his  residence.  These  are  the  main  facts.  There 
are  a  multitude  of  facts  and  circumstances  submitted,  bear- 
ing upon  the  mental  and  physical  condition  of  the  deceased,. 
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showing  the  intent  and  design  of  Eugene,  and  the  opportu- 
nity he  had  to  carry  out  his  purpose.  It  is  not  to  be  under- 
stood that  the  testimony  was  all  one  way.  It  was  in  some 
dispute;  but  the  trial  court  saw  the  witnesses,  and  became 
possessed  of  many  aids  to  a  right  determination  that  we  do 
not  possess.  On  the  whole  case,  we  approve  of  his  conclu- 
sions. They  are  in  entire  harmony  with  the  equity  of  the 
case.  The  relations  between  Eugene  and  his  mother  were 
those  of  trust  and  confidence.  He  evidently  had  the  dis- 
position and  the  opportunity  to  do  exactly  what  was  done. 
Unless  the  evidence  is  clear  to  support  it,  he  ought  not  to 
be  allowed  to  profit  by  his  position,  the  conclusion  of  the 
trial  court  is  so  manifestly  just  and  proper,  under  the  proof, 
that  we  cannot  disturb  it. 

The  law  on  this  subject  has  been  recently  discussed  in 
Disch  v.  Timm,  101  Wis.  179,  and  need  not  be  further  dwelt 
upon. 

The  finding  to  the  effect  that  it  was  agreed  between  Cath- 
erine and  her  husband  that  the  former  was  to  dispose  of  the 
property  left  to  her  among  the  children  in  equal  shares  is 
of  no  great  importance,  in  view  of  the  conclusion  we  have 
arrived  at.  The  fact  that  the  will  in  suit  was  obtained  by 
undue  influence  renders  a  decision  upon  the  other  points  of 
little  consequence  in  this  case.  The  ruling  of  the  court  on  the 
rejection  of  evidence  is  not  deemed  of  sufficient  importance 
to  require  discussion. 

The  parties  to  this  proceeding  have  filed  a  stipulation  to 
the  effect  that,  in  the  event  of  an  affirmance  of  the  judgment 
of  the  court  below,  the  judgment  of  this  court  shall  provide 
that  the  costs  and  disbursements  of  both  parties  shall  be  paid 
out  of  the  estate  attempted  to  be  devised  by  the  will  under 
consideration.  We  are  quite  clear  that  we  have  no  power 
to  enter  such  a  judgment.  We  are  not  dealing  with  that 
estate.  Mrs.  Derse's  dominion  over  it  ceased  at  her  death. 
By  her  failure  to  execute  the  power  of  devise,  her  estate 
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lapsed.  We  have  no  power  to  reach  over  into  the  estate  of 
her  husband,  and  grasp  a  portion  of  it  to  pay  the  cost  of  this 
litigation,  however  much  the  attorneys  in  the  case  may  de- 
sire it.  This  stipulation  was  undoubtedly  based  upon  a  prac- 
tice that  has  grown  up  of  allowing  the  costs  and  attorney 
fees  on  both  sides,  in  cases  of  this  kind,  out  of  the  estate  of 
deceased.  This  court  may  be,  in  a  measure,  responsible  for 
this  practice.  When  it  is  considered  that  costs  are  a  creature 
of  statute,  that  no  costs  can  be  allowed  except  such  as  the 
statutes  directly  authorize,  and  that  it  is  only  the  duty  of 
the  court  to  apply  the  statutes  to  cases,  the  infirmity  of  this 
practice  will  appear  when  the  statutes  on  the  subject  are 
closely  examined.  We  suggest  the  question  as  worthy  of 
consideration  of  whether,  in  absence  of  an  express  stipula- 
tion, there  is  any  statutory  authority  for  this  court  to  direct 
payment  of  the  attorney  fees  and  expenses  of  both  parties 
generally  out  of  the  estate  in  litigation. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. • 


Debsb  and  others,  Respondents,  vs.  Derse,  Appellant. 
April  8— April  £6, 1899. 
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t  A  will  devised  all  of  the  testator's  estate  to  his  wife,  "to  have  and 
to  hold  for  her  personal  use  and  benefit  for  and  during  her  natural 
life,"  and  also  gave  her  full  and  sole  control  thereof,  if  she  sur- 
vived, with  the  right  to  devise  and  bequeath  it  to  the  several  mem- 
bers of  his  family  in  shares  as  she  saw  fit,  to  all  intents  and  pur- 
poses as  he  could  have  done.  In  the  probate  proceedings  thereon 
the  estate  was;  by  the  judgment  of  the  county  court,  assigned  to 
the  widow  to  have  and  to  hold  to  her,  her  heirs  and  assigns  accord- 
ing to  the  will.  The  widow  died  intestate  and,  shortly  before  her 
death,  deeded  a  part  of  the  testator's  lands  to  one  son,  the  defend* 
Vol.  103—8 
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ant  In  an  action  for  a  construction  of  the  will,  held,  that  the  tes- 
tator intended  to  confer  a  life  estate  on  the  widow,  accompanied 
by  a  power  in  trust  to  apportion  the  estate  by  her  will  among  his 
children,  and  that,  in  default  of  the  execution  of  the  power,  it  was 
the  duty  of  the  circuit  court,  under  sea  2127,  Stats.  1898,  to  pro- 
ceed to  make  the  apportionment  for  the  benefit,  equally,  of  all  per- 
sons designated  as  objects  of  the  trust 
2.  Where  all  the  parties  to  such  a  suit  have  filed  a  stipulation  that  the 
taxable  costs  on  appeal  of  both  appellant  and  respondents  be  paid 
out  of  the  estate,  it  will  be  so  ordered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county :  James  J.  Dick,  Circuit  Judge.    Affirmed. 

One  Anthony  Derse,  on  July  23, 1895,  died  testate,  leav- 
ing real  estate,  consisting  of  145$  acres  of  land  in  Dodge 
county.  The  material  part  of  the  will  is  as  follows:  "First. 
After  the  payment  of  all  my  just  debts  and  funeral  ex- 
penses, I  give,  devise,  and  bequeath  to  my  beloved  wife, 
Catherine  Derse,  all  the  rest  and  residue  and  remainder  of 
my  estates,  both  real  and  personal,  and  to  have  and  to  hold 
the  same  for  her  own  personal  use  and  benefit,  for  and  dur- 
ing her  natural  life,  to  all  intents  and  purposes  as  if  she  had 
been  the  original  owner.  Second.  I  give  unto  my  wife, 
Catherine  Derse,  the  full  and  sole  control  of  all  my  estates, 
both  real  and  personal  (if  she  should  survive  me),  the  right 
to  devise  and  bequeath  to  the  several  members  of  my  fam- 
ily in  shares  as  she  may  see  fit,  at  the  time  of  making  her 
last  will  and  testament,  to  all  intents  and  purposes  as  I  could 
have  done." 

In  the  probate  proceedings  upon  that  will  the  county 
court,  by  order  of  July  21, 1896,  ordered  and  adjudged  "  that 
all  of  the  above-described  real  estate  be,  and  the  same  is 
hereby,  assigned  and  set  over  to  the  said  Catherine  Derse, 
widow  of  the  said  deceased,  to  have  and  to  hold  the  same 
unto  her,  her  heirs  and  assigns,  according  to  the  last  will 
and  testament  of  said  deceased."  The  widow  occupied  the 
lanl  up  to  the  time  of  her  death,  on  May  20,  1897,  but 
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shortly  before  her  death  made  a  deed  of  65$  acres  of  the 
said  land  to  the  defendant.  She  died  intestate.  The  chil- 
dren, constituting  the  family  of  the  deceased  Anthony  and 
Catherine  Derse,  were  twelve  in  number,  eleven  of  whom 
are  the  plaintiflfs,  and  the  twelfth  the  defendant.  All  are 
of  full  age  and  mi  juris.  The  prayer  of  the  complaint  is 
for  construction  of  the  will  and  adjudication  that  Catherine* 
Derse's  interest  was  a  life  estate,  coupled  with  an  imperative 
trust  or  power  to  dispose  of  the  same  by  her  will  amongst 
the  children,  and,  she  having  failed  to  execute  such  trust  or 
power,  that  the  court  carry  out  the  same,  and  adjudge  said 
real  estate  to  the  parties  to  this  action  in  equal  twelfth 
shares.  Judgment  was  rendered  to  that  effect,  from  which 
defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
27".  K.  EuUerfidd,  and  for  the  respondents  on  the  brief  of 
Ryan  dk  Jtferton. 

Dodge,  J.  That  the  will  of  Anthony  Derse  intended  to 
confer  a  life  estate  upon  Catherine  Derse,  accompanied  by 
a  power  to  apportion  the  real  estate  amongst  the  children  by 
will,  appears  clear.  The  will  was  not  drawn  by  a  lawyer, 
and  the  testator  was  a  farmer.  The  use  of  the  words  "  for 
her  life"  are,  however,  very  significant,  whether  used  by  a 
lawyer  or  by  a  layman.  It  may  be  said  that  almost  uni- 
formly they  convey  to  the  mind  of  either  the  idea  of  lim- 
itation, and  we  think  they  were  so  used  here.  The  unnec- 
essary amplication  of  words  to  express  rights  which  she 
would  legally  have  without  such  words,  by  virtue  of  a  mere 
life  estate,  is  not  inconsistent  with  the  intent  of  such  lim- 
itation, when  used  by  such  people  as  the  draftsman  and  the 
testator  in  this  case.  The  words  used  do  not  necessarily  in- 
dicate more  than  an  intention  that  her  control  and  enjoy- 
ment of  the  farm  during  her  life  should  be  uncontrolled  by 
any  one  else.    They  are  entirely  consistent  with  the  purpose 
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that  she  should  enjoy  the  property  only  for  her  life,  but 
during  her  life  the  children  and  all  others  should  be  ex- 
cluded from  interference  therewith;  and  they  do  not  suggest 
any  thought  in  the  testator  of  giving  to  her  the  additional 
power  of  disposition,  during  her  life,  which  might  be  incon- 
sistent with  a  mere  life  estate.  The  intention  of  the  testator 
to  confer  something  less  than  an  absolute  fee  is  further' 
evinced  by  the  directions  given  as  to  the  disposal  of  the 
property  at  the  death  of  Catherine  Derse  by  devise  and  be- 
quest. While,  of  course,  a  direction  as  to  whom  she  should 
devise  the  property  might  be  ineffectual,  if  it  were  clear 
that  an  absolute  title  in  fee  were  given  to  her,  its  presence 
is  of  much  force  in  the  construction  of  the  preceding  words, 
and  confirms  the  conclusion  that  Anthony  Derse  did  not 
intend  to  give  the  property  to  her  absolutely,  but  only  for 
her  life,  so  that  it  would  remain  undisposed  of  at  the  time 
of  her  death.  Then  he  was  willing  to  leave  it  to  her  dis- 
cretion how  the  apportionment  of  it  should  be  made  amongst 
the  then-existing  children,  whose  conditions  might  have 
substantially  varied  in  the  interval  between  the  making  of 
his  will  and  the  death  of  the  life  tenant.  In  Knox  v.  Knox, 
59  Wis.  If  2,  intention  to  limit  widow's  rights  to  her  life  was 
predicated  on  far  less  significant  language. 

This  conclusion  being  reached,  the  duty  of  the  court  below 
to  proceed  to  make  the  apportionment  follows  obviously. 
The  second  section  clearly  conferred  upon  the  widow  a 
special  power  in  trust,  as  defined  by  sec.  2122,  Stats.  1898; 
for  under  that  section  a  "  class  of  persons  other  than  the 
grantee "  was  entitled  to  benefit  from  the  disposition  au- 
thorized by  the  power.  Sec.  2127  provides  that,  "if  the 
trustee  of  a  power  with  right  of  selection  shall  die  leaving 
the  power  unexecuted,  its  execution  shall  be  adjudged  in  the 
circuit  court  for  the  benefit  equally  of  all  the  persons  desig- 
nated as  objects  of  the  trust."  To  this  effect  is  the  judg- 
ment appealed  from. 
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All  parties  having  filed  a  stipulation  that  the  taxable 
costs  of  both  appellant  and  respondents  in  this  court  be  paid 
out  of  the  estate,  it  is  so  ordered. 

By  the  Court. —  Judgment  affirmed. 


Clinton  Bridge  &  Ikon  Works,  Appellant,  ys.  The  First   ,io8  m 
National  Bake:  of  Darlington,  imp.,  Respondent. 

April  10— April  £5, 1899. 

Partnership:  Restriction  on  equality  of  rights:  Contracts:  Interpleader: 

Interest 

1.  Plaintiff,  a  manufacturer  of  iron  bridges,  and  C.  entered  into  the 

business  of  taking  contracts  for  and  building  bridges  in  designated 
territory.  Among  other  things  it  was  provided  by  the  written 
memorandum  constituting  their  contract  that  each  was  to  contrib- 
ute to  the  business  a  measure  of  capital  and  labor;  the  manufact- 
urer was  to  supply  the  manufactured  iron,  and  also  its  skill  and 
labor  in  preparing  plans  and  specifications  and  estimates  of  cost, 
and  to  aid,  if  required,  in  erecting  the  bridges;  C.  was  to  furnish 
aU  other  material,  the  hired  labor  necessary  for  its  transportation 
and  erection,  and  his  own  labor  in  attending  biddings,  soliciting 
and  closing  contracts,  and  in  erecting  the  bridges.  The  contracts 
were  to  betaken  at  not  less  than  a  fair  percentage  of  profit  added 
to  estimated  cost,  to  be  made  payable  to  the  manufacturer,  and 
sent  it  for  acceptance.  Each  had  a  practical  veto  upon  the  tak- 
ing of  contracts.  After  charging  up  at  cost  all  material  and  labor 
the  balance  of  the  proceeds  was  to  be  divided  equally  between 
them,  but  no  provision  was  made  for  the  sharing  of  lossea  Held, 
that  the  agreement  constituted  them  partners  in  the  business  in 
which  they  were  engaged. 

2.  In  this  agreement  there  was  no  restriction  on  equality  of  rights  as 

between  the  partners,  except  that  all  contracts  should  be  taken  in 
the  manufacturer's  name,  and  be  payable  to  it  or  its  order.  Before 
the  commencement  of  the  action  C.  received  from  a  town  an  order, 
payable  to  plaintiff  by  name,  for  the  price  of  a  bridge  erected  under 
their  agreement,  which  he  indorsed  to  the  defendant  bank.  Action 
being  brought  by  the  manufacturer  against  the  town  on  the  con- 
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tract  for  the  erection  of  the  bridge,  the  bank  was  interpleaded  and 
the  money  dne  from  the  town  paid  into  court  Held,  that  under 
their  agreement  C.  was  not  restricted  in  the  right  to  collect  in- 
debtedness and  to  exercise  the  ordinary  powers  of  a  partner  over 
joint  assets;  that  the  delivery  to  him  of  the  town  order  was  a  com- 
pliance with  the  bridge  contract;  that  the  transfer  of  the  order  to 
defendant  bank  was  effective;  and  that  payment  thereof  to  the 
bank  would  discharge  the  debt  sued  on. 
8.  In  addition  to  ordering  the  money  in  court  paid  over  to  the  bank, 
the  court  also  gave  judgment  in  favor  of  the  bank,  and  against 
plaintiff,  for  the  interest  which  would  have  been  earned  by  such 
money  between  the  time  of  its  deposit  and  the  rendition  of  judg- 
ment   Held,  that  such  part  of  the  judgment  was  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  Geo.  Clementson,  Circuit  Judge.  Modified  and 
affirmed. 

In  April,  1895,  plaintiff  was  a  manufacturer  of  iron  bridges. 
One  H.  W.  Curry  applied  to  it  for  an  arrangement  to  act 
for  or  with  it  in  contracting  for  and  putting  up  bridges  in 
certain  counties  in  this  state,  and  an  interview  was  had,  at 
which  an  agreement  was  reached  and  put  in  the  form  of  a 
letter  to  Curry,  substantially  as  follows:  "  That  we  will  get 
you  up  papers  for  you  to  bid  on  bridges  in  Lafayette  county, 
Green  county,  and  Iowa  oounty,  Wis.,  and  furnish  you  with 
estimates  of  costs  and  prices  you  can  take  the  work  at,  for 
us  to  furnish  the  iron,  and  you  do  the  erecting  and  furnish 
other  material,  you  to  do  your  own  advertising,  and  furnish 
us  with  data  on  any  bridges  you  want  to  bid  on  in  the  above- 
named  counties,  and  we  will  get  up  papers  accordingly,  and 
furnish  the  iron  and  assist  you  in  erecting,  if  necessary. 
Contracts  to  be  taken  in  our  name  and  not  at  a  less  price 
than  a  fair  percentage  of  profit  added  to  the  estimated  cost. 
"We  will  furnish  iron  at  a  cost  made  before  you  bid  on  the 
work,  and,  at  the  time  we  furnish  you  with  plans,  etc.,  to 
bid  on,  according  to  data  furnished  by  you.  „  .  .  "We 
will  divide  the  profits  equally  with  you,  after  all  items  of- 
cost  have  been  charged  to  the  different  contracts  you  may 
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take,  and  vouchers  furnished  us  showing  that  all  bills  in 
connection  with  the  same  have  been  paid.  All  contracts  to 
be  made  payable  to  the  Clinton  Bridge  &  Iron  WorJcs^  or 
our  order.  Trusting  you  may  be  successful  in  getting  a 
goodly  amount  of  work,  with  a  nice  profit  in  it  for  us  both. 
When  any  work  comes  up  let  us  know,  we  will  get  papers 
ready  for  you,  by  you  sending  us  the  required  information; 
that  is,  the  size  and  kind  of  bridges  wanted,  kind  of  founda- 
tion, height  of  substructure,  and  length  of  spans,  width  of 
roadway,  capacity  required,  etc.,  kind  of  lumber  and  cost  of 
same  at  bridge  site,  distance  from  railroad  station,  and  your 
estimated  cost  of  erection.  The  cost  of  iron  will  vary  accord- 
ing to  the  size  and  kind  of  work;  but  we  will  make  it  at 
cost  in  all  cases,  and  shall  demand  the  same  from  you  on 
what  labor  and  material  you  furnish.  Contracts  must  be 
sent  to  us,  as  soon  as  made,  for  our  acceptance." 

Curry  immediately  went  to  work,  in  pursuance  of  this  let- 
ter, and  in  the  course  of  the  season  contracted  for  and  erected 
several  bridges,  of  which  two  in  the  town  of  Benton,  at  the 
price  of  $1,100,  were  the  last,  and  were  completed  in  Oc- 
tober of  that  year.  About  August  of  the  same  year,  bridges 
for  the  town  of  Shullsburg,  erected  under  this  arrangement, 
had  been  completed,  and  in  September  payment  was  made 
therefor  in  two  orders, —  one  of  $2,100,  and  another  of  $300, 
payable,  upon  their  face,  to  Curry.  The  $300  order  was  rev 
tained  and  cashed  by  him,  and  the  $2,100  order  was  indorsed 
and  sent  to  the  plaintiff,  all  without  any  objection  or  protest 
on  its  part.  It  does  not  appear  exactly  what  proportion  the 
cost  of  the  material  furnished  by  the  plaintiff  bore  to  the 
material  furnished  and  labor  hired  by  Curry  in  these  bridges, 
except  that  in  the  two  in  Benton  Curry's  cost  was  about 
$300;  which  must  have  been  approximately  one  third  of 
their  entire  cost.  After  the  bridges  for  the  town  of  Benton 
were  completed,  to  wit,  on  November  1st,  the  plaintiff  wrote 
to  the  town  chairman  requesting  that,  upon  completion  and 
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acceptance  of  the  bridges,  a  town  order  should  be  made  out 
for  $953,  in  favor  of  the  Clinton  Bridge  &  Iron  Works,  pay- 
able to  their  order  and  expressed  to  them,  and  gave  verbal 
direction  to  the  same  effect,  all  without  the  knowledge  or 
approval  of  Curry.  On  November  4th,  the  town  of  Benton 
issued  a  town  order  for  $953,  payable  to  the  plaintiff  or 
order,  and  delivered  it  to  H.  W.  Curry,  who  on  November 
22d  discounted  the  same  with  the  defendant,  the  First  Na- 
tional Bank  of  Darlington,  indorsing  the  same,  "  Clinton 
Bridge  (6.  Iron  Company,  H.  W.  Curry,  Agent."  Before 
purchasing  the  order,  the  cashier  of  the  defendant  inquired 
of  Curry  as  to  his  authority  to  indorse  the  order  and  trans- 
fer the  debt,  and  was  informed  by  Curry  that  he  was  a  part- 
ner with  the  plaintiff  in  the  construction  of  these  bridges  by 
virtue  of  a  written  contract  embodied  in  a  letter,  and,  as  such, 
had  authority  to  collect  and  discount  this  order,  and  that  he 
needed  the  money  for  the  uses  of  the  business  in  which  he 
and  the  plaintiff  were  partners.  He  had  not  the  letter  with 
him,  but  the  cashier  of  the  bank,  being  acquainted  with  him, 
accepted  the  order  upon  his  statement;  he  promising  to  ex- 
hibit such  contract  of  partnership,  and  a  few  days  thereafter 
he  did  bring  the  letter  quoted  above,  and  delivered  it  to  the 
cashier.  At  that  time  no  accounting  had  been  had  between 
him  and  the  bridge  company,  and  he  claimed,  and  still  claims, 
that,  after  receiving  the  $953,  there  is  still  a  balance  of  some 
$250  due  him  from  the  plaintiff. 

The  plaintiff  sued  the  town  of  Benton  on  the  contract 
made  in  its  name  for  $953  and  interest.  The  town  paid  the 
money  into  court,  and  on  its  application  the  defendant  bank 
was  interpleaded  and  at  once  answered,  setting  up  its  right 
to  the  debt  sued  for  by  virtue  of  the  assignment  of  the  town 
order  to  it  by  Curry,  claiming  that  he  had  the  right  to  do 
so.  The  case  was  tried  without  a  jury,  and  the  court  held 
that  a  partnership  existed  between  the  plaintiff  and  Curry, 
as  a  result  of  which  he  had  the  power  to  receive  this  order 
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from  the  town,  and  to  transfer  the  debt  evidenced  thereby, 
and  adjudged  that  the  money  deposited  in  court  be  paid  to 
the  bank,  and  also  rendered  personal  judgment  in  favor  of 
the  defendant,  against  the  plaintiff,  for  $13.83  interest  on  the 
sum  deposited  from  time  of  deposit  to  date  of  judgment. 
The  plaintiff  appealed  to  this  court  from  that  judgment,  and 
gave  undertaking  to  stay  the  same. 

For  the  appellant  there  was  a  brief  by  P.  H.  Conley  and 
Calvert  Spendey,  and  oral  argument  by  Mr.  Spensley. 

For  the  respondent  there  was  a  brief  by  Orton  &  Oslom, 
and  oral  argument  by  P.  A.  Orton. 

Dodge,  J.  The  issue  of  law  joined  by  counsel  in  this  court 
is  a  simple  one,  namely,  whether  or  not  the  relations  between 
Curry  and  the  plaintiff  were  those  of  copartnership  inter 
sese,  so  that  the  acts  of  Curry  in  receiving  this  town  order 
and  in  transferring  it  to  the  bank  were  effective.  That 
agreement,  expressed  in  the  letter  quoted,  seems  to  embody 
all  the  elements  of  a  partnership.  The  plaintiff  and  Curry 
entered  into  the  business  of  taking  contracts  and  building 
bridges  in  three  counties  in  southwestern  Wisconsin.  Ta 
that  business  each  was  to  contribute  a  measure  of  capital 
and  each  a  measure  of  labor.  The  plaintiff  was  to  supply 
the  manufactured  iron  to  form  the  bridge.  It  was  also  to 
supply  its  skill  and  labor  in  preparing  the  necessary  specifi- 
cations of  the  structure,  and  the  estimates  of  the  cost  thereof  y 
and  to  aid,  if  required,  in  erecting  the  bridge.  Curry  was 
to  furnish  all  other  material,  such  as  lumber,  paint,  possible 
stone  abutments,  and  also  the  hired  labor  necessary  for  the 
transportation  and  erection  of  the  bridge.  He  was  also  to 
contribute  his  labor  in  soliciting  contracts,  in  attending  upon 
the  bidding  and  closing  the  contracts,  and  in  erecting  the 
bridges.  Each  member  of  the  combination  had  a  practical 
veto  upon  the  taking  of  any  contracts.  The  plaintiff  was  to 
estimate  the  cost  of  its  part  of  the  material  and  name  a 
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price  at  which  it  was  willing,  to  have  contract  made,  and 
Curry  was  restricted  from,  entering  into  any  contract  with- 
out a  fair  margin  of  prospective  profit  above  that  estimated 
oost.  On  the  other  hand,  Curry  was  to  have  controL  of  mak- 
ing the  bids  and  closing  the  contracts.  The  agreement  fur- 
ther provided  that,  after  charging  up  at  cost  all  of  said  ma- 
terial, the  balance,  which  would  obviously  be  net  profit, 
should  be  equally  divided  between  them;  the  plaintiff  hav- 
ing furnished  the  greater  amount  of  money  and  the  lesser 
amount  of  labor,  and  Curry  the  lesser  amount  of  money  and 
greater  amount  of  labor.  This  seems  to  be  a  distinct  join- 
ing of  capital  and  labor  on  both  sides  for  mutual  profit. 

It  is  urged  that  there  is  no  provision  in  the  contract  for 
the  sharing  of  losses,  indeed,  that  the  contract  attempts  to 
prohibit  the  possibility  of  losses.  But  the  express  mention 
of  the  sharing  of  losses  in  a  contract  of  partnership  is  by  no 
means  necessary,  and  indeed  such  omission  is  by  no  means 
infrequent.  Parties  entering  into  partnership,  especially  for 
a  limited  purpose  or  period  such  as  this  was,  usually  do  so 
in  the  contemplation  that  there  are  only  to  be  profits  and 
not  losses, —  a  result  not  uniformly  attained.  Obviously, 
however,  the  rate  or  amount  of  profit  on  different  contracts 
might  vary,  and  it  might  well  be  that  where  a  contract  cov- 
ered several  bridges,  as  some  of  theirs  apparently  did,  there 
might  be  loss  upon  one  bridge  to  be  made  up  by  profits  on 
others,  or,  as  in  case  of  all  kinds  of  business,  mistakes  of 
judgment  might  have  been  made  or  unforeseen  obstacles 
or  burdens  encountered,  as  well  as  failure  to  obtain  pay- 
ments, so  that  net  loss,  instead  of  net  profit,  upon  the  sea- 
son's business  might  have  resulted.  In  such  an  event,  that 
loss  must  have  been  shared  between  the  parties.  The  con- 
tract certainly  does  not  give  to  either  the  right  to  reimburse- 
ment of  the  money  contributed  by  hiin  in  advance  of  the 
other,  and  doubtless  if  loss  had  occurred  the  plaintiff  would 
have  insisted  on  its  being  shared,  and  would  have  resisted 
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any  demand  by  Curry  that  he  be  reimbursed  in  full  his  ex- 
penditure out  of  the  moneys  received,  if  thereby  a  deficit 
were  imposed  upon  the  plaintiff.  Upham  v.  Hewitt,  42  Wis. 
85,  is  much  like  the  present  case. 

If  a  partnership  was  created,  the  indebtedness  due  for 
bridges  built  belonged  to  the  two  as  partners,  and  the  rights 
of  each  to  collect  or  dispose  of  the  same  were  equal,  unless 
restricted  by  the  terms  of  the  partnership  contract,  which, 
of  course,  might  place  such  limitations  upon  the  ordinary 
rights  of  either  partner  as  were  seen  fit*.  In  the  contract  in 
question,  the  only  restrictions  on  equality  of  rights  consist 
in  the  provision  that  all  contracts  should  be  taken  in  the 
name  of  the  plaintiff,  and  should  be  payable  to  the  plaintiff 
or  its  order.  It  is  not  specified  that  the  plaintiff  only  shall 
have  the  right  to  demand  and  receive  payment;  nor  is  Curry 
expressly  cut  off  from  his  ordinary  partner's  right  in  that 
respect.  The  inference  from  the  provision  that  the  contract 
should  be,  in  terms,  payable  to  the  plaintiff,  that  it  was  in- 
tended by  the  parties  that  payment  should  only  be  made  to 
the  plaintiff,  is  plausible,  but  not  irresistible.  It  may  have 
been  merely  an  adoption  of  the  plaintiff's  name  as  a  partner- 
ship name  for  the  purpose  of  dignifying  or  advertising  it 
through  the  community,  or  for  some  other  purpose.  That 
%it  was  not  intended  to  exclude  Curry  from  receiving  pay- 
ment,  nor  from  exercising  ordinary  partnership  powers  and 
ownership  over  the  indebtedness  arising  to  the  two,  is 
strongly  indicated  by  their  conduct  in  reference  to  the  first 
substantial  transaction, —  that  with  the  town  of  Shullsburg, 
at  the  completion  of  which  payment  was  made  by  town  or- 
ders payable  to  Curry,  one  of  which  he  exercised  the  right 
to  dispose  of  without  calling  forth  any  word  of  protest  from 
the  plaintiff.  Without  urging  such  transaction  as  in  any 
way  an  estoppel  against  the  plaintiff,  it  is  cogent  as  a  prac- 
tical construction  between  the  two  parties  to  this  partnership 
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contract  of  its  meaning  between  themselves  upon  a  subject 
as  to  which  it  was  ambiguous,  to  say  the  most  for  the  plaint- 
iff's position. 

The  conclusion  reached  by  the  trial  court  was  correct  that 
a  partnership  was  created  between  the  plaintiff  and  Curry, 
and  that  Curry  was  not,  by  the  agreement  of  partnership, 
restricted  in  the  right  to  collect  indebtedness  and  to  exercise 
the  ordinary  powers  of  a  partner  over  the  joint  assets;  that 
the  delivery  to  him  by  the  town  of  the  town  order  was  a 
compliance  with  the  bridge  contract;  that  the  transfer  of 
the  debt  to  the  defendant  bank  was  effective;  and  that  upon 
payment  of  that  order  to  the  bank  the  town  will  have  fully 
paid  the  debt  sued  on.  In  view  of  this  conclusion,  the  action 
of  the  court  in  making  the  order  of  interpleader  of  which 
plaintiff  complains  is  wholly  without  prejudice  to  it.  It  has 
no  right  to  recover  against  either  the  town  or  the  defendant, 
and  therefore  cannot  complain  of  the  judgment  entered,  and 
we  need  discuss  neither  the  appealability  of  the  order,  the 
regularity  of  the  appeal  therefrom,  nor  whether  any  error 
was  committed  in  making  it.    Stats.  1898,  sec.  2829. 

One  of  the  assignments  of  error  is  well  taken,  however. 
The  town,  upon  the  order  of  interpleader,  paid  into  court 
all  that  was  then  due,  including  interest  from  the  maturity 
of  the  warrant  to  the  date  of  deposit.  The  judgment  orders  # 
that  amount  to  be  paid  over  to  the  defendant  bank,  but  it 
also  gives  judgment  in  favor  of  the  defendant  bank  and 
against  the  plaintiff  for  the  interest  which  would  have  been 
earned  by  that  amount  between  the  time  of  its  deposit  and 
the  rendition  of  judgment.  This  was  excepted  to,  and  is 
assigned  as  error.  It  is  difficult  to  conceive  upon  what 
theory  the  plaintiff  could  be  liable  for  this  interest  while 
the  litigation  was  in  progress.  It  was  not  responsible  for 
the  interpleader.  It  had  sued  the  town,  and,  if  it  had  re- 
covered, might  properly  have  recovered  interest  up  to  the 
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time  of  the  judgment;  but,  failing  to  recover,  would  be  liable 
only  for  costs.  This  part  of  the  judgment  is  erroneous,  and 
should  be  eliminated. 

By  the  Court. — The  judgment  of  the  circuit  court  is  mod- 
ified by  striking  therefrom  as  of  its  date  the  sum  of  $13  ^\, 
and,  as  so  modified,  is  affirmed.  Neither  party  will  recover 
costs  in  this  court,  but  the  appellant  will  pay  the  clerk's  fees. 


The  Zino  Carbonate  Company,  Appellant,  vs.  The  Fibst 
National  Bank  of  Shullsbubg,  imp.,  Respondent. 

April  10— April  25, 1899. 

Corporations:  Conspiracy:  Ultra  vires:  Judgments:  Fraud  and  mis- 
take: Remedies:  Promoters:  Joinder  of  causes  of  action:  Pleading. 

L  A  corporation  may  he  held  liable  as  a  party  to  a  conspiracy  to  de- 
fraud in  a  transaction  outside  the  scope  of  its  charter,  and  a  com- 
plaint against  it  and  its  co-conspirators  to  enforce  such  liability, 
charging  that  the  corporation  and  its  co-defendants  made  and  con- 
summated the  fraudulent  agreement,  is  not  defective  on  demurrer 
for  want  of  allegations  as  to  who  acted  for  the  corporation  in  mak- 
ing such  agreement  and  as  to  special  authority  having  been  given 
by  its  governing  body  in  regard  to  the  subject. 

2.  If  a  corporation  obtain  a  wrongful  advantage  of  another  in  respect 

to  a  transaction  outside  its  corporate  powers,  it  cannot  shield  itself 
from  liability  to  remedy  the  wrong  by  the  doctrine  of  ultra  vires. 

3.  Ordinarily,  as  to  executed  matters,  the  doctrine  of  ultra  vires  is  an 

instrument  to  be  used  only  by  the  state  to  punish  a  corporation  for 
violating  its  charter,  not  by  the  corporation  itself,  or  an  individual, 
to  aid  in  perpetrating  or  perpetuating  a  wrong. 

4.  The  doctrine  that  relief  from  the  inequitable  use  of  a  judgment 

must  be  sought  by  a  motion  in  the  action  wherein  the  judgment 
was  rendered,  applies  only  where  the  time  limited  by  statute  for 
opening  the  judgment  has  not  expired,  or  the  court  had  no  juris- 
diction to  enter  it,  or  the  time  limited  by  statute  for  opening  the 
judgment  has  expired  and  there  is  no  fault  in  the  judgment  itself, 
the  complaint  being  solely  as  to  its  inequitable  use. 
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5.  A  judgment  free  from  jurisdictional  defects  cannot  be  relieved 
against  on  the  ground  of  fraud  or  mistake  going  to  the  judgment 
itself  after  the  term  when  rendered  and  the  time  prescribed  by 
sees.  2832,  2879,  Stats.  1898,  except  by  an  independent  action  in 
equity  brought  in  the  same  court 

&  If  several  persons  unite  to  promote  the  organization  of  a  corporation 
and  thereafter  defraud  it  out  of  its  assets  for  their  benefit,  part  of 
the  scheme  being  that  some  of  the  promoters  shall  be  the  active 
parties  and  take  stock  in  and  become  officers  and  obtain  control  of 
the  corporation,  and  thereafter  while  ostensibly  acting  in  its  inter- 
ests carry  out  the  fraud,  and  the  scheme  be  fully  consummated, 
one  of  the  conspirators  being  a  corporation,  all  are,  equally  liable  to 
make  good  to  the  defrauded  corporation  the  loss  caused  to  it,  with-, 
out  reference  to  how  the  fruits  of  the  fraud  may  have  been  divided, 
and  an  action  will  lie  in  the  name  of  the  injured  corporation  against 
the  wrongdoers  to  compel  an  accounting  of  their  ill-gotten  gains 
and  restitution  thereof. 

7.  The  test  of  whether  there  is  more  than  one  cause  of  action  stated 
in  a  complaint  in  an  equitable  action  is  whether  there  is  more 
than  one  primary  right  sought  to  be  enforced  or  one  subject  of  con- 
troversy presented  for  adjudication, 
[Syllabus  by  Marshall,  J.] 


Appeal  from  an  order  pf  the  circuit  court  for  La  Fayette 
county:  Geo.  Clementson,  Circuit  Judge.    Beversed. 

Action  to  charge  defendants  as  trustees  of  plaintiff  corpora- 
tion on  account  of  money  and  property  obtained  by  them 
from  it  without  consideration,  pursuant  to  a  fraudulent  con- 
spiracy to  create  plaintiff  and  then  absorb  its  assets  for  their 
private  benefit.  An  accounting  was  asked  on  facts  alleged 
as  to  all  the  wrongdoings  of  defendants,  and  relief,  by  way 
of  damages,  and  otherwise,  to  indemnify  plaintiff  for  such 
wrongs  and  protect  it  against  further  injury,  including  nulli- 
fication of  a  judgment  hereafter  referred  to,  was  also  prayed 
for. 

For  the  cause  of  action  it  was  stated,  in  effect,  in  addition 
to  formal  allegations,  as  follows:  In  1890  the  defendant  bank 
being  the  owner  of  a  mill  plant  located  on  leased  ground, 
designed  for  treating  metallic  ores,  recently  obtained  by  it 
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by  the  foreclosure  of  a  chattel  mortgage,  from  an  insolvent 
corporation  called  the  Shullsburg,  Benton  &  New  Diggings 
Milling  Company,  of  which  defendants  Hayden  and  Savage 
were  stockholders,  the  original  cost  of  which  did  not  exceed 
$5,000,  and  which  was  worth,  when  it  came  to  the  bank,  not 
more  than  $3,000,  and  defendants  being  owners  of  an  option 
to  purchase  for  $5,000  a  mine  then  in  operation,  yielding 
such  ores  as  the  mill  plant  was  designed  to  treat,  such  mine 
not  exceeding  in  value  $5,000,  the  defendants  made  an  agree- 
ment each  with  the  other  to  organize  a  corporation  with  a, 
capital  stock  of  $25,000,  cause  the  stock  to  be  mostly  sub- 
scribed by  outside  parties,  obtain  control  of  the  organization 
and  its  books,  induce  it  to  purchase  the  mill  plant  at  $13,000 
in  the  belief,  as  to  all  stockholders  not  in  the  fraudulent 
scheme,  that  it  was  worth  such  sum  and  could  not  be  bought 
for  less,  and  belonged  to  the  old  milling  company;  and  to 
purchase  the  mine  for  $7,000  in  the  belief,  as  to  outside 
stockholders,  that  it  was  worth  that  sum  and  could  not  be 
bought  of  the  proprietors  for  less,  and  to  thereby  make  a 
secret  and  fraudulent  profit  to  themselves  of  $12,000,  and, 
while  ostensibly  managing  the  corporation  in  the  interest  of 
the  stockholders,  to  obtain  and  convert  to  their  own  use 
its  money  and  property  and  cause  the  books  of  the  corpora- 
tion to  be  so  kept  as  to  conceal  the  facts  from  stockhold- 
ers generally.  The  scope  of  the  fraudulent  agreement,  as* 
alleged  in  great  detail,  was  sufficiently  broad  to  cover  all 
the  acts  alleged  to  have  been  done,  by  means  of  which  the 
money  and  property  of  plaintiff,  while  being  handled  by  de- 
fendants Savage  and  Hayden  ostensibly  in  its  interest,  was 
converted  to  the  use  of  defendants  without  consideration 
and  without  knowledge  of  the  directors  or  stockholders  aside 
from  Hayden  and  Savage. 

The  complaint  further  stated,  in  effect,  that  pursuant  to  the 
aforesaid  agreement  the  plaintiff  corporation  was  formed,  the 
stock  being  subscribed  in  good  faith  by  outside  parties,  ex- 
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<cept  $2,000  each  by  Hayden  and  Savage,  who  made  their 
•subscriptions  to  give  their  conduct  the  semblance  of  good 
faith,  and  to  delude,  and  which  did  delude,  the  other  sub- 
scribers into  signing  for  stock,  when  the  promoters  did  not 
intend,  and  it  was  a  part  of  the  fraudulent  agreement  that 
the^  should  not,  and  they  never  did,  part  with  anything  of 
value  upon  their  subscriptions;  that  Savage  and  Hayden 
■obtained  control  of  the  organization  of  the  corporation,  the 
former  being  elected  president  and  the  latter  secretary,  and 
that,  while  permitted  to  manage  and  handle  its  affairs,  acting 
on  behalf  of  defendants  they  fully  consummated  the  scheme 
of  turning  the  mill  plant  and  the  mine  over  to  it  for  $20,000, 
pretending,  and  all  not  in  such  fraudulent  scheme  believing 
from  such  pretense,  that  the  vendor  of  the  mill  plant  was 
the  old  company,  and  the  price  to  the  owner  $13,000,  and 
that  the  vendors  of  the  mine  were  the  proprietors  who  had 
given  the  aforesaid  option  and  that  the  price  to  such  pro- 
prietors was  $7,000,  thereby  gaining  to  defendants  the  sum 
of  $12,000,  and  that  thereafter,  during  a  period  of  some  three 
years,  they  from  time  to  time,  in  further  consummation  of 
the  alleged  fraudulent  plan,  took  large  sums  of  money  from 
the  corporation,  including  money  paid  in  for  stock,  aggre- 
gating in  all  the  sum  of  $10,000,  besides  other  sums  believed 
to  have  been  taken  but  not  yet  discovered. 

There  were  also  allegations  to  the  effect  that  in  further  con- 
summation of  the  alleged  fraudulent  scheme,  Hayden  and  Sav- 
age, the  former  acting  as  secretary  of  plaintiff  and  the  latter 
as  cashier  of  defendant  bank,  both  being,  as  before  stated,  di- 
rectors of  plaintiff,  contrived  to  have  a  judgment  in  form  of 
law  entered  in  the  office  of  the  clerk  of  the  circuit  court  for 
La  Fayette  county  for  $3,712.23  in  favor  of  the  bank  and 
against  plaintiff,  upon  numerous  claims  of  indebtedness,  none 
of  which  had  any  foundation  in  fact,  as  both  Hayden  and 
Savage  knew;  that  they  caused  an  execution  to  be  issued  on 
the  judgment  against  plaintiff's  property  and  a  levy  to  be 
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made  thereon;  that  thereafter,  in  semblance  of  necessity 
created  by  such  levy,  and  without  authority  except  that 
which  they  assumed  to  possess  as  directors  and  officers  of 
plaintiff,  they  gave  to  the  bank  for  the  benefit  of  defendants 
a  chattel  mortgage  for  $4,125.42,  on  all  of  plaintiff's  prop- 
erty, assuming  that  such  sum  was  due  the  bank  on  the  judg- 
ment, when  in  fact  the  whole  claim  of  indebtedness  was 
fictitious  and  did  not,  on  its  face,  amount  to  the  sum  men- 
tioned in  the  mortgage  into  over  $400;  that  as  soon,  prac- 
tically, as  the  mortgage  was  made,  defendants  caused  the 
bank  to  go  through  the  form  of  taking  the  property,  which 
was  worth  $20,000,  and  selling  the  same  to  itself,  ostensibly, 
but  for  the  benefit  of  defendants  in  fact,  for  $2,850,  and 
the  sheriff  to  indorse  that  sum  as  collected  on  the  execution, 
though  he  collected  no  sum  whatever  but  his  fees;  that  there- 
after, in  further  consummation  of  the  alleged  scheme,  the 
bank  held  possession,  and  pretended  to  be  the  owner,  of  such 
property  and  to  operate  it  for  its  own  benefit,  but  operated 
it  in  fact  for  the  benefit  of  defendants.  There  were  further 
allegations  to  the  effect  that  plaintiff,  its  stockholders,  agents, 
and  attorneys,  were  all,  except  Savage  and  Hayden,  ignorant 
of  each  and  all  of  the  wrongful  acts  mentioned,  till  shortly 
before  the  commencement  of  this  action. 

Defendant  bank  demurred  to  the  complaint  generally  for 
insufficiency,  for  want  of  jurisdiction  of  the  court  of  the 
defendant  bank  or  the  subject  of  the  action,  because  of  the 
pendency  of  another  action  for  the  same  cause,  for  defect  of 
parties  defendant  in  that  the  bank  should  not  have  been 
joined,  and  for  improper  joinder  of  causes  of  action.  The 
demurrer  also  treated  that  part  of  the  complaint  relating  to 
relief  against  the  alleged  fraudulent  judgment  as  the  sub- 
ject of  an  independent  cause  of  action,  and  demurred  to  such 
cause  of  action  upon  all  the  grounds  before  stated.  The 
demurrer  was  sustained. 

For  the  appellant  there  were  briefs  by  Van  Dyke  &  Tan 
Vol>  103—9 
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Dyke  <&  Carter  and  Spensley  d?  Mcllhon,  and  oral  argument 
by  Calvert  Spensley. 

For  the  respondent  there  was  a  brief  by  Orton  <6  Osborn 
and  J.  B.  Simpson,  and  oral  argument  by  P.  A.  Orton.  To 
the  point  that  the  act  complained  of  being  foreign  to  the 
powers  of  the  corporation  and  therefore  to  the  scope  of  tho 
authority  of  any  officer  or  agent  therefor,  and  such  act  being 
the  act  of  the  agent  and  not  the  corporation,  there  was  no 
implied  authority  to  do  the  act,  and  it  must  be  alleged  that 
the  officer  was  specially  authorized  by  the  corporation  to  do 
it,  or  that,  with  full  knowledge  of  the  facts,  the  corporation 
ratified  the  unauthorized  act,  they  cited  Carter  v.  Howe  M. 
Co.  51  Md.  290,  34  Am.  Eep.  811;  FiskiU  S.  Inst.  v.  Nat. 
Bank,  80  K  Y.  102,  36  Am.  Rep.  595;  5  Thomp.  Corp. 
§  6322;  17  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  157,  158; 
Alexander  tr,  Cauldwell,  83  N.  Y.  480;  Allegheny  Co.  Work- 
house  v.  Moore,  95  Pa.  St.  408 ;  Brooklyn  G.  R.  Co.  v.  Slaugh- 
ter, 33  Ind.  185;  Mali  v.  Lord,  39  N.  Y.  381;  Potdton  v.  L. 
<&  S.  W.  R.  Co.  L.  R.  2  Q;  B.  534;  Allen  v.  L.  &  S.  W.  R. 
Co.  L.  R.  6  Q.  B.  65;  Edwards  v.  L.  cfe  N.  W.  R.  Co.  L.  R. 
5  C.  P.  445. 

Marshall,  J.  The  complaint  in  this  case  appears  to  be 
free  from  novelty  except  for  the  magnitude  of  the  fraudulent 
scheme  set  forth,  its  completeness,  the  boldness  with  which 
it  was  consummated,  and  the  fact  that  a  national  bank  was 
one  of  the  guilty  parties.  But,  waiving  for  the  moment  the 
question  of  whether  a  corporation  can  be  charged  as  such  in 
the  form  attempted  in  the  complaint,  no  reason  is  perceived 
by  reading  such  complaint  why  it  is  open  to  the  objections 
raised  by  the  demurrer.  The  well-known  ability  of  the  judge* 
who  passed  upon  the  complaint  below  precludes  belief  that 
he  condemned  it  except  upon  some  well-defined  theory  of 
insufficiency  within  the  scope  of  respondent's  objections. 
What  that  theory  was  is  not  disclosed  by  the  order,  or  in 
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the  return,  or  discoverable  by  our  own  reading  of  the  plead- 
ing. The  appellant  has  favored  us  with  the  result  of  much 
research  and  learning  upon  the  theory  that  the  learned  cir- 
cuit court  condemned  the  complaint  because  the  wrongful 
acts  charged,  though  sufficient  to  bind  a  natural  person,  are 
not  to  bind  a  corporation  in  a  matter  beyond  the  scope  of 
its  corporate  powers.  This  and  other  courts  have  so  often 
held  that  a  corporation  cannot  violate  its  charter  for  pecun- 
iary gain  and  retain  the  benefits  of  its  illegal  conduct  by  put- 
ting up  the  shield  of  ultra  vire8}  or  a  person  set  himself  up 
as  the  champion  of  the  state  in  a  court  of  justice  to  either 
punish  or  defend  a  corporation  by  an  appeal  to  such  doctrine 
in  order  to  enable  him  or  it  to  obtain  or  retain  an  uncon- 
scionable advantage,  that  we  may  safely  reject  the  idea  that 
it  was  thought  a  contrary  view  ruled  the  issue  of  law  in  the 
case  adversely  to  appellant.  The  doctrine  of  ultra  vires  is  a 
most  powerful  weapon  to  keep  private  corporations  within 
their  legitimate  spheres  and  to  punish  them  for  violations  of 
their  corporate  charters,  and  it  probably  is  not  invoked  too 
often ;  but  to  place  that  power  in  the  hands  of  the  corpora- 
tion itself,  or  a  private  individual,  to  be  Hsed  by  it  or  him 
as  a  meatfs  of  obtaining  or  retaining  something  of  value 
which  belongs  to  another,  would  turn  an  instrument  in- 
tended to  effect  justice  between  the  state  and  corporations 
into  one  of  fraud  as  between  the  latter  and  innocent  parties. 
Such  is  the  .modern  doctrine,  evolved  and  settled  in  the 
progress  of  events,  reaching  from  the  time  when  private  cor- 
porations were  few  and  the  doctrine  of  ultra  vires  invoked 
quite  as  freely  as  to  them  as  to  public  corporations,  to  a  time 
when  substantially  ail  restrictions  to  the  formation  of  such 
private  bodies  were  removed,  and  they  were  authorized  and 
commenced  to  exist*  great  and  small,  everywhere,  for  the 
purpose  of  conducting  almost  every  kind  of  legitimate  busi- 
ness. If  such  a  body  transcend  its  powers  it  commits  a 
wrong  against  the  state,  and  ordinarily  it  is  for  the  state, 
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only,  to  call  it  to  account  for  such  violation.  John  V.  Far- 
well  Co.  v.  Wolf,  96  Wis.  10 ;  Winterfddv.  Cream  City  B.  Co.  96 
Wis.  239;  McElroy  v.  Minnesota  P.  H.  Co.  96  Wis.  317;  Hub- 
bard v.  Haley,  96  Wis.  578;  Davis  v.  0.  C.  R.  Co.  131  Mass. 
258;  Bensiek  v.  Thomas,  66  Fed.  Rep.  104;  Railway  Co.  v. 
McCarthy,  96  U.  S.  258;  Wright  v.  Pipe  Line  Co.  101  Pa.  St. 
204 ;  Nashua  &  L.  R.  Corp.  v.  B.  <&  L.  R.  Corp.  164  Mass.  223. 
With  what  has  been  said  we  may  dismiss  from  considera- 
tion the  doctrine  of  ultra  vires  as  affecting  this  case,  and  it  is 
so  near  akin  to  the  idea  that  a  corporation  cannot  commit  or 
be  liable  for  a  tortious  act  that  we  will  spend  no  time  on 
that.  Counsel  for  respondent  freely  admit  that  a  corpora- 
tion may  be  liable  for  a  tortious  act  and  as  a  co-conspirator 
in  a  scheme  to  commit  fraud,  but  insist  that  unless  the  fraud 
be  a  wrongful  means  resorted  to,  to  accomplish  something 
which  the  corporation  has  a  lawful  right  to  do  by  lawful 
means,  fraud  cannot  be  attributed  to  it  unless  its  officers  or 
agents  who  assumed  to  act  in  its  behalf  were  specially  au- 
thorized to  so  act,  and  that  a  statement  of  the  cause  of 
action  to  remedy  such  a  wrong  requires  the  special  author- 
ization to  be  pleaded.  We  need  not,  for  this  appeal,  deter- 
mine whether  the  special  authorization  is  necessary.  If  it 
be  admitted,  for  the  purposes  of  the  discussion,  that  such  is 
the  case,  yet  the  complaint  charges  that  the  corporation  did 
the  wrongful  acts.  That  is  repeated  over  and  over  again. 
How  it  became  involved  in  the  transactions  complained  of 
is  a  matter  of  proof  in  respect  to  which  an  issue  need  not 
necessarily  be  tendered  by  the  complaint.  If  the  allega- 
tions charging  the  corporation  are  open  to  any  criticism,  it 
is  upon  the  ground  of  indefiniteness  to  be  reached  by  motion 
and  not  by  demurrer.  From  the  allegation  that  the  corpo- 
ration conspired  with  Savage  and  Hayden,  it  is  reasonably 
inferable  that  everything  was  done  by  its  governing  body 
necessary  to  the  authority  of  those  who  assumed  to  act  in 
its  behalf.    Necessary  facts,  reasonably  inferable  from  those 
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pleaded,  under  our  liberal  rules  of  pleading,  must  be  consid- 
ered as  pleaded  by  way  of  such  inference.  Miller  v.  Bayer, 
94  Wis.  123.  It  may  properly  be  said,  in  addition,  on  this 
point,  that  the  complaint  fairly  shows  ratification  by  the 
corporation  of  the  scheme  entered  upon  and  carried  out  in 
part  by  its  officers  and  agents  assuming  to  act  in  its  behalf 
with  knowledge  of  the  facts.  That  is  sufficient  to  render 
it  liable  by  ratification,  the  same  as  if  such  officers  and 
agents  were  originally  authorized  to  represent  and  act  for  it. 

The  foregoing  covers  the  ground  upon  which  the  demur- 
rer was  sustained  below,  so  far  as  it  can  be  discovered  from 
appellant's  brief,  but  respondent  calls  our  attention  to  sev- 
eral other  supposed  defects,  most  of  which,  we  apprehend, 
did  not  receive  attention  below  because  not  there  suggested ; 
yet  as  the  demurrer  must  be  sustained  here  if  sustainable  at 
all,  though  the  point  which  ruled  the  matter  in  the  original 
jurisdiction  be  untenable, —  a  practice  quite  unfair  to  a  trial 
court,  though"  too  well  intrenched  in'  our  system  to  be  dis- 
turbed,—  all  the  points  made  by  respondent's  counsel  have  . 
received  careful  attention,  yet  without  discovering  any  cause 
for  condemning  the  complaint  on  any  of  the  grounds  stated ' 
in  the  demurrer.  The  more  important  of  respondent's  sug- 
gestions will  be  treated  in  detail. 

It  is  said  the  complaint  alleges  that  Savage  and  Hayden, 
as  officers  of  plaintiff,  bought  the  mill  property  for  the  nominal 
consideration  of  $13,000,  while  they  paid  the  bank  therefor 
only  $3,000;  that  the  conspiracy  alleged  was  to  sell  the  prop- 
erty, and  the  bank  is  not  shown  to  have  been  connected  with 
that.  That  overlooks  the  matters  of  inducement  pleaded, 
to  the  effect  that  the  bank,  at  the  time  the  alleged  fraudulent 
scheme  was  made,  owned  the  worthless  mill  property  which 
it  had  acquired  in  due  course  of  business  in  efforts  to  collect 
a  bad  debt,  and  that  it  became  a  party  to  such  scheme  as 
a  means  to  collect  its  money,  and,  incidentally,  to  obtain 
fraudulent  gains,  and  that  when  the  complaint  comes  down 
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to  the  fraudulent  agreement  it  is  alleged  that  the  sale  of  the 
mill  plant  was  to  plaintiff  for  $10,000  more  than  it  was  worth 
and  more  than  the  cost  to  the  conspirators,  and  that  it  was  a 
part  of  the  fraudulent  agreement  that  Savage,  the  cashier  of 
defendant,  and  Hayden,  should  obtain  control  of  the  proposed 
corporate  organization,  its  books  and  papers,  and  then,  while 
ostensibly  handling  its  business  in  the  interest  of  the  corpora- 
tion, consummate  the  pre-arranged  plan  to  swindle  it  for  the 
benefit  of  all  the  defendants,  and  to  manipulate  its  records  so 
as  to  hide  the  facts.  It  needs  no  extensive  discussion  to  show 
that  the  allegations  which  follow,  to  the  effect  that  the  scheme 
was  consummated,  are  laid  definitely  within  the  original  plan, 
to  which  it  is  very  clearly  alleged  defendant  bank  was  a  party. 
The  argument  of  counsel  on  this  point,  that  at  most  the 
alleged  conspiracy  was  to  sell  and  that  the  allegations  as  to 
consummation  include  only  Savage  and  Hayden,  by  charging 
that  they,  as  officers  of  the  defendant,  bought,  and  that  the 
two  acts  are  not  connected,  hardly  bears  the  test  of  reason- 
able analysis.  The  story  told  is,  plainly,  that  Savage  and 
% Hayden,  acting  for  the  conspirators,  pursuant  to  the  agree- 
ment to  sell  the  mill  plant  and  the  mine  to  the  appellant,  in 
a  way  to,  fraudulently,  secure  gains  for  such  conspirators,  of 
which  it  is  plainly  said,  over  and  over  again,  the  bank  was 
one,  purchased  the  property  for  the  corporation  so  as  to  make 
such  gains  to  the  amount  of  $10,000. 

Again,  it  is  suggested  that  as  to  the  mine  the  allegations 
regarding  the  bank's  connection  with  it  are  subject  to  the 
same  infirmity  as  those  in  regard  to  the  mill  plant,  and  that, 
as  defendants  obtained  the  option  on  the  mine  before  the 
organization  of  plaintiff  was  thought  of,  they  had  a  right, 
without  fraud,  to  sell  it  in  good  faith  at  an  advance.  What 
has  been  said  as  to  the  alleged  connection  of  the  bank  with 
the  fraudulent  sale  of  the  mill  plant,  applies  equally  as  well 
to  the  sale  of  the  mine.  True,  if  defendants  or  the  bank 
owned  the  mine,  either  one  or  all  had  a  right,  acting  in 
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good  faith,  to  sell  it  at  an  advance,  but  the  mischief  of  the 
matter  was,. according  to  the  complaint,  that  neither  the 
bank  nor  either  of  the  defendants  acted  in  good  faith.  The 
bank  did  not  own  the  mine,  neither  did  the  defendants. 
Savage  and  Hayden  occupied  positions  of  trust  and  confi- 
dence as  to  the  subscribers  to  the  stock  of  the  corporation 
in  the  first  instance,  and  after  its  organization  they  occupied 
such  positions  in  regard  to  it  as  directors  and  officers.  In 
that  situation,  for  Hayden  and  Savage  to  pretend  that  the 
mine  was  the  property  of  third  persons  and  could  be  bought 
only  for  $7,000,  while  they  and  the  bank  secretly  controlled 
the  right  to  purchase  it  for  $2,000  less,  and,  by  that  means, 
acting  for  the  buyers  ostensibly,  but  secretly  for  the  sellers, 
of  whom  the  bank  was  one,  to  make  the  saie  of  the  prop- 
erty to  appellant,  rendered  all  of  the  defendants  liable  to 
refund  the  profits  they  made  out  of  the  transaction  and 
without  reference  to  the  proportion  which  each  received  of 
the  fruits  of  the  fraud ;  and  an  equitable  action  to  charge 
them  as  trustees  of  their  ill-gotten  gains  and  to  compel  an 
accounting  for  and  restitution  of  the  same,  was  proper, 
though  not  the  exclusive  remedy  for  the  wrong.  Fountain 
Spring  P.  Co.  v.  Roberts,  92  Wis.  345 ;  Franey  v.  Warner,  96 
Wis.  222;  Hebgen  v.  Koeffier,  97  Wis.  313. 

On  that  branch  of  the  case  which  respondent  treats  as  a 
separate  cause  of  action  to  avoid  a  judgment,  it  is  said  that 
the  neglect  of  Hayden,  the  secretary  of  plaintiff,  to  defend, 
was  neglect  of  the  corporation,  and  his  knowledge  its  knowl- 
edge, therefore  equity  will  not  grant  relief,  citing  Nye  v. 
JSocho-r,  92  Wis.  40.  That  was  a  case  involving  the  question 
of  mere  neglect.  If  an  agent  merely  neglect  the  principal's 
business,  action  or  nonaction  of  the  former  constituting  such 
neglect  will  be  attributable  to  the  principal.  But  the  idea 
that  an  agent  can  collude  with  a  third  person  to  bring  about 
such  neglect  for  the  purpose  of  obtaining  the  principal's 
property  for  the  joint  benefit  of  the  agent  and  such  third 
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person,  and  then  shield  themselves  behind  the  doctrine  that 
neglect  of  the  agent  is  neglect  of  the  principal,  is  not  worthy 
of  serious  consideration.  The  mere  statement  of  it  is  suffi- 
cient to  show  its  absurdity. 

Further,  as  to  the  supposed  separate  cause  of  action,  the 
point  is  made  that  under  the  Code  of  this  state  circuit  courts 
have  jurisdiction  of  what  were  formerly  suits  in  equity,  as 
well  as  actions  at  law,  all  distinctions  between  such  suits 
and  actions  having  been  abolished,  and  that,  under  the  new 
system,  a  direct  action  to  open  or  vacate  a  judgment  will 
not  lie ;  that  the  only  remedy  is  by  petition  at  the  foot  of 
the  judgment,  and  that  in  such  a  proceeding  other  parties 
may  be  brought  in.  To  that  point  Stein  v.  Benedict,  83 
Wis.  603,  is  cited.  That  was  a  case  commenced  in  the  circuit 
court  to  restrain  the  enforcement  of  a  judgment  rendered  in 
another  such  court  against  one  defendant  who  was  really 
surety  for  another  defendant  who  was  solvent.  There  was 
no  question  but  that  the  judgment  was  properly  rendered, 
and  that  the  judgment  creditor  was  legally  and  equitably 
entitled  thereto.  The  complaint  was  merely  of  the  inequita- 
ble use  of  the  judgment  in  that  threats  were  made  to  collect 
it  out  of  property  of  the  surety  instead  of  that  of  the  prin- 
cipal. The  court  decided  that  the  action  would  not  lie,  first, 
because  one  circuit  court  will  not  restrain  the  enforcement  of 
a  judgment  rendered  in  another  circuit  court;  second,  because 
relief  was  obtainable  by  motion  in  the  action  in  which  the 
judgment  was  rendered.  Said  Justice  Pinnby,  who  wrote 
the  opinion,  in  substance,  the  power  of  the  court  in  which  the 
judgment  was  rendered  to  grant  the  relief  by  petition,  in 
cases  like  this,  is  undoubted.  The  authorities  cited  to  support 
that  statement  clearly  indicate  that  the  court  had  in  mind 
only  situations  involving  the  inequitable  use  of  a  valid  judg- 
ment, one  free  from  attack  originally,  not  one  claimed  to  be 
invalid  because  of  fraud  in  its  rendition.  Among  the  cita- 
tions is  Platto  v.  Deuster,  22  Wis.  482,  where  the  wrong  corn- 
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plained  of  was  threatened  enforcement  of  a  judicial  sale  by 
writ  of  assistance  against  a  person  not  bound  by  the  judg- 
ment upon  which  the  sale  was  based.  Cardinal  v.  Eau  Clairo 
L.  Co.  75  Wis.  405,  is  another,  where  the  wrong  sought  to- 
be  prevented  was  a  second  collection  of  a  judgment,  it  hav- 
ing been  once  paid  but  not  satisfied.  What  was  said  in  the 
Stein  Case,  and  others  of  its  class,  particularly  Endter  v. 
Lennon,  46  Wis.  299,  about  applying  by  petition  in  the  orig- 
inal cause,  must  not  be  read  as  authorizing  such  a  proceed- 
ing to  attack  and  annul  a  judgment  on  the  ground  of  fraud 
or  to  prevent  its  enforcement  on  that  ground,  the  fraud 
reaching  back  to  and  entering  into  the  proceedings  which 
resulted  in  the  judgment.  There  were  some  observations 
made  in  the  Stein  Case,  about  the  filing  of  a  petition  and  its- 
having  the  nature  of  a  cross  bill  or  supplemental  bill  and 
the  bringing  in  of  new  parties  and  there  being  substantially 
a  new  trial  and  the  entry  of  a  new  or  supplemental  decree, 
referring  to  sees.  2610,  2883,  E.  8. 1878.  What  was  thus  said 
was  outside  the  case.  Such  sections  refer  to  the  bringing  in 
of  parties,  the  formation  of  issues  and  the  entry  of  judg- 
ments, so  as  to  settle  by  a  single  decree  the  rights  of  all  par- 
ties,—  not  to  proceedings  to  review  a  judgment  already 
entered.  The  method  provided  by  the  Code  for  opening  a 
judgment,  and  for  further  proceedings  in  the  cause,  is  ex- 
clusive. After  the  time  limited  by  statute  has  expired,  re- 
lief against  a  judgment  on  the  ground  that  it  ought  not  to 
have  been  rendered,  for  some  cause  not  presented  and  passed 
upon  by  the  court,  must  be  obtained  by  an  independent 
action  in  equity.  Crowns  v.  Forest  Z.  Co.  102  Wis.  97.  In  such 
independent  action  the  complaint  may  be  spoken  of  as  a  bill 
in  the  nature  of  a  bill  of  review,  in  the  sense  that  it  is  the 
pleading  on  the  part  of  a  plaintiff  to  accomplish,  in  effect,  the 
purpose  of  the  former  bill  of  review.  Strictly  speaking  bills 
of  review  and  bills  in  the  nature  of  bills  of  review,  as  such 
pleadings  were  known  to  the  old  chancery  practice,  are  not 
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known  to  the  Code.  The  statutory  method,  by  motion,  for 
opening  a  judgment  after  the  term  at  which  it  was  rendered, 
in  order  to  obtain  relief  from  fraud  or  mistake,  is  regulated 
by  sec.  2832,  Stats.  1898,  limiting  the  time  to  one  year  after 
notice  of  the  judgment,  and  sec.  2879,  which  authorizes  a 
new  trial  to  be  granted  on  an  application  made  in  whole  or 
in  part  upon  newly  discovered  evidence,  within  one  year 
from  the  verdict  or  finding.  This  court  said  in  Whitney  v. 
Karner^  44  Wis.  563,  overlooking  sec.  2879,  which  was  then 
new :  "  A  circuit  court  has  no  power  to  set  aside  its  own 
judgment  after  the  term  at  which  it  was  entered,  except 
where  the  judgment  is  void,  or  to  correct  clerical  errors, 
other  than  under  the  power  granted  by  sec.  38,  ch.  125,  R.  S. 
1858,"  now  sec.  2832,  Stats.  1898.  The  two  sections  referred 
to  cover  the  only  ways  provided  by  the  Code  for  the  reopen- 
ing of  a  cause  after  the  judgment  and  the  term,  on  account 
of  matters  not  of  record,  and  a  retrial  on  the  merits.  But 
that  does  not  militate  at  all  against  the  power  of  the  court 
by  motion  to  prevent  the  inequitable  use  of  a  valid  judg- 
ment, as  instanced  in  case  of  an  attempt  to  collect  a  judg- 
ment twice  and  the  case  of  an  attempt  to  collect  the  judgment 
of  a  surety  where  there  was  ample  property  in  sight  belong- 
ing to  the  principal  out  of  which  it  could  be  readily  collected. 
To  such  situations  Endter  v.  Lennon  and  Stein  v.  Benedict 
apply.  Neither  does  the  limitation  upon  proceedings  by 
motion  to  open  a  judgment  upon  some  ground  going  to  the 
right  of  plaintiff  to  the  relief  granted,  militate  at  all  against 
jurisdiction  in  equity  to  protect  a  person  from  a  judgment 
obtained  against  him  by  fraud.  So,  if  the  facts  upon  which 
it  is  sought  to  avoid  the  effect  of  the  alleged  fraudulent 
judgment  in  this  case  constitute  a  pretended  separate  cause 
of  action,  the  court  has  jurisdiction  of  it  and  of  the  parties, 
and  obviously  there  is  no  defect  of  parties.  Whether  the 
relief  sought  in  regard  to  the  judgment  is  the  proper  relief, 
or  whether  the  prayer  suggests  relief  beyond  the  power  of 
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the  court,  it  is  not  necessary  here  to  decide.  It  is  sufficient, 
on  the  demurrer,  that  the  facts  pleaded  warrant  substantial 
equitable  relief  as  to  the  alleged  fraudulent  judgment. 

The  last  two  points  need  not  necessarily  have  been  treated, 
because,  in  our  view  of  the  complaint,  the  pleader  did  not 
attempt  to,  and  did  not,  state  more  than  one  cause  of  action. 
Such  points  are  discussed  because  the  subject  covered  is 
likely  to  have  some  material  bearing  on  further  proceedings 
in  the  cause.  There  is  but  one  subject  of  action, — the  con- 
spiracy to  defraud  and  its  consummation  to  the  damage  of 
plaintiff.  All  the  allegations  of  fact  are  parts  of  the  pres- 
entation of  that  one  subject.  The  test  of  whether  there  is 
more  than  one  cause  of  action  stated  or  attempted  to  be 
stated  in  a  complaint  is  not  whether  there  are  different 
kinds  of  relief  or  objects  sought,  but  whether  there  is  more 
than  one  primary  right  sought  to  be  enforced  or  one  sub- 
ject of  controversy  presented  for  adjudication.  Oager  v. 
Bank  of  Edyerton,  101  Wis.  593;  BasseU  v.  Warner,  23  Wis. 
673.  Measuring  the  complaint  before  us  by  that  inflexible 
rule  of  equity  pleading,  it  is  easily  seen  that  there  is  but  one 
primary  right  which  plaintiff  is  endeavoring  to  have  vindi- 
cated, and  that  is  the  right  to  reimbursement  for  the  dam- 
ages which  the  corporation  has  suffered  by  the  alleged  con- 
summated fraudulent  scheme  of  defendants. 

What  has  been  said  leaves  nothing  more  that  occurs  to 
us  which  can  be  profitably  discussed  or  need  be  decided. 
The  complaint  seems  to  be  free  from  any  of  the  objections 
urged  against  it  by  respondent  and  the  demurrer  to  have 
been  improperly  sustained. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 
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114      18<58    Mulligan,  Respondent,  vs.  Albertz  and  wife,  Appellants. 

April  10  —  April  2S,  1899. 

Contracts:  Specific  performance:  Evidence:  Mental  capacity:  False  rep- 
resentations. 

L  An  action  for  specific  performance  of  a  contract  is  an  application  to 
the  judicial  discretion  of  the  court,  controlled  and  governed  by 
.  the  principles  and  rules  of  equity,  and  the  court  must  be  satisfied 
that  the  claim  for  a  deed  is  fair,  just,  and  reasonable,  and  that  the 
contract  is  equal  in  all  its  parts  and  founded  on  an  adequate  consid- 
eration, before  it  will  interpose  its  extraordinary  assistance. 

2.  In  an  action  for  the  specific  performance  of  a  contract  for  the  ex- 

change of  land,  it  appeared,  without  dispute,  that  there  was  a  taint 
of  insanity  in  the  defendant's  blood;  that  he  used  liquor  excess- 
ively; that  his  countenance  was  bloated;  and  that  he  was  ex- 
tremely nervous  and  incoherent  of  speech.  Three  physicians  whom 
he  consulted  and  a  number  of  his  friends  testified  that  in  their 
opinion  he  was  incompetent  to  transact  business.  On  the  other 
hand  several  witnesses,  who  saw  him  occasionally,  thought  he  was 
sober  and  competent  to  transact  business,  while  others,  who  saw 
him  about  the  time  of  the  contract,  testified  that  he  appeared  to  be 
in  his  right  mind  and  qualified  to  transact  business.  Held,  that  a 
finding  of  the  trial  court,  that  the  defendant  was  not  incompetent 
to  make  the  contract  sought  to  be  specifically  enforced,  at  the  time 
it  was  executed,  was  opposed  to  the  great  weight  of  the  evidence. 

3.  To  make  an  agreement  valid  requires  the  assent  of  the  understand- 

ing of  the  parties,  and  such  assent  presupposes  physical  power, 
moral  power,  and  a  serious  and  free  use  thereof. 

4.  By  the  contracts  on  which  the  action  was  founded,  the  defendant 

was  to  convey  to  plaintiff  a  farm  valued  at  $22,000,  incumbered  for 
$13,500,  in  consideration  of  a  saloon  property  valued  at  $14,000  and 
$8,000  in  money,  the  money  payment  being  considered  the  differ- 
ence in  value  of  the  two  properties.  The  court  by  its  judgment 
deducted  the  cash  payment  from  the  incumbrance  on  the  defend- 
ant's lands,  and  the  difference,  $5,500,  was  adjudged  a  lien  on  the 
lands  to  be  conveyed  to  defendant  by  him.  By  the  weight  of  testi- 
mony plaintiff's  property  was  not  worth  more  than  $5,000  to  $6,000. 
Held,  that  the  transaction  left  the  advantage  too  much  on  one  side 
to  appeal  to  conscience,  and  came  directly  within  the  rule  that  a 
contract  will  not  be  enforced  in  equity  when  there  are  indications 
of  overreaching  and  undue  advantage. 
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&  Where  defendant  testifies  that  representations  of  value  were  made, 
and  he  is  supported  by  the  inherent  probabilities  of  the  case,  and 
the  representations  are  material  and  such  as  he  had  a  right  to  and 
did  rely  upon,  and  are  false,  they  operate  as  a  fraud  upon  the  de- 
fendant's rights  and  ought  not  to  receive  the  sanction  of  a  court  of 
equity. 

&  Whether  a  representation  as  to  value  is  to  be  regarded  as  a  mere  ex- 
pression of  opinion,  or  as  an  absolute  representation  of  fact,  it  is  a 
circumstance  proper  to  be  considered  with  the  other  facts  in  the 
case,  on  the  question  of  decreeing  specific  performance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

Action  for  specific  performance  of  contracts  to  convey 
lands.  Henry  W.  Albertz  was  the  owner  of  a  farm  of  220 
acres  near  Oconomowoc,  in  Waukesha  county.  Plaintiff 
was  the  owner  of  a  saloon  building  and  contents  in  the  city 
of  Waukesha.  On  August  25, 1897,  Albertz  and  wife  made 
a  written  contract  in  which  they  agreed  to  convey  to  plaint- 
iff their  said  farm  and  certain  personal  property  for  the  sum 
of  $22,000,  to  be  paid  as  follows:  $14,000  by  a  conveyance 
to  them  of  plaintiff's  saloon  property,  and  $8,000  in  cash, 
"on  or  before  ten  days  after  date."  At  the  same  time 
plaintiff  and  wife  made  a  written  contract  in  which  they 
agreed  to  convey  the  saloon  property,  and  a  stock  of  liquors 
described,  to  Albertz  for  the  sum  of  $14,000,  to  be  paid  as 
follows:  "One  dollar  at  the  execution  and  delivery  hereof, 
and  the  balance  to  be  paid  by  the  execution  and  delivery  by 
the  parties  of  the  second  part  to  the  party  of  the  first  part 
of  his  farm  in  sections  35  and  36,  in  the  town  of  Oconomo- 
woc, pursuant  to  the  terms  of  a  certain  coivtract  by  and  be- 
tween the  parties  hereto  of  this  date,  on  or  before  ten  days 
after  this  date."  Both  contracts  contained  a  clause  that  "  it 
is  distinctly  agreed  and  understood,  by  and  between  the 
parties  hereto,  that  if  the  said  party  of  the  second  part 
should  fail  to  make  any  of  the  payments  of  purchase  money 
above  specified,  at  the  time  and  in  the  manner  above  speci- 
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fied,  in  such  case  this  agreement  shall  be  henceforth  utterly 
void,"  etc.  Neither  party  made  or  tendered  performance 
of  the  contract  within  the  time  specified.  Plaintiif  thereafter 
commenced  this  action.  In  his  complaint  he  set  up  the  two 
contracts,  and  alleged  the  performance  of  the  conditions 
therein  on  his  part,  and  the  tender  of  the  deed  and  money 
mentioned,  and  the  refusal  of  defendants  to  accept  the  same 
or  to  execute  the  deed  of  their  farm.  The  defendants  an- 
swered separately.  The  defendant  husband,  among  other 
things,  alleged  that  plaintiff  fraudulently  represented  his 
property  to  be  worth  the  sum  of  $14,000,  when  it  was  not; 
that  the  defendant  came  from  insane  stock ;  that  his  mind 
was  weak  and  unsettled,  and  easily  misled  and  deceived ; 
that  he  was  given  to  the  excessive  use  of  intoxicating  liquors; 
that  he  was  wholly  unfit  and  incompetent  to  enter  into  said 
agreements ;  that  his  farm  was  heavily  incumbered,  to  plaint- 
iff's knowledge ;  and  that  being  unable,  within  the  ten  days, 
to  clear  the  title,  he  was  unable  to  carry  out  the  contract.  The 
answer  of  the  wife  covers  substantially  the  same  ground. 

A  trial  was  had,  and  the  court  decided  that  the  plaintiff 
was  entitled  to  specific  performance.  The  testimony  not 
being  clear  as  to  the  amount  and  character  of  the  liens  upon 
defendant's  farm,  he  then  made  an  order  of  reference  to  as- 
certain the  facts.  The  referee  reported  that  there  were 
mortgages  and  liens  against  the  property  to  the  amount  of 
$13,572.73,  and  a  life  annuity  of  $75  fo*  the  support  of  an 
insane  brother  of  the  defendant  Henry.  Upon  the  coming 
in  of  this  report,  the  court  made  findings  to  the  effect  that 
the  contracts  in  question  had  been  duly  executed  and  deliv- 
ered ;  that  the  plaintiff  had  performed  the  conditions  on  his 
part;  that  he  had  tendered  a  deed  of  his  premises,  and  also 
stood  ready  to  make  the  cash  payment  of  $8,000;  that  de- 
fendants refused  to  carry  out  the  contract  on  their  part 
without  cause  or  justification;  that  plaintiff  was  ready  to 
deliver  his  deed  and  pay  the  money  within  the  ten  days 
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provided  in  the  contract,  bat  that  it  was  never  demanded ; 
that  time  was  pot  of  the  essence  of  the  contracts  or  made  so 
by  express  agreement,  but  performance  was  delayed  by  de- 
fendants by  one  excuse  and  another  purposely,  and  they  led 
the  plaintiff  to  believe  they  would  perform  until  after  the 
ten  days  had  expired;  that  plaintiff  made  no  fraudulent  rep 
resentations  as  to  the  value  of  his  property;  that  the  defend- 
ant Henry  was  not  incapacitated  to  make  the  contract;  that 
there  was  no  mistake  or  misrepresentation  as  to  the  value 
of  the  property,  but  that  the  values  placed  in  the  contract 
were  first  suggested  by  Albertz;  that  the  $8,000  cash  pay- 
ment was  deemed  to  be  the  difference  between  the  values  of 
their  respective  properties;  that  all  of  the  liens  and  mort- 
gages were  due  and  payable  except  one  mortgage  of  $3,140, 
and  that  suit  had  been  commenced  to  foreclose  all  of  the 
mortgages  except  one.  As  conclusions  of  law,  the  court 
found  plaintiff  entitled  to  specific  performance ;  that,  upon 
payment  of  the  liens  and  mortgages  mentioned,  he  was  en- 
titled to  a  lien  back  on  the  premises  he  was  to  convey  for 
$5,572.73,  and  interest  from  June  24, 1898,  and  to  secure  the 
payment  of  the  $75  annually  mentioned.  A  judgment  en- 
tered pursuant  to  these  findings  is  sought  to  be  reviewed  on 
this  appeal. 

John  A.  Kelly,  attorney,  and  C.  IT.  Van  Alsline,  of  counsel, 
for  the  appellants. 

For  the  respondent  there  was  a  brief  by  By  an  &  Mertony 
and  oral  argument  by  T.  E.  Ryan. 

Bardeen,  J.  An  action  for  the  specific  performance  of  a 
contract  is  an  application  to  the  sound  discretion  of  the 
court.  It  does  not  come  as  a  matter  of  course.  The  juris- 
diction to  compel  it  is  not  compulsory.  "  A  court  of  equity 
must  be  satisfied  that  the  claim  for  a  deed  is  fair  and  just 
and  reasonable,  and  the  contract  equal  in  all  its  parts  and 
founded  on  an  adequate  consideration,  before  it  will  inter- 
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pose  with  this  extraordinary  assistance."  Williams  v.  WiU- 
iams,  50  Wis.  311;  Combs  v.  Scott,  76  Wis.  662;  Docter  v. 
Furch,  91  Wis.  464;  Dewey  v.  Spring  Valley  Z.  Co.  98  Wis.  83. 
But  this  discretion  is  not  one  to  be  exercised  at  the  mere 
will  and  pleasure  of  the  judge.  It  must  be  a  judicial  dis- 
cretion, controlled  and  governed  by  the  principles  and  rules 
of  equity.  Its  exercise  therefore  depends  upon  the  existence 
of  a  multitude  of  facts,  events,  and  incidents  surrounding  the 
transaction,  from  which  the  court  is  to  ^determine  the  supe- 
riority of  the  equitable  over  the  legal  right.  When  these 
conditions  and  circumstances  are  clearly  proven,  and  are 
such  as  equity  regards  as  essential  to  the  administration  of 
its  peculiar  modes  of  relief,  specific  performance  "will  be 
granted.  These  conditions  and  incidents  are  thus  stated 
in  Pomeroy,  Cont.  §  38:  "The  contract  must  be  certain,  un- 
ambiguous, mutual,  and  upon  a  valuable  consideration;  it 
must  be  perfectly  fair  in  all  its  parts;  free  from  any  mis- 
representation or  misapprehension,  fraud  or  mistake,  impo- 
sition or  surprise;  not  an  unconscionable  or  hard  bargain; 
and  its  performance  not  oppressive  upon  the  defendant. 
Finally,  it  must  be  capable  of  specific  performance  through 
a  decree  of  the  court."  A  great  multitude  of  cases  have 
arisen  in  which  these  principles  have  been  applied,  as  will 
be  seen  by  reference  to  the  note  to  this  section.  The  most 
important  of  the  conditions  named  is  the  element  of  fairness 
and  equality  in  the  terms  of  the  contract  in  its  operation 
upon  the  defendant.  One  of  the  most  beneficial  principles 
in  the  administration  of  equity  is  that  he  who  seeks  equity 
must  do  equity.  Its  practical  operation  has  been  such  as  to 
resist  and  counteract  every  possible  circumstance  and  inci- 
dent of  unfairness,  inequality,  and  inequity.  It  requires  the 
complaining  party  to  stand  in  conscientious  relations  with 
his  adversary  to  the  extent,  at  least,  that  his  demand  is  fair 
and  just,  and  that  the  relief  sought  shall  not  be  oppressive 
or  hard  upon  him.    See  Kudkamp  v.  Hidding,  31  Wis.  503. 
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When  we  come  to  test  the  results  of  the  recovery  in  this 
case  by  the  principles  stated,  we  are  met  with  some  very 
significant  circumstances.  It  was  insisted  by  defendants 
that  Albertz  was  weak-minded;  that  there  was  a  taint  of  in- 
sanity in  the  family;  and  that,  for  more  than  two  years 
prior  to  the  execution  of  these  contracts,  he  was  a  drunk- 
ard, and  actually  incapable  of  attending  to  his  affairs.  The 
court  found  that  he  executed  the  contract  understandingly, 
and  that  he  was  not  incapacitated  by  insanity,  undue  in- 
fluence, or  use  of  intoxicating  liquors.  The  proof  shows  that 
his  parents  were  first  cousins.  Seven  children  were  born 
to  them.  Two  died  in  infancy;  two  were  insane  and  in 
the  asylum;  another,  a  sister  of  the  defendant,  was  under 
guardianship  as  an  insane  person.  The  contracts  in  suit 
were  executed  on  August  27, 1897.  The  testimony  is  undis- 
puted that,  for  five  years  prior  to  this  time,  Albertz  had  been 
in  the  habit  of  drinking  intoxicating  liquor,  and  during  the 
two  years  next  before  he  had  drank  from  a  quart  to  a  quart 
and  a  half  of  whiskey  daily.  Some  time  during  the  month 
of  August  he  consulted  Dr.  Rice  in  regard  to  his  condition. 
The  doctor  found  him  on  the  verge  of  delirium  tremens. 
His  hands  trembled,  his  will  power  was  weakened,  and  his 
speech  was  rambling  and  incoherent.  In  his  opinion,  the 
excessive  use  of  alcohol  by  a  person  with  a  hereditary  tend- 
ency to  insanity  would  undoubtedly  lead  to  dementia;  that  a 
man  in  his  condition  could  not  act  with  cool  judgment,  and, 
according  to  his  recollection,  Albertz  was  not  in  a  condition 
to  do  any  business.  Dr.  Hadley  also  saw  him  in  August, 
and  described  his  condition.  His  conversation  was  discon- 
nected, and  it  was  impossible  for  him  to  keep  his  mind  upon 
one  subject  for  any  length  of  time.  In  his  opinion  he  was 
not  in  a  condition  to  understand  or  transact  business  intelli- 
gently. Albertz  was  taken  to  the  Keeley  Institute  in  Octo- 
ber following.  Dr.  Vincent,  the  attending  physician,  found 
his  mental  condition  exceedingly  bad#  His  stomach  w^s 
Vol.  103—10 
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badly  diseased,  and  he  suffered  from  extreme  nervousness. 
He  was  then  unfit  to  do  business,  and  not  responsible.  In 
addition  to  the  medical  testimony,  that  of  a  number  of 
friends  and  acquaintances  was  presented.  They  all  agree 
that  he  was  weak-minded,  much  given  to  the  use  of  liquor, 
rambling  and  distracted  in  conversation,  and  queer  in  his 
actions.  Their  conclusion,  from  his  mental  condition,  was 
that  he  was  incompetent  to  transact  business.  On  the  part 
of  the  plaintiff,  several  witnesses  were  produced  who  saw 
him  occasionally,  and  thought  he  was  sober  and  competent 
to  transact  business.  Others  who  saw  him  about  the  time 
the  contract  was  made  say  that  he  appeared  to  be  in  his 
right  mind,  and  .qualified  to  do  business. 

We  have  made  a  careful  study  and  review  of  all  this  tes- 
timony, and,  while  there  is  some  that  supports  the  court's 
conclusion,  we  are  convinced  that  that  conclusion  is  decid- 
edly opposed  to  the  great  weight  thereof.  The  testimony 
of  the  two  doctors  who  examined  and  treated  him  within  a 
short  time  of  the  making  of  these  contracts  is  of  consider- 
able significance.  They  were  skilled  in  their  profession, 
and  much  better  qualified  than  any  other  witnesses  to  judge 
of  his  mental  condition.  The  taint  of  insanity,  the*  undis- 
puted fact  of  excessive  use  of  liquor,  extreme  nervousness, 
incoherence  of  speech,  and  bloated  countenance,  are  all  cir- 
cumstances unrebutted.  While  it  may  be  true  that  Albertz 
may  have  appeared  sober  on  the  day  the  contract  was  exe- 
cuted, that  fact  alone  will  not  purge  the  transaction.  The 
inquiry  is,  Was  he  in  such  mental  condition  as  to  fully  un- 
derstand and  appreciate  the  force  and  effect  of  the  bargain 
he  made  ?  It  is  unnecessary  to  go  beyond  the  record  to 
search  for  reasons.  The  facts  before  detailed  speak  for 
themselves.  They  must  have  been  evident  to  the  plaintiff. 
A  man  on  the  verge  of  delirium  tremens  cannot  hide  his 
personality.  It  intrudes  itself  in  every  act  and  look.  It 
proclaims  itself  in  speech  and  in  deed,  and  requires  no  ex- 
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pert  to  identify  it.  When  these  conditions  exist,  a  person 
dealing  with  the  diseased  subject  must.be  on  his  guard.  Our 
conclusion  is  that  Alberts  was  not  in  such  mental  condition 
as  to  be  able  to  fairly  understand  the  facts  of  the  transac- 
tion, and  that  the  plaintiff  must  have  known  it. 

To  make  an  agreement  valid  requires  the  assent  of  the 
understanding  of  the  parties.  This  implies  the  exercise  of 
reason  and  deliberation.  As  stated  by  Judge  Willard  (Wil- 
lard,  Eq.  Jur.  170) :  "  Every  true  consent  supposes,  first,  a 
physical,  second,  a  moral,  power,  and,  third,  a  serious  and 
free  use  of  them."  When  these  elements  do  not  co-exist,  a 
court  of  equity  seldom  lends  its  power  to  its  enforcement. 
In  addition  to  the  matter  referred  to,  we  are  led  to  consider 
the  one-sided  character  of  the  contracts,  and  the  harsh  and 
oppressive  results  to  the  defendants.  Under  the  court's  judg- 
ment, plaintiff  has  the  defendants'  farm  and  a  lien  of  over 
$5,500  on  his  own  premises.  The  defendants  have  the  plaint- 
iff's saloon  property,  which,  according  to  several  of  the  wit- 
nesses, would  not  sell  for  sufficient  to  pay  plaintiff's  lien.  In 
other  words,  as  counsel  argue,  plaintiff  has  both  properties 
and  defendants  have  nothing.  This  result  is  reached  by  the 
court  in  adjudging  the  supposed  equities  between  the  parties. 
According  to  the  findings,  there  were  no  representations  of 
value  made.  The  $8,000  plaintiff  was  to  pay  was  considered 
to  be  the  difference  in  value  between  the  farm  and  the  saloon 
property.  Defendants'  farm  was  incumbered  to  the  amount 
of  $13,572.73,  besides  the  life  annuity.  He  deducts  the  cash 
payment  plaintiff  was  to  make  from  this  amount,  and  the 
difference  is  adjudged  to  be  a  lien  upon  the  property  he  was 
to  convey  to  defendants.  According  to  the  weight  of  the 
testimony,  plaintiffs  property,  at  the  outside  estimate,  was 
not  worth  more  than  $5,000  to  $6,000.  This  would  leave 
no  margin  of  value  to  the  defendants  in  excess  of  the  Hans 
mentioned.  This  result  only  serves  to  emphasize  the  inca- 
pacity of  the  defendant  when  he  made  the  contract.  A  deal 
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which  leaves  the  advantages  to  be  derived  from  it  so  much 
on  one  side  does  not  appeal  to  conscience.  It  comes  directly 
within  the  rule  that  a  contract  will  not  be  enforced  in  equity 
where  there  are  indications  of  overreaching  and  undue  ad- 
vantage. 

We  disagree  with  the  court  on  the  conclusion  reached, 
that  there  were  no  representations  of  value  made.  Both 
defendants  testify  that  such  representations  were  made,  and 
they  are  supported  by  the  inherent  probabilities  of  the  case. 
They  lived  twenty  miles  distant  from  Waukesha,  and  neither 
had  any  knowledge  of  values  of  property  therein,  or  any 
means  of  judging  of  its  value.  Albertz  claimed  that  his  prop- 
erty was  worth  $100  per  acre,  or  $22,000.  The  plaintiff 
does  not  deny  that  he  stated  to  Mrs.  Albertz  that  his  prop- 
erty was  worth  $14,000, —  a  statement  made  to  induce  her 
to  sign  the  contract.  Whether  we  regard  it  as  a  mere  ex- 
pression of  opinion  or  an  absolute  representation  of  fact,  it 
is  a  circumstance  proper  to  be  considered  on  the  question  of 
the  specific  performance  of  the  contract,  with  the  other 
facts  in  the  case.  The  conditions  were  such  that  it  had  the 
force  and  effect  of  an  express  representation,  so  far  as  the 
rights  of  Mrs.  Albertz  are  concerned.  Whatever  of  reluc- 
tance she  might  have  to  signing  the  contract  would  be  quite 
likely  to  be  removed  by  a  representation  that  the  property 
was  worth  "the  amount  stated.  Had  its  actual  value  been 
stated,  quite  a  different  aspect  would  have  been  presented. 
The  wife  was  called  upon  to  part  with  valuable  rights,  and 
she  had  a  right  to  rely,  as  she  says  she  did,  upon  the  state- 
ment of  value  made.  That  the  statement  was  false  is  a  fact 
of  absolute  certainty  in  the  case, —  false  to  the  amount  of 
$6,000  or  $7,000.  It  was  made  at  a  time  quite  opportune 
to  the  end  in  vifcw,  and  seems  to  have  served  its  purpose. 
It  operated  as  a  fraud  upon  the  rights  of  the  defendant,  and 
ought  not  to  receive  the  sanction  of  a  court  of  equity.  Sur- 
veying the  whole  case,  we  are  convinced  that  the  contracts 
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were  not  fair  iji  all  their  parts;  that  they  were  not  free 
from  misrepresentations  and  imposition;  that  the  bargain 
was  unconscionable  and  hard ;  and  that  their  performance 
would  be  unjustly  oppressive  to  the  defendants. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint. 


Brown,  Respondent,  vs.  Oneida  Couhty,  Appellant.  __ 

Brown  Bros.  Lumber  Company,  Respondent,  vs.  Same,  Ap-    }%  lee 

pellant.  10^       l49 

Brown  &  Bobbins  Lumber  Company,  Respondent,  vs.  Samb,    in      l"»o2 

Appellant.  m      l5°3 

Brown,  Respondent,  vs.  Same,  Appellant. 
Bib  River  Lumber  Company,  Respondent,  vs.  Sams,  Ap- 
pellant. 
Brown,  Respondent,  vs.  Sajce,  Appellant. 

•  February  4— May  16, 1899. 

Taxation:  Assessment:  Board  of  review:  Jurisdiction:  Findings:  Seas* 
sessment:  Evidence. 

L  The  duties  of  a  board  of  review  are  guori-judioial,  and  courts  have 
no  jurisdiction  to  disturb  its  findings  and  determinations  unless  it 
is  acting  in  bad  faith,  or  outside  its  jurisdiction,  or  in  intentional 
disregard  of  law. 

&  On  August  25,  fifty-seven  days  after  the  time  fixed  by  sea  1060,  R.  S. 
1878,  for  its  annual  meeting,  a  board  of  review,  acting  on  impres- 
sions and  information  received  by  individual  members,  on  its  own 
motion  and  without  any  testimony,  increased  the  aggregate  valua- 
tions of  the  assessor  on  certain  property  $20,500.  October  15,  the 
owners  appeared  before  the  board  and  demanded  that  such  valua- 
tions be  reduced  to  the  actual  valuations,  and  that  they  be  allowed 
to  furnish  testimony  before  the  board  concerning  such  valuations. 
Nothing  more  was  done  by  the  board,  except  to  employ  an  attor- 
ney, until  November  25,  when  the  board  reconsidered  its  action  of 
August  25,  and  proceeded  to  hear  evidence,  and  on  December  4 
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finally  fixed  the  valuations,  in  the  aggregate,  $17,000  more  than . 
those  of  the  assessor.  No  notice  of  an  intention  to  raise  the  assess- 
or's valuations  on  suoh  property  was  given  until  November  25.  In 
an  action  to  set  aside  the  taxes  levied  on  such  valuations,  on  the 
ground  that  the  assessment  was  illegal,  the  answer  admitted  that 
the  assessor,  according  to  the  best  of  his  judgment,  assessed  the  prop- 
erty at  the  full  value  which  could  be  obtained  at  private  sale.  Held, 
that  the  board  did  not  keep  within  its  jurisdiction,  but  reached  its 
conclusion  without  evidence  and  arbitrarily,  and  then,  intention- 
ally and  wrongfully  and  contrary  to  the  overwhelming  weight  of 
evidence,  refused  to  change  or  modify  its  conclusions,  except  in 
certain  particulars  which  left  the  badge  of  bad  faith  and  inten- 
tional wrong  on  its  conduct,  and  that  under  such  circumstances 
courts  have  jurisdiction  to  review  its  action. 

&  Expressions  in  the  opinion  of  the  trial  judge,  that  he  acquits  the 
board  of  "  bad  faith  "  and  "  express  intent  to  injure  or  wrong  plaint- 
iff," are  insufficient  to  nullify  findings  of  the  court  that  when  the 
final  action  was  taken  the  members  of  the  board  were  incapable  of 
making  a  fair  and  impartial  determination. 

4  No  reassessment  is  necessary  when  the  illegality  found  does  not  af- 
fect the  groundwork  of  the  tax,  nor  all  the  property  in  the  munici- 
pality or  assessment  district,  nor  any  property  not  involved  in  the 
suit  ' 

Appeals  from  judgments  of  the  circuit  court  for  Oneida 
county:  Chas.  V.  Bardken,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

George  Curtis,  Jr.,  and  A.  W.  Shelton,  for  the  appellant, 
contended,  inter  alia,  that  knowledge  obtained  by  the  board 
of  review  may  be  treated  as  evidence  on  which  they  could 
properly  change  the  valuations  of  the  assessor.  Hixon  v. 
Oneida  Co.  82  Wis.  515;  T.  B.  Scott  L.  Co.  v.  Oneida  Co. 

72  Wis.  158;  Mclntyre  v.  White  Creek,  43  Wis.  620;  State 
ex  rd.  Smith  v.  Gaylord,  73  Wis.  306.  The  court  cannot 
properly  weigh  the  evidence  produced  before  the  board  of 
review  or  substitute  its  judgment  for  that  of  the  board  on 
questions  of  values.  Steele  v.  Dunham,  26  Wis.  393;  Mil- 
waukee I.  Co.  v.  Schitbel,  29  Wis.  444;  Fond  du  Lac  W.  Co. 
v.  Fond  du  Lac,  82  Wis.  322;  State  ex  rd.  S?nith  v.  Gaylord, 

73  Wis.  306.    The  court  could  not  grant  the  relief  prayed 
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without  requiring  a  reassessment.  See.  1210ft,  R.  8.  1878; 
Mills  v.  Oleason,  11  Wis.  497;  Warden  v.  Fond  du  Lac  Co.  14 
Wis.  621;  Smith  v.  Smith,  19  Wis.  619;  Dean  v.  Borschenvus, 
30  Wis.  247;  Marsh  v.  Clark  Co.  42  Wis.  512;  Single  v.  Stet- 
tin, 49  Wis.  647;  Plumer  v.  Marathon  Co.  46  Wis.  163; 
Flanders  v.  Merrimack,  48  Wis.  568.  The  judgment  of  the 
trial  court  did  not  require  the  payment  of  plaintiffs9  equi- 
table share  of  the  legal  tax.  Marsh  v.  Clark  Co.  42  Wis.  502 ; 
Flanders  v.  Merrimack,  48  Wis.  568.  Payment  of  interest 
should  be  required  as  a  condition  of  relief.  Arnold  v.  Juneau 
Co.  43  Wis.  627;  Eixon  v.  Eagle  River,  91  Wis.  649. 

For  the  respondents  there  was  a  brief  by  S.  H.  Afb<m,  S.  S. 
Miller,  and  John  Barnes,  and  oral  argument  by  Mr.  MUler 
and  Mr.  Barnes. 

Oassoday,  C.  J.  These  six  several  actions  were  brought 
by  the  respective  plaintiffs  to  set  aside  the  taxes  for  the  year 
1896  on  the  several  parcels  of  real  estate  in  Rhinelander, 
described  in  the  several  complaints,  on  the  sole  ground  that 
the  assessment  was  illegal.  Each  of  the  six  complaints  al- 
leged, in  effect,  that  it  was  the  general  plan  and  purpose  of 
the  assessor  to  assess  all  the  property  in  the  city  at  not  to 
exceed  its  full  cash  value,  but  that  as  to  all  of  the  properties 
in  the  suit  (except  the  K  0.  Brown  residence)  they  were 
assessed  for  a  value  largely  in  excess  of  their  actual  value. 
The  E.  O.  Brown  residence  is  alleged  to  have  been  assessed  at 
the  actual  value.  In  ail  of  the  other  cases  the  overvaluation 
by  the  assessor  is  alleged  to  have  been  wilful  and  fraudulent. 
It  is  also  alleged  that  the  board  of  review,  without  hearing 
evidence,  raised  the  assessor's  values  on  all  and  singular  of  the 
properties  in  suit,  to  wit,  on  the  W.  E.  Brown  residence  $1,000, 
on  Brown  Bros.  Lumber  Company's  plant  $7,000,  on  Brown  cfe 
Bobbins  Lumber  Company's  plant  $4,500,  on  the  E.  0.  Brown 
sawmill  $2,000,  on  the  E  0.  Brown  planing  mill  $1,000,  on 
the  E  O.  Broum  residence  $2,000,  on  the  Bib  River  Lumber 
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Company  planing  mill  $1,000,  on  the  A.  W.  Brown  residence 
$1,000;  that  thereafter  the  plaintiffs,  respectively,  appeared 
before  the  board,  and  offered  testimony  showing  that  the 
property  in  each  case  was  of  the  value  alleged  in  the  com- 
plaint and  jio  more,  and  that  no  competent  testimony  was 
offered  to  the  contrary,  and  that  the  board  of  review  never- 
theless refused  to  recede  from  its  value  before  fixed,  except 
in  the  case  of  E  O.  Brown's  sawmill  and  the  E.  O.  Brown 
planing-mill  properties,  and  as  to  these  two  properties  the 
board  reduced  their  own  valuation  on  the  planing-mill  prop- 
erty $500,  and  reduced  their  own  valuation  on  the  sawmill 
property  $2,000,  to  the  amount  fixed  by  the  assessor;  that 
such  action  of  the  board  was  wilful  and  corrupt,  with  full 
knowledge  that  the  values  were  excessive,  and  with  intent 
to  make  the  plaintiffs,  respectively,  pay  more  than  their  just 
share  of  the  taxes,  and  that  such  was  the  result  of  their  ac- 
tion. The  several  amounts  of  taxes  against  the  several 
properties  are  set  out  in  the  respective  complaints,  together 
with  the  fact  that  they  had  been  sold  for  the  taxes,  and  that 
the  county  held  the  several  certificates. 

The  several  answers  are  each  to  the  effect  that  the  de- 
fendant admits  that  the  valuation  originally  fixed  by  the 
assessor  upon  the  lands  in  and  by  the  assessment  was  the 
sum  alleged  in  the  complaint;  that  the  valuation  as  finally 
fixed  and  determined  by  the  board  of  review  was  the  sum 
alleged  in  the  complaint;  that  the  amount  of  taxes  charged 
against  the  lands  upon  the  tax  roll  of  the  city  for  that  year 
in  accordance  with  the  assessment  was  the  sum  alleged  in 
the  complaint;  that  the  taxes  were  not  paid,  but  were  re- 
turned as  delinquent  and  unpaid  to  the  county  treasurer; 
that  the  lands  were  sold  by  the  treasurer  for  such  unpaid 
taxes,  with  interest  and  lawful  charges,  at  the  regular  tax 
sale  in  May,  1897;  that  the  county  became  the  purchaser  at 
such  sale,  and  was  still  the  holder  of  the  certificates  issued 
upon  such  sale;  that  the  assessor,  in  making  his  assessment 
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of  property  in  the  city  for  that  year,  valued  and  assessed 
the  taxable  property  in  the  city,  including  the  property  de- 
scribed, at  the  full  value  which  could  ordinarily  be  obtained 
therefor  at  private  sale,  according  to  the  best  of  his  judg- 
ment,- and  not  otherwise,  and  that  such  was  the  general 
plan  and  purpose  of  the  assessor  in  making  the  assessment. 
The  defendant  denied  that  the  board  of  review  changed  the 
valuations  fixed  by  the  assessor  upon  the  plaintiffs  lands 
without  hearing  testimony,  or  without  legal  evidence,  or 
without  notice,  and  alleged  that  before  final  determination 
of  the  values  to  be  fixed  to  the  plaintiffs  lands  the  board  of 
review  (being  informed  that  the  assessor's  valuations  of  the 
lands  were  too  low)  gave  to  the  plaintiff  due  notice  that  the 
board  contemplated  the  raising  of  the  assessment,  and  to 
appear  and  be  heard  in  relation  thereto;  that  the  plaintiff 
did  appear  pursuant  to  such  notice,  and  the  board  did  there- 
upon take  and  hear  testimony  and  all  testimony  offered  in 
relation  thereto,  including  testimony  offered  on  behalf  of 
the  plaintiff,  and,  after  consideration  of  all  such  testimony, 
and  upon,  and  in  accordance  therewith,  and  not  otherwise, 
the  board  finally  fixed  and  determined  the  valuation  of  the 
plaintiff's  lands  at  the  sum  stated,  which  valuation  was  the 
full  value  which  could  ordinarily  be  obtained  therefor  at 
private  sale  and  no  more,  and  was  in  proportion  to  the  val- 
uation fixed  upon  other  property  in  the  city,  in  the  judg- 
ment of  the  board ;  that  the  valuations  so  fixed  and  deter- 
mined by  the  board  of  review  upon  the  plaintiff's  lands 
were  in  fact  not  more  than  the  full  value  which  could  ordi- 
narily be  obtained  therefor  at  private  sale,  and  not  greater 
in  proportion  to  the  actual  value  thereof  than  the  values 
affixed  to  the  other  taxable  property  in  the  city.  The  de- 
fendant also  denied  that  the  board  of  review,  in  dealing 
with  the  assessment,  acted  wrongfully  or  arbitrarily,  or  with 
any  intention  on  its  part  to  require  the  plaintiff  to  pay  more 
than  his  just  proportion  of  the  taxes  to  be  raised  in  the  city 
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for  the  year  1896,  or  to  do  the  plaintiff  any  injustice  in  any 
manner  whatever. 

All  six  cases  were  tried  at  the  same  time,  and  there  is  but 
one  bill  of  exceptions  for  all  of  them. 

At  the  close  of  the  trial  the  court  made  findings  of  fact 
and  conclusions  of  law  in  each  of  such  cases,  which,  with  the 
admissions  in  the  answer,  are  to  the  effect  that  the  plaintiff 
owned  the  premises  described  during  1896,  and  the  same 
were  liable  to  taxation;  that  they  were  assessed  by  the  as- 
sessor that  year  at  the  amount  stated ;  that  such  valuation 
so  fixed  by  the  assessor  was  in  no  case  less  than  the  actual 
value  which  could  ordinarily  be  obtained  for  the  same  at 
private  sale;  that  the  board  of  review,  ignoring  the  testi- 
mony taken  by  it,  and  acting  solely  upon  impressions  and 
information  received  by  individual  members  of  the  board 
outside  of  and  prior  to  the  taking  of  such  testimony,  arbi- 
trarily, unjustly,  and  wrongfully  raised  and  increased  such 
valuation,  except  in  one  case  mentioned  and  hereinafter  ex- 
plained; that  the  percentage  of  taxation  in  the  city  for  that 
year  was  fixed  at  2.19  per  cent.,  and  that  such  per  cent,  upon 
the  valuation  of  the  plaintiff's  lands,  as  so  fixed  by  the  board 
of  review,  was  finally  carried  out  against  and  assessed  upon 
the  same;  that  the  plaintiff  refused  to  pay  such  percentage 
upon  the  valuation  so  fixed  by  the  board  of  review,  and 
hence  such  tax  was  returned  delinquent,  and  the  property 
of  the  plaintiff  sold  thereon  in  May,  1897,  and  bid  in  by  the 
defendant,  and  the  certificates  of  sale  issued  thereon  to  the 
defendant;  and  the  same  are  still  held  by  the  defendant; 
that  all  the  allegations  of  the  complaint  are  true,  except  as 
otherwise  found ;  that  by  so  assessing  the  plaintiff's  property 
at  the  percentage  mentioned  upon  such  valuation,  wrong- 
fully, unjustly,  and  arbitrarily  fixed  by  the  board  of  review, 
and  greatly  in  excess  of  its  true  valuation,  the  plaintiff  was 
unlawfully  required  to  pay  considerably  more  than  his  or 
its  just  and  proportionate  share  of  the  taxes  of  the  city;  that 
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such  objection  to  the  validity  of  such  taxes  did  not  affect  the 
groundwork  of  the  tax,  nor  all  the  property  in  the  city,  nor 
require  a  reassessment;  that  by  paying  into  court  the  true 
amount  of  such  liability,  as  found,  the  plaintiff  was  entitled 
to  judgment  canceling  and  annulling  such  taxes  and  tax 
certificates,  and  perpetually  enjoining  the  issuing  of  any  tax 
deed  thereon;  that  upon  making  due  proof  of  the  payment 
of  such  just  amount  into  court,  the  clerk  was  thereby  ordered 
and  directed  to  sign  and  enter  such  judgment  in  favor  of 
the  plaintiff,  with  costs;  that  the  amount  of  such  tax  thus 
justly  chargeable  to  the  real  estate  of  W.  K  Brown  in  1896, 
which,  with  collection  fees  added,  he  was  thus  required  to 
pay  as  a  condition  of  such  relief,  is  $183.96;  that  the  amount 
of  such  tax  thus  justly  chargeable  to  the  real  estate  of  Brown 
Bros.  Lumber  Company  in  1896,  which,  with  collection  fees 
added,  it  was  thus  required  to  pay  as  a  condition  of  such 
relief,  is  $689.85;  that  the  amount  of  such  tax  thus  justly 
chargeable  to  the  real  estate  of  Brown  <&  Bobbins  Lumber 
Company  in  1896,  which,  with  collection  fees  added,  it  was 
thus  required  to  pay  as  a  condition  of  such  relief,  is  $517.39; 
that  the  amount  of  such  tax  thus  justly  chargeable  to  the 
several  parcels  of  real  estate  of  K  O.  Brown  in  1896,  which, 
with  collection  fees  added,  he  was  thus  required  to  pay  as  a, 
condition  of  such  relief,  is,  in  the  aggregate,  $551.89,  made 
up  as  follows:  On  his  homestead  $114.98,  on  his  planing-mill 
plant  $91.98,  and  on  his  sawmill  plant  $344.93.  As  to  such 
sawmill  plant  the  court  found,  in  effect,  that  the  assessor, 
by  mistake  or  error  of' judgment  and  not  intentionally, 
fixed  the  value  thereof  at  $3,000  in  excess  of  its  full  value 
which  could  at  the  time  ordinarily  be  obtained  therefor  at 
private  sale;  that  the  board  of  review,  by  ignoring  the  evi- 
dence taken  before  it  and  acting  solely  upon  impressions 
and  information  received  by  the  individual  members  outside 
of  such  testimony,  wrongfully  and  arbitrarily  failed  to  re- 
duce the  assessor's  valuation,  and  fixed  the  same  at  $3,000 
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in  excess  of  its  fall  and  actual  value  for  which  it  could,  at 
the  time,  ordinarily  be  obtained  at  private  sale,  which  was 
at  most  $15,000.  The  court  also  found  that  the  amount  of 
such  tax  thus  justly  chargeable  to  the  real  estate  of  Rib 
River  Lwmher  Company  in  1896,  which,  with  collection  fees 
added,  it  was  thus  required  to  pay  as  a  condition  of  such 
relief,  is  $114.98;  that  the  amount  of  such  tax  thus  justly 
chargeable  to  the  real  estate  of  A.  W.  Brown  in  1896,  which, 
with  collection  fees  added,  he  was  thus  required  to  pay  as  a 
condition  of  such  relief,  is  $252.94. 

The  plaintiffs  in  such  several  actions,  respectively,  hav- 
ing paid  into  court  the  several  amounts  thus  required  as  the 
conditions  upon  which  such  relief  would  be  granted,  judg- 
ment was  entered,  with  costs,  in  each  of  such  actions,  can- 
celing and  annulling  such  taxes,  tax  sales,  and  tax  certifi- 
cates, and  perpetually  enjoining  the  issuing  of  any  tax  deed 
thereon.  From  each  of  such  several  judgments  the  defend- 
ant county  appeals  to  this  court. 

As  indicated,  the  answer  concedes  that  the  assessor  of 
the  city,  in  making  his  assessment,  valued  and  assessed  the 
taxable  properties  in  the  city,  including  those  in  question, 
"  at  the  full  value  which  could  ordinarily  be  obtained  there- 
for at  private  sale,  according  to  the  best  of  his  judgment, 
and  not  otherwise."  The  board  of  review  increased  the 
valuation  upon  each  of  the  eight  parcels  of  real  estate  ex- 
cept one,  and  in  the  aggregate  $17,000.  The  only  property 
which  the  board  finally  allowed  to  remain  at  the  valuation 
fixed  by  the  assessor  was  the  sawmill  plant  of  K  O.  Brown, 
and  the  court  finds  that  by  some  mistake  or  inadvertence 
the  assessor  had  fixed  the  value  of  that  at  $3,000  in  excess 
of  its  full  value,  and  yet  the  valuation  of  that  property,  as 
fixed  by  the  assessor,  was  increased  by  the  board  of  review, 
on  its  own  motion  and  without  taking  any  testimony,  from 
$18,000  to  $20,000;  and  at  the  same  time,  and  on  its  own 
motion,  and  without  taking  any  testimony,  the  board  of 
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review  increased  the  aggregate  amount  of  the  assessor's 
valuations  on  all  of  the  property  in  question  in  the  sum  of 
$20,500.  That  occurred  August  25, 1896,  being  fifty-seven 
days  after  the  time  fixed  by  statute  for  the  annual  meeting 
of  the  board,  which  was  June  29,  1896.  E.  S.  1878,  sec. 
1060.  The  city  clerk,  who  constituted  one  of  the  members 
of  the  board,  was  required  to  "  keep  an  accurate  record  of  all 
its  proceedings."  Id.  The  board  was  authorized  to  adjourn 
from  day  to  day,  and  from  time  to  time,  upon  giving  notice, 
until  it  completed  its  business.  Id.  At  a  regular  meeting  of 
the  board  of  review  held  October  15, 1896,  some  of  the  plaint- 
iffs in  these  actions,  and  others,  appeared  before  the  board 
with  their  attorneys,  and  demanded  that  the  assessment  of  the 
property  of  such  taxpayers  be  placed  at  its  actual  valuation, 
and  that  such  valuations  be  reduced  to  the  actual  valuations; 
and  that  they  be  allowed  to  furnish  testimony  before  the 
board  concerning  such  valuations,  they,  as  such  taxpayers, 
feeling  aggrieved  at  the  valuations  as  they  then  stood.  The 
board  met  every  day  from  October  15, 1896,  to  November 
3, 1896,  but  heard  no  testimony  and  took  no  action  upon 
such  request  and  demand  of  the  taxpayers.  On  the  day 
and  year  last  named  the  proposition  to  hire  counsel  was 
considered,  and  the  defendant's  attorneys  herein  were  there- 
upon employed;  but  no  testimony  was  taken,  and  no  action 
had,  until  November  20, 1896,  when  a  resolution  was  pre- 
sented to  the  board  of  review  to  reconsider  its  action  upon 
the  real  estate  described  in  such  objections,  and  also  upon 
the  personal  property  valuations  of  all  the  objecting  parties, 
"  and  to  proceed  to  hear  evidence  thereon,"  and  five  days 
afterwards  the  board  voted  to  reconsider  its  action,  and  de- 
cided to  take  testimony.  Nine  days  after  such  hearing, 
and  after  the  taking  of  such  evidence,  and  on  December  4, 
1896,  the  board  finally  fixed  the  valuations  as  indicated. 
Thus  it  appears  that  150  days,  or  nearly  five  month,  after 
the  first  annual  meeting  in  June  had  elapsed  before  any  evi- 
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dence  had  been  taken  by  or  before  the  board,  and  then  only 
after  counsel  had  been  employed  on  the  part  of  the  munici- 
pality. 

As  indicated,  the  answer  alleges,  in  effect,  that,  the  board 
of  review  having  been  "  informed  "  that  the  assessor's  valua- 
tions of  such  lands  were  too  low,  and  before  its  "  final  de- 
termination," gave  to  the  plaintiff  due  notice  that  the  "  board 
contemplated  the  raising  of  said  assessment,  and  to  appear 
and  be  heard  in  relation  thereto;  that  the  plaintiff  did  ap- 
pear pursuant  to  said  notice,  and  said  board  did  thereupon 
take  and  hear  testimony,  and  all  testimony  offered  in  rela- 
tion thereto,  including  testimony  offered  on  behalf  of  the 
plaintiff."  Manifestly,  no  such  notice  was  ever  given  prior  to 
November  25, 1896,  and  then  only  by  reason  of  the  advice 
of  counsel.  Thus  it  is  admitted  that,  before  taking  any  tes- 
timony, the  board,  acting  solely  upon  information  or  obser- 
vation, "contemplated"  raising  the  assessor's  valuations. 
Such  contemplation  would  seem  to  have  been  based  upon  the 
misapprehension  that  the  board  had  plenary  power  to  in- 
crease or  diminish  the  assessor's  valuations  at  pleasure,  and 
without  evidence.  But  the  statute  declares  that  "The 
board  of  review  shall,  when  satisfied  from  the  evidence  taken 
that  the  assessor's  valuation  is  too  high  or  too  low,  lower  or 
raise  the  same  accordingly,  whether  the  person  assessed  ap- 
pear before  them  or  not."  R.  S.  1878,  sea  1061.  This  stat- 
ute was  enacted  "  for  the  very  purpose  of  preventing  the 
board  from  arbitrarily  increasing  or  lessening  the  amount 
of  the  assessment,  as  they  could  under  previous  legislation. 
It  was  to  prevent  such  reduction  or  increase  without  evi- 
dence or  testimony,  and  merely  to  satisfy  their  own  notions 
of  justice,  or  some  opinion  based,  perchance,  upon  some 
casual  statement  made  by  some  citizen  in  good  faith  or  oth- 
erwise. The  investigation  might  have  been  summary,  but 
the  determination  should  have  been  based  upon  evidence.9' 
Shove  v.  Manitowoc,  57  Wis.  8;  Fond  du  Lao  W.  Co.  v.  Fond 
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du  Zac,  82  Wis.  334,  335;  Eixon  v.  Eagle  liiver,  91  Wis. 
651. 

From  the  whole  record  it  is  apparent  that  the  board  con- 
sented to  hear  evidence  only  because  they  were  required  to  do 
so  by  the  statute,  as  advised  by  counsel,  but  that  the  evidence 
so  taken  was  substantially  disregarded,  and  its  action  taken 
three  months  before  substantially  confirmed.  The  board  of 
review  was  the  creature  of  the  statute,  and  only  had  such 
powers  as  had  been  given  to  it  by  statute.  True,  its  duties 
were  jt^wi-judicial  in  their  nature.  The  court  had  no  appel- 
late or  supervisory  jurisdiction  to  disturb  or  overturn  its  find- 
ings or  determinations  if  it  had  acted  in  good  faith  and  within 
its  jurisdiction.  The  rule,  as  to  the  board,  is  substantially  the 
same  as  it  is  in  respect  to  the  assessor.  "  It  has  often  been 
held  that  discriminations  in  the  valuation  and  assessment  of 
property,  arising  from  mistake  of  fact,  or  errors  in  computa- 
tion or  judgment  on  the  part  of  assessors,  do  not  necessarily 
vitiate  a  tax,  but  that  an  intentional  disregard  of  law  in  such 
discrimination  does."  Braum  v.  Green  Bay,  55  Wis.  115, 
and  cases  there  cited;  Webster-Glover  L.  &  Mfg.  Co.  v.  St. 
Groix  Co.  63  Wis.  647;  Boorman  v.  Juneau  Co.  76  Wis.  553; 
Green  Bay  &  M.  C.  Co.  v.  Outagamie  Co.  76  Wis.  589. 

After  careful  consideration  of  the  record,  we  are  con- 
strained to  hold  that  the  findings  of  the  court  are  sustained 
by  the  evidence,  and  that  the  board  did  not  keep  within  its 
jurisdiction,  but  reached  its  conclusions  without  evidence 
and  arbitrarily,  and  then  intentionally  and  wrongfully  and 
contrary  to  the  overwhelming  weight  of  evidence  refused  to 
change  or  modify  such  conclusions  except  in  the  two  partic- 
ulars named,  and  such  modifications  were  under  circum- 
stances which  left  the  badge  of  bad  faith  and  intentional 
wrong  upon  its  conduct.  It  is  true  that  in  one  part  of  the 
opinion  of  the  trial  judge  it  is  said:  "Admitting  that  the 
board  acted  in  entire  good  faith,  and  were  not  actuated  by 
any  unjust  or  sinister  motive,  yet  their  action  was  illegal 
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and  arbitrary,  and  resulted  injuriously  to  the  plaintiffs." 
He  then  goes  on  to  show  that  the  board  had,  before  their  final 
action,  repeatedly  prejudged  the  case  without  evidence,  and 
"was  not  in  condition  to  make  an  unprejudiced  determina- 
tion;" that  it  was  "not  enough  to  say  that  the  board  in- 
tended to  act  in  perfect  good  faith,  if  in  fact  the  act  done 
indicated  the  contrary;"  that  he  acquitted  "the  board  of 
any  express  intent  to  injure  or  wrong  the  plaintiffs  in  their 
action  first  taken,  but  the. circumstances  so  developed  that 
when  final  action  was  taken  it  was  virtually  impossible  for 
them  to  consider  the  situation  with  that  fairness  and  impar- 
tiality which  should  characterize  the  action  of  a  tribunal  ex- 
ercising judicial  functions."  Such  expressions  were  simply 
to  the  effect  that  the  members  of  the  board  had  not  been 
bribed,  or  that,  while  they  might  have  intended  to  act  in 
good  faith,  yet  their  conduct  indicated  bad  faith ;  that  while 
he  acquitted  them  of  an  "  express  intent  to  injure  or  wrong 
the  plaintiffs  " — that  is  to  say,  of  express  malice, — yet  their 
conduct  had  been  such  that  when  the  final  action  was  taken 
they  were  incapable  of  making  a  fair  and  impartial  determi- 
nation. Such  expressions  in  the  opinion  of  the  trial  judge 
are  insufficient  to  nullify  the  findings  of  the  trial  court.  Cer- 
tainly such  conduct  in  a  jury  would  not  be  tolerated  for  a 
moment. 

The  trial  court  properly  held  that  the  illegality  found  did 
not  affect  the  groundwork  of  the  tax,  nor  all  the  property 
in  the  municipality  or  assessment  district,  nor  any  property 
not  involved  in  these  suits,  and  hence  that  no  reassessment 
was  necessary.  E.  S.  1878,  sec.  1210J.  The  several  amounts 
which  the  court  required  the  respective  plaintiffs  to  pay  as 
a  condition  of  relief  appear  to  have  been  proper. 

By  the  Court —  The  judgment  of  the  circuit  court  in  each 
of  the  several  cases  is  affirmed. 

Babdeen,  J.,  took  no  part. 
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Latoock,  Eespondent,  vs.  Pabkek,  imp.,  Appellant. 

February  23 — May  16, 1809. 

Appeal:  Printed  case:  Arrangement  of  evidence:  Building  contract:  Evi- 
dence: Architects:  Agency:  Husband  and  wife:  Lateral  support: 
Interest:  Unliquidated  demands:  Foreclosure  of  mechanic's  lien: 
Judgments. 

1.  When  the  evidence  is  extremely  voluminous,  arranging  the  printing 

to  conform  to  appellant's  assignments  of  error  makes  difficult  its 
examination  on  other  lines,  and  is  not  to  be  approved. 

2.  The  appellate  court  upon  printed  evidence,  confused  in  its  arrange- 

ment, without  opportunity  to  judge  from  observation  as  to  the 
fairness,  intelligence,  and  credibility  of  witnesses,  will  not  attempt 
to  correct  conclusions  reached  by  the  trial  court,  as  to  the  weight 
or  preponderance  of  evidence  on  specific  items  or  subjects,  unless 
the  error  in  that  respect  appears  with  great  clearness  and  cer- 
tainty. 

&  When,  as  a  result  of  general  findings,  the  appellate  court  would 
reach  the  same  general  conclusion  as  did  the  trial  court,  the  judg- 
ment will  not  be  reversed. 

4.  Where  the  conduct  of  a  husband  and  wife  is  such  as  to  raise  an  in- 
ference that  she  had  full  knowledge  that  he  was  assuming  to  act 
for  her,  in  the  erection  of  a  building  on  her  land,  his  conduct  in  so 
doing,  and  her  silence  and  nonattendance,  are  evidence  of  the  act- 
ual understanding  between  them  that  he  should  take  full  charge. 

&  Where,  under  the  specifications  of  a  building  contract,  brick  were  to 
be  laid  close  and  joints  thoroughly  flushed  with  mortar,  and  plaster- 
ing to  be  of  a  certain  number  of  coats  and  applied  in  a  certain 
manner,  the  findings  of  the  trial  court,  on  conflicting  testimony, 
that  the  work  had  been  done  according  to  the  specifications,  will 
not  be  reversed,  the  method  of  performing  the  work  being  open 
and  obvious,  and  under  the  observation  of  the  owner's  agent  and  the 
architect,  and  no  complaint  having  been  made  during  the  progress 
of  the  work. 

H.  The  presence  of  extraneous  matter  causing  stoppage  of  a  water  pipe, 
and  overflow  of  water  into  the  premises  of  a  tenant,  in  the  absence 
of  any  evidence  connecting  the  contractor  or  his  workmen  with 
introducing  the  refuse  which  was  found  in  the  pipe,  does  not  con- 
stitute ground  for  finding  him  liable  for  injuries  resulting  to  the 
tenant 
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.  7.  Lateral  support  from  a  neighbor's  soil,  as  a  right,  applies  only  to- 
soil  in  its  natural  condition  not  burdened  with  buildings. 

8.  Claims  against  the  owner,  by  adjoining  owners,  based  upon  the  re- 

moval of  the  lateral  support  for  the  soil  under  their  buildings,  not 
having  been  paid,  and  no  steps  having  been  taken  to  enforce  tbemr 
cannot  be  counterclaimed  against  a  builder. 

9.  In  such  case  the  contractor  is  only  liable  for  an  injury  due  to  his 

negligent  or  wanton  acts,  not  necessarily  incident  to  the  contract 
or  plan  of  work,  and  then  directly  to  the  injured  party. 

10.  Where  a  demand  is  capable  of  ascertainment  by  reference  to  rea- 
sonably certain  market  values  of  the  various  items,  and  has  been 
duly  and  adequately  presented  and  its  payment  demanded  before 
suit  commenced,  the  claimant  is  entitled  to  interest  from  the  time 
of  such  demand. 

It  In  an  action  to  foreclose  a  mechanic's  lien  the  proceedings  are- 
wholly  statutory,  and  must  conform  to  the  statute  regulating  the- 
practice  in  such  actions:  and  where  there  is  no  prayer  for  such  re- 
lief in  the  complaint,  and  the  judgment  contains  no  provision  for 
ascertaining  a  deficiency  upon  the  sale  or  for  rendering  personal 
judgment  therefor,  it  is  reversible  error  to  enter  a  judgment, 
which,  in  form,  is  a  personal  judgment  against  the  defendant,  for 
the  amount  found  to  be  due. 

12.  In  such  case,  the  court  will  not,  on  the  ground  that  the  appeal 

should  have  been  from  the  erroneous  part  only,  decline  to  consider 
an  assignment  of  error  based  on  the  form  of  the  judgment,  when 
the  judgment  is  attacked  on  other  grounds. 

13.  In  such  case  a  reversal  of  the  entire  judgment  is  not  necessary;  it 

is  proper  practice  to  correct  the  error  by  a  modification. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  W.  F.  Bailey,  Circuit  Judge.  Modified  and  affirmed. 

On  June  24,  1893,  the  plaintiff  and  another  entered  into 
a  building  contract  with  the  defendant  Anna  K  Parker  ta 
erect  a  store  and  office  building  in  the  city  of  Eau  Claire 
upon  premises  belonging  to  her.  The  contract  and  specifi- 
cations were  prepared  by  architects,  and  were  in  great  detail. 
Amongst  other  things,  it  was  provided  that  the  work  should 
be  done  under  the  direction  and  to  the  satisfaction  of  the 
architects  named,  and  should  be  completed  by  September  15,. 
1893;  that  alterations  should  only  be  made  Upon  written 
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order  of  the  architects,  and,  when  so  made,  the  value  of  the 
work  added  or  omitted  should  be  computed  by  the  archi- 
tects, and  the  amounts  so  ascertained  added  to  or  deducted 
from  the  contract  price,  with  right  of  arbitration  in  case  of 
dispute.  This  section  was  supplemented  by  the  specifica- 
tions which  provided  that  the  owner  should  be  at  liberty  to 
make  such  changes  as  she  should  deem  necessary  without 
vitiating  the.  contract,  and  that  proper  allowance  should  be 
made  at  the  time  of  such  changes  or  at  settlement;  that  the 
architects  should  figure  thereon,  and  their  estimates  should 
be  binding  upon  all  parties ;  that  in  case  of  obstruction  or 
delay  from  various  causes,  including  acts  of  the  owner,  the 
time  of  completion  should  be  extended  for  a  period  equiva- 
lent to  the  time  lost;  that  the  contract  price  should  be  $18,000, 
to  be  paid  in  certain  specified  instalments  upon  certificates 
furnished  by  the  architects  to  the  owner;  and  that  no  cer- 
tificate, except  the  final  one,  should  be  considered  to  be  an 
acceptance  of  defective  work.  Other  provisions  in  detail 
may  best  be  stated  in  the  course  of  the  opinion.  The  \vork 
proceeded,  the  two  contractors,  as  between  themselves,  di- 
viding the  different  kinds  thereof.  Various  modifications 
and  changes  were  made  by  direction  of  the  defendant  E.  EL 
Parker,  husband  of  the  defendant  Anna  E.,  who,  the  court 
found,  in  all  things  was  authorized  to  and  did  act  as  her 
agent.  The  building  was  found  by  the  court  to  have  been 
substantially  completed  about  the  26th  day  of  January,  1894^ 
and  the  last  work  thereon  was  done  May  31, 1894,  the  plaint- 
iff meanwhile  having  paid  $12,995.01. 

It  was  also  found  by  the  court  that  at  the  final  completion 
of  the  building,  as  claimed  by  the  plaintiff,  E.  H.  Parker  and 
the  architect  carefully  inspected  the  same,  and,  at  the  com- 
pletion of  such  inspection,  Parker,  in  the  presence  of  the 
architect,  after  certain  small  omissions  had  been  pointed  out 
and  their  rfemedy  arranged  for,  declared  himself  fully  satis- 
fied, and  that  defendant  accepted  the  building  as  completed 
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and  occupied  the  same.  It  is  further  found  that  the  stipula- 
tions of  the  contract  with  reference  to  the  issue  of  certificates 
by  the  architects  as  a  condition  precedent  to  payment,  and 
the  fixing  of  the  value  of  changes  by  computation  of  the  ar- . 
chitects,  as  well  as  the  ordering  them  in  writing,  had  been 
waived  by  the  parties.  It  was  also  found  that  such  certifi- 
cates had  not  been  issued,  and  that  the  architects  at  the  time 
of  the  trial  were  dissatisfied  with  the  performance  of  the 
contract,  but  that  there  was  no  evidence  from  which  to  find 
that  they  were  dissatisfied  at  the  time  of  the  completion  of 
the  work;  and  the  court  expressly  refused  to  find  that  the 
dissatisfaction  of  the  architects  was  honest  or  in  good  faith. 
An  opinion  filed  and  included  in  the  record  serves  to  give 
such  refusal  very  much  the  effect  of  an  affirmative  finding 
that  such  dissatisfaction  was  dishonest  and  not  in  good  faith. 
After  suit  had  been  commenced,  a  computation  in  great 
detail  was  made  of  all  omissions  and  changes  by  E.  H.  Parker 
and  a  mechanic  employed  by  him,  which  computation  was 
in  form  adopted  by  the  architects  and  their  signatures  af- 
fixed thereto,  as  to  which  transaction  it  is  found  that  the 
computations  were  not  made  by  either  of  the  architects,  and 
that  they  did  not  act  honestly  or  in  good  faith  in  signing 
such  computations  of  the  amounts  which  should  be  deducted 
for  omissions  and  added  for  extras,  and  that  the  amounts  as 
certified  to  by  them  are  grossly  incorrect  and  unjust;  that 
the  parties,  after  the  completion  of  the  work  and  before 
commencement  of  suit,  entered  into  negotiations  as  to  the 
amount  due,  and  in  the  coursa  of  their  attempted  settlement 
full  statements  of  account  were  presented  and  items  examined, 
and  amounts  were  proposed  on  each  side  in  full  settlement 
of  all  matters  between  them ;  and  that  the  amounts  which 
should  be  deemed  extras,  and  the  amounts  which  should  be 
deducted  for  omissions,  were  agreed  upon  and  settled  with- 
out intimation  of  any  incompleteness  or  omission  to  be  sup- 
plied.   E.  H.  Parker  was  in  continual  attendance  through- 
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out  the  construction  of  said  building.  He  occupied  an  office 
across  the  street,  from  which  he  could  and  did  observe  the 
work  continuously,  and,  in  addition,  was  upon  the  premises 
inspecting  all  the  details  of  the  work  almost  daily,  and  often 
several  times  per  day.  He  showed  upon  the  trial  full  un- 
derstanding and  familiarity  with  the  plans  and  specifications, 
and  with  the  methods  of  doing  the  various  kinds  of  work, 
and  ability  to  make  computations  of  extras  and  omissions. 
After  the  completion  of  the  work,  the  other  contractor  as- 
signed the  balance  due  him,  together  with  his  rights  to  a 
lien,  to  the  plaintiff,  of  which  notice  was  given  the  owner 
in  due  form,  and  the  petition  for  lien  was  duly  filed,  and 
suit  commenced  within  six  months  after  May  31st. 

The  court  allowed  the  plaintiff  for  balance  due  upon  hia 
contract  $5,004.99,  and  for  extras  $1,757.23,  and  allowed  the 
defendant  upon  counterclaim  for  omissions  and  substitutions 
made  by  direction  of  E.  H.  Parker,  the  agent,  $469.39,  and 
allowed  her  upon  counterclaim  by  way  of  damages  for  delay 
in  completion  of  the  building,  and  for  use  of  the  heating 
plant,  $283.41,  resulting  in  a  net  finding  in  favor  of  the 
plaintiff  of  $6,009.42,  upon  which  interest  was  allowed  from 
the  commencement  of  the  suit,  and  adjudged  a  lien  therefor. 
The  form  of  the  judgment  was  a  personal  judgment  against 
the  defendant  Anna  K  Parker,  and  an  adjudication  that  the 
plaintiff  have  a  lien  therefor  upon  the  premises,  and  that 
the  same  be  sold  in  the  manner  provided  by  law,  and  the 
proceeds,  after  satisfying  plaintiff's  judgment,  he  brought  into 
court  to  abide  its  further  order.  The  complaint  contained 
no  prayer  for  a  personal  judgment,  and  the  judgment  did 
not  contain  any  provisions  for  ascertaining  a  deficiency  upon 
the  sale  or  for  rendering  personal  judgment  therefor. 

For  the  appellant  there  were  briefs  by  ZT.  JH.  Hayden  and 
H.  B.  Walm8leyy  and  oral  argument  by  Mr.  Walmsley.  They 
contended,  inter  alia,  that  interest  should  not  be  allowed 
from  the  commencement  of  suit,  on  an  unascertained  and 
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unliquidated  demand  on  contract.  DoyWs  Adm'rs  v.  St. 
James'  Church,  7  Wendt  178;  Goffv.  Rehoboth,  2  Cush.  475; 
Cdburn  v.  GoodaU,  72  Cal.  498 ;  Swinnerton  v.  Argonaut  L.  & 
D.  Co.  112  Cal.  375;  Pengra  v.  Wheder,  24  Oreg.  532;  Haw- 
ley  v.  Dawson,  16  Oreg.  344;  Hooper  v.  Patterson,  32  Pac. 
Rep.  574;  Van  Beuren  v.  Van  Gaasbeck,  4  Cow.  496;  Mo- 
Master  v.  State,  108  N.  T.  542;  Mansfield  v.  N.  Y.  C.  &  H. 
R.  R.  Co.  114  K  T.  331;  McMahon  v.  N.  T.  &  E  R.  Co.  20 
N.  Y.  463;  McCoUum  v.  Seward,  62  K  Y.  316;  Crawford  v. 
Mail  &  Exp.  P.  Co.  22  App.  Div.  54;  Sloan  v.  Baird,  12  App. 
Div.  481;  McCormack  v.  Lynch,  69  Mo.  App.  524;  Laming 
v.  Peters  S.  Co.  71  Mo.  App.  646;  Martin  v.  StiUman,  53 
N.  Y.  615;  Bonesteel  v.  Orvis,  22  Wis.  498;  Chapman  v.  C.  cfe 
if.  W.  R.  Co.  26  Wis.  295;  Svoeaney  v.  U.  S.  62  Wis.  396; 
Arpin  v.  Burch,  68  Wis.  619;  Vdte  v.  V.  S.  76  Wis.  278; 
Graham  v.  C,  M.  &  St.  P.  R.  Co.  53  Wis.  473 ;  Lush  v.  Smith, 
21  Wis.  28;  Weggner  v.  Gheenstine,  114  Mich.  310;  Boots  v. 
Steinberg,  100  Mich.  134 ;  Dempey  v.  Schawacker,  140  Mo.  680 ; 
Jewell  v.  Schroeppd,  4  Cow.  564;  Ladue  v.  Seymour,  24  Wend. 
HO.  There  could  be  no  recovery  where  the  architects  were 
not  satisfied  with  the  work.  Butler  v.  Tucker,  24  Wend. 
447;  Barton  v.  Hermann,  11  Abb.  Pr.  (N.  8.),  378;  Boots  v. 
Steinberg,  100  Mich.  134;  Richardson  v.  Mahon.,  L.  R.  4  Ir. 
486,  11  Cent.  L.  J.  235;  Silsby  Mfg.  Co.  v.  Chico,  24  Fed. 
Rep.  893;  Stadhard  v.  Lee,  3  Best  &  S.  364;  Dunaberg  & 
W.  R.  Co.  v.  Hopkins,  G.  &  Co.  36  Law  T.  N.  S.733;  Gibson 
v.  Cranage,  39  Mich.  49;  Tetz  v.  Butterfield,  54  Wis.  242; 
Pormann  v*  Walsh,  97  Wis.  356;  29  'Am.  &  Eng.  Ency.  of 
Law,  927;  Hudson  v.  McCartney,  33  Wis.  331;  Milner  v. 
Field,  5  Exch.  829.  There  can  be  no  waiver  without  a  con- 
sideration or  an  estoppel,  and  using  a  building  on  one's  own 
land  is  no  waiver.  28  Am.  &  Eng.  Ency.  of  Law,  531;  Rep- 
ley  v.  ^Etna  Ins.  Co.  30  K  Y.  136;  Yahr  v.  Joint  School 
D'>M.  99  Wis.  281;  Smith  v.  Brady,  17  N.  Y.  173;  Hardey  v. 
Walker,  79  Mich.  607;  Elliott  v.  Caldwell,  43  Minn.  357; 
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JUunro  v.  Butt,  8  El.  &  Bl.  738;  Anderson  v.  Todd,  77  K  W. 
Rep.  599;  Eaton  v.  Gladwell,  108  Mich.  678;  Genni  v.  Bahn9 
82  Wis.  90. 

For  the  respondent  there  was  a  brief  by  Frawley,  Bundy 
cfe  Wilcox,  and  oral  argument  by  0.  T.  Bundy. 

Dodge,  J.  1.  Certain  of  the  findings  are  very  sweeping 
in  their  effect  upon  the  rights  of  the  parties,  and  from  their 
correctness  or  incorrectness  would  result  very  different  rules 
of  law  in  the  decision.  We  find  no  clear  preponderance  of 
the  evidence  against  the  finding  of  the  court  that  the  de- 
fendant E.  H.  Parker  was  from  beginning  to  end  the  agent 
of  the  defendant  Anna  K  Parker,  his  wife,  in  regard  to  all 
matters  involved  in  the  construction  of  this  building,  and  in. 
the  making  of  modifications  or  carrying  out  of  the  contract. 
Where  we  so  concur  with  the  court  below  no  good  purpose 
can  be  served  by  a  discussion  of  the  evidence  here.  It  is 
sufficient  to  state  such  concurrence.  It  may,  however,  be 
said  generally  that  the  conduct  of  the  husband  and  wife  is 
such  as  to  raise  an  almost  irresistible  inference  that  she  had 
full  knowledge  that  he  was  assuming  to  act  for  her,  and,  if 
so,  his  conduct  in  so  doing,  and  her  silence  and  nonattend- 
ance,  are  the  most  cogent  evidence  as  to  the  actual  under- 
standing between  them  that  he  should  take  full  charge. 
Neither  do  we  find  any  preponderance  of  evidence  against 
the  finding  of  the  court  that  the  provisions  of  the  contract 
were  waived  by  both  parties,  requiring  written  orders  of  the 
architects  in  advance  for  changes,  and  requiring  the  certifi- 
cates of  the  architects  as  a  prerequisite  of  payments  on  the 
contract,  and  with  reference  to  the  fixing  of  the  value  of 
changes  and  omissions  by  the  architects.  Nor  can  we  feel 
justified  in  disturbing  the  findings  of  the  court  as  to  the  un- 
fairness, dishonesty,  and^ross  incorrectness  of  the  acts  of  the 
architects  in  certifying  to  certain  pretended  computations 
some  six  months  after  the  suit  was  commenced,  or  in  then 
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declaring  their  dissatisfaction  with  the  work  done.  On  the 
other  hand,  we  think  it  must  be  understood  that  the  finding 
of  a  declaration  of  satisfaction  made  by  the  defendant  E.  H. 
Parker,  in  company  with  his  architect,  after  a  full  examina- 
tion of  the  building,  in  the  light  of  the  other  evidence,  con- 
stituted a  finding  that  the  defendant  and  the  architect  were 
satisfied,  and  accepted  the  building  as  a  substantial  compli- 
ance with  the  contract,  which  finding  has  sufficient  support 
in  the  evidence.  We  also  find  abundant  support  in  the  evi- 
dence for  the  further  general  findings  that  all  omissions  of 
material  or  work  required  by  the  contract,  which  did  not 
occur  upon  the  order  of  the  defendant,  occurred  inadvert- 
ently and  unintentionally ;  that  the  contractors  acted  honestly 
and  in  good  faith,  and  made  no  wilful  departure  from  the 
plans  and  specifications;  that  neither  architects  nor  defend- 
ants, though  having  full  knowledge,  made  any  complaint 
about  the  way  the  work  was  being  done;  that  before  the 
commencement  of  the  action  the  contractors  fully  and  sub- 
stantially completed  their  contract  in  substantial  compli- 
ance with  the  terms  thereof,  and  constructed  a  good  and 
suitable  building,  which  was  taken  possession  of  in  January, 
1894,  and  has  ever  since  been  occupied  for  the  purposes  for 
.which  it  was  erected,  and  that  it  is  reasonably  well  adapted 
for  such  purposes;  that  the  contractors  made  all  changes, 
and  did  all  work  required  to  complete  said  building,  re- 
quested or  required  of  them  by  either  the  architects  or  the 
defendants;  and  that  the  defendants  took  possession  and  ac- 
cepted the  building  as  a  completed  building.  The  omissions 
not  authorized  by  defendant,  which  the  court  found  to  have 
occurred,  are  of  the  most  trifling  character,  amounting  to 
only  about  $39,  which  is  allowed  on  the  counterclaim. 

The  evidence  is  extremely  voluminous,  and  the  method  of 
printing  the  same  by  classification  under  the  items  of  appel- 
lant's assignments  of  error  has  made  difficult  the  examina- 
tion thereof  upon  any  other  lines,  and  continual  reference  to 
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the  manuscript  bill  of  exceptions  has  been  found  necessary. 
This  arrangement  of  the  case  is  not  to  be  approved.  We 
have,  however,  examined  the  same  with  great  care,  and  on 
most  subjects  more  than  once.  The  case  was  tried  with 
thoroughness  before  a  competent  referee,  J.  C.  Gores,  Esq., 
who  evidently  gave  it  the  fullest  consideration,  having  be- 
fore him  the  various  witnesses,  whose  direct  conflict  as  to- 
facts,  and  especially  as  to  matters  of  opinion,  runs  through- 
out the  case.  He  had,  in  addition,  the  advantage  of  personal 
knowledge  of  the  character,  intelligence,  and  fairness  of 
many  of  them,  and  it  is  obvious  that  he  considered  some  of 
them  entitled  to  little  of  no  credit.  He  had  the  further  ad- 
vantage, of  which  this  court  is  deprived,  of  the  explanation, 
and  immediate  application  of  testimony  to  the  plans,  which 
is,  of  course,  impossible  to  fully  accomplish  in  the  transcript 
of  the  testimony.  In  many  instances  it  is  extremely  diffi- 
cult from  the  record  to  ascertain  the  exact  item  of  construc- 
tion to  which  witnesses  testify.  That  difficulty  did  not  rest 
upon  the  referee,  who  had  the  plans  to  which  the  witness- 
referred,  open  before  him,  and  could  assure  himself  of  the 
subject  about  which  testimony  was  being  given.  The  trial 
before  the  referee  was  followed  by  an  argument  before  the- 
circuit  court,  extending,  we  are  told,  over  a  period  of  nine 
days,  where  again  all  of  these  advantages,  of  which  this  court 
is  deprived,  except  the  actual  presence  of  the  witnesses,  ex- 
isted in  favor  of  a  correct  understanding  of  the  details  by 
the  circuit  judge,  who  doubtless  was  further  aided  by  his- 
personal  knowledge  of,  and  acquaintance  with,  some  of  the 
principal  witnesses.  The  consideration  by  the  court  was  not 
perfunctory  or  general,  for  he  went  into  the  details,  and 
modified  certain  of  the  allowances.  A  case  can  hardly  be 
suggested  where  it  would  be  more  perilous  for  an  appellate 
court,  upon  printed  evidence  confused  as  this,  and  without 
the  opportunity  to  judge  from  observation  as  to  the  f airnessr 
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intelligence,  or  credibility  of  witnesses,  to  attempt  to  correct 
the  conclusions  reached  below  as  to  the  weight  or  prepon- 
derance of  the  evidence  on  specific  items  or  subjects,  unless 
an  error  in  that  respect  appears  with  great  clearness  and 
certainty. 

Ajs  a  result  of  those  general  findings,  the  conclusion  is 
irresistible  that  the  plaintiff  is  entitled  to  recover  the  con- 
tract price  of  the  building,  together  with  the  reasonable 
market  value  of  the  additions  and  extras  ordered  by  the  de- 
fendant, less  the  reasonable  value  of  the  work  and  materials 
omitted,  from  which  should  also  be  deducted  the  amount 
found  by  the  court  upon  defendant's  counterclaim  for  delay 
in  completion,  and  value  of  use  of  defendant's  heating  plant; 
which  is  substantially  the  general  conclusion  reached  by  the 
court  below.  Laycoch  v.  Moon,  97  "Wis.  59 ;  Bannister  v. 
Patty \EJr9i  35  Wis.  215;  Trowbridge  v.  Barrett,  30  Wis. 
661;  Smith  v.  Alker,  102  N.  T.  87;  Smith  v.  Ouggerty,  4: 
Barb.  614;  Sinclair  v.  TaUmadge,  35  Barb.  602;  Flaherty  v. 
Miner,  123  N.  Y.  382. 

The  defense  tendered  consists:  first,  in  the  claim  that 
many  of  the  items  allowed  to  the  plaintiff  as  extras  are  not 
properly  such,  or  that  they  have  been  allowed  at  too  high 
a  price;  second,  that  many  omissions  other  than  those  al- 
lowed by  the  court  below  occurred,  and  that  deduction 
should  be  made  therefor,  also  that  the  amounts  allowed  for 
certain  of  the  omissions  are  less  than  their  reasonable  value; 
and,  third,  a  series  of  claims  for  damages  of  a  more  general 
character.  The  findings  classify  these  respective  claims  in 
much  detail,  defining  what  .of  the  extras  and  what  of  the 
omissions  occurred,  and  the  reasonable  value  of  each  item. 
As  to  the  omissions  counterclairaed  by  defendant,  the  court 
further  finds  which  occurred  by  express  authority  of  defend- 
ant, which  was  incidental  to  alterations  ordered  by  the  de- 
fendant, which  did  not  occur,  and  those  which  occurred 
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without  authority,  hut  by  oversight.  As  to  all  of  these  we 
find  that  the  findings  are  not  antagonized  by  any  clear  pre- 
ponderance of  the  evidence. 

The  writer  of  this  opinion  is  inclined  to  the  opinion  that, 
as  to  some  twenty-five  or  more  of  the  items,  both  of  extras 
allowed  to  the  plaintiff  and  disallowances  of  deductions 
claimed  by  the  defendant,  aggregating  approximately  $300, 
a  preponderance  of  evidence  existed  against  the  findings 
either  as  to  the  propriety  of  the  item  itself  or  as  to  the 
amount  thereof;  but,  upon  a  careful  re-examination  of  the 
evidence  as  to  these  items  by  other  members  of  the  court, 
their  conclusion  remains  unchanged  that  there  is  no  such 
clear  preponderance  as  to  justify  us  in  disagreeing  with  the 
findings  made  below,  under  the  rules,  so  long  established, 
governing  review  of  questions  of  fact  on  appeal.  Such  con- 
clusion by  a  majority  of  the  members  of  the  court  is  of  course 
decisive,  and  it  is  needless  to  enlarge  upon  the  individual 
views  of  the  writer  as  to  a  question  merely  of  preponder- 
ance of  evidence. 

As  to  the  following  general  claims  for  damages  which  the 
court  found  unproved  and  untrue,  we  also  deem  the  findings 
sustained,  viz.:  Unsuitable  brick  and  improper  laying  of 
same,  $3,500;  unsuitable  material  and  improper  and  unskil- 
ful laying  on  of  lath  and  plastering,  $4,000;  unsuitable  and 
defective  timber  and  framing  thereof,  $3,000;  unskilful  and 
improper  construction  of  stonework  in  said  building,  $1,500; 
omission  to  clean  up  said  building,  $32.18;  leaving  chim- 
neys choked  up,  $300;  failure  to  amend  settlements  and 
shrinkages,  $125;  improper  and  unskilful  setting  of  curb- 
stone and  sidewalk  beams,  $300;  general  defects  specified 
in  second  counterclaim,  $4,000;  also,  with  reference  to  the 
finding  of  $268.41  as  the  damage  sustained  by  defendant 
from  delay  in  completion  of  the  building,  $15  as  the  rea- 
sonable value  of  use  of  defendant's  heating  apparatus,  and 
$10  for  omission  to  repair  certain  broken  glass. 
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We  also  find  sustained  by  the  evidence  the  findings  as  to 
the  date  of  the  last  charge  for  labor  and  materials,  and  as 
to  the  amount  of  payments,  including  therein  the  cost  of 
heating  parts  of  the  building  while  contractors  were  at  work 
therein. 

We  Shall  not  attempt  any  discussion  of  the  evidence  on 
these  questions.  It  would  serve  only  to  extend  this  opinion 
with  no  compensating  benefit.  No  general  rules  of  law  can 
thereby  be  established.  The  court  below  may  have  reached 
its  conclusion  on  any  one  of  several  theories, —  truthfulness 
of  one  witness  or  untruthfulness  of 'another,  superior  fa- 
miliarity of  one  or  inherent  probability  from  various  facts 
disclosed  or  conduct  established,—  and  any  of  such  hypoth- 
eses be  sufficient  to  justify  its  conclusion.  The  parties  and 
counsel  who  have  participated  in  the  arguments  to  the  ref- 
eree and  to  the  court  below  can  as  well  judge  of  the  reasons 
which  guided  those  decisions  as  if  the  testimony  were  again 
reviewed  in  extemo. 

As  to  some  of  the  larger  and  more  individualized  elements 
or  items  of  damage  claimed  by  the  defendant,  it  may  per- 
haps be  admissible  to  indulge  in  some  further  remarks. 

The  first  of  these  is  a  claim  for  damages  upon  the  brick 
walls  of  the  building  for  the  reason :  first,  that  the  plaint- 
iff, instead  of  using  Menomonie  pressed  brick  as  specified  in 
the  contract,  used  Eau  Claire  brick;  and,  secondly,  because 
in  laying  the  wall  he  did  not  fill  all  the  internal  spaces  be- 
tween brick  with  mortar,  as  it  is  claimed  the  specifications 
required. 

As  to  the  first  branch  of  this  claim  it  is  fully  established 
that  the  substitution  of  Eau  Claire  brick  for  Menomonie  brick 
was  consented  to  by  the  defendant  through  her  husband,  as 
her  agent,  and  the  evidence  wholly  fails  to  show  any  differ- 
ence in  market  value  or  in  practical  quality  of  the  brick,  and 
establishes  that  neither  damage  to  the  defendant  nor  saving 
to  the  plaintiff  resulted  from  this  substitution. 
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The  second  element  involved  the  meaning  of  certain  tech- 
nical words  in  the  specifications,  to  wit,  "  The  brick  to  be  laid 
close,  and  joints  thoroughly  flushed  with  mortar."  The.con- 
tention  on  the  part  of  the  defendant  is  that  these  words  re- 
quired that  there  should  be  no  spaces  between  bricks  which 
were  not  entirely  filled  with  mortar.  The  plaintiff  contends 
that  it  is  satisfied  by  filling  the  face  of  the  joints  between 
the  exterior  brick  with  mortar  and  covering  each  layer  of 
interior  brick  with  mortar  before  the  next  was  laid  on,  so 
that  some  portion  thereof  crowds  into  the  vertical  interstices. 
A  very  large  amount  of  testimony  was  taken  as  to  the  man- 
ner of  laying  brick  walls,  and  as  to  the  meaning  of  the  ex- 
pression "  flushing  joints," —  many,  if  not  all,  of  the  witnesses 
agreeing  that  the  filling  of  the  interstices  in  the  interior  of 
the  wall  is  only  accomplished  by  a  process  called  "  slushing," 
namely,  the  pouring  in  of  very  thin  mortar,  so  as  to  run  into 
the  spaces  and  fill  them, —  and  the  controversy  is  whether 
the  word  "  flush  "  has  the  same  meaning  as  the  word  "  slush." 
It  is  fully  conceded  by  the  plaintiff  that  what  he  terms 
"slushing"  was  not  done,  and  the  fact  that  the  manner  in 
which  he  did  lay  the  brick  satisfies  the  terms  of  the  specifica- 
tions is  affirmed  by  a  large  number  of  witnesses,  including 
several  expert  bricklayers  of  Eau  Claire  and  vicinity.  The 
plaintiff  offered  testimony  of  identity  between  the  expression 
"  to  flush  joints  "  and  "  to  slush  joints,"  which  he  seeks  to 
confirm  by  reference  to  standard  books  on  architecture  and 
building,  and  to  encyclopedias.  The  question  was  treated 
below  as  one  for  expert  testimony,  and,  so  treated,  there  is 
abundance  of  evidence  to  support  the  conclusion  reached  by 
the  court  that  the  manner  of  laying  the  brick  satisfied  the* 
calls  of  the  specifications;  and  we  cannot  feel  justified  in 
differing  from  this  conclusion,  even  as  one  of  fact.  Of  course, 
if  in  local  application  there  is  a  custom  in  the  vicinity  of 
Eau  Claire,  where  this  building  was  constructed,  which  gives 
meaning  to  these  words,  such  custom  might  well  be  con- 
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trolling.  Shores  L.  Co.  v.  Stitt>  102  Wis.  450.  Further,  how- 
ever, the  method  of  laying  these  walW  was  open  and  obvious, 
under  the  eye  of  the  defendant's  agent,  Dr.  Parker,  at  all 
times,  and„  whenever  he  was  present,  open  to  the  observa- 
tion of  the  architect;  and  Laycock  claims,  and  the  court 
found,  that  no  complaint  was  ever  made  to  him  while  the 
work  was  in  progress.  This  presents  a  state  of  facts  to  which 
Laycock  v.  Moon,  97  Wis.  59,  is  especially  applicable  and 
controlling. 

The  next  claim  in  this  category  is  for  defective  plaster- 
ing, it  being  claimed  that  the  specifications  required  three 
coats  of  adamant  plaster,  the  same  to  be  rodded  and  made 
perfectly  smooth,  and  to  be  put  on  under  the  direction  of 
men  furnished  by  the  manufacturers  of  adamant  plaster,  and 
to  be  seven  eighths  of  an  inch  thick,  inclusive  of  the  lath. 
The  plaster  was  put  on  by  two  men  who  had  been  in  the 
employ  of  the  adamant  company,  and  who  were  employed 
at  the  request  of  the  defendant's  agent.  There  is  no  doubt 
that  the  plaster  consisted  of  only  two  coats;  the  surface 
coat  being  what  is  called  a  putty  coat,  as  distinguished  from 
an  adamant  coat.  The  evidence  is  very  conflicting  as  to 
the  thickness  of  the  plastering,  but  supports  the  finding  that 
it  substantially  and  for  all  practical  purposes  complies  in 
that  respect  with  the  specifications.  It  also  establishes  that 
the  use  of  the  so-called  putty  coat  for  the  exterior  surface, 
in  lieu  of  the  adamant  coat,  was  by  express  direction  of  the 
defendant's  agent.  The  specifications  are  ambiguous  as  to 
whether  two  or  three  coats  are  required.  The  first  descrip- 
tion indicates  but  two  coats,  viz.:  "A  superior  quality  of 
adamant  work  for  the  first  coat,  and  the  regular  putty  coat 
for  the  second  coat,  or  adamant  to  have  plenty  of  sand 
mixed  in."  Further  on,  in  the  description  of  the  method 
of  laying  the  plastering,  protecting  woodwork,  etc.,  the 
expression  occurs:  "The  first  coat  must  be  thoroughly  dry 
before  the  second  coat  is  put  on,  and  the  last  coat  must  be 
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thoroughly  dry  before  the  finishing  coat  is  put  on."  The 
plaster  put  on  complied  with  the  first  description  in  this 
article  of  the  specifications,  in  that  there  was  a  first  coat  of 
adamant  plaster  and  a  second  coat  known  as  the  putty  coat. 
The  rodding  required  by  the  specifications  consists  in  the 
use  of  a  long  stick  or  rod,  with  a  straight  edge,  for  the  pur- 
pose of  smoothing  long  surfaces  of  the  plaster.  It  was 
shown  by  the  testimony  of  experts  in  plastering  that,  in  the 
laying  of  two-coat  adamant,  this  rodding  was  not  feasible 
or  effective,  and  the  man  who  put  on  the  plastering  testified 
to  the  use  of  another  process  called  "  darbying,"  which  he 
said  was  more  effective  and  beneficial  in  handling  the  class 
of  plaster  known  as  adamant,  required  by  the  specifications. 
The  most  material  element  of  fact,  however,  on  this  subject, 
consists  in  the  full  knowledge  and  observation  by  both  Dr. 
Parker  and  the  architect  of  the  method  of  plastering,  the 
fact  to  their  knowledge  that  it  was  being  done  by  subcon- 
tract and  in  the  manner  described,  and  that  when  the  sub- 
contractors claimed  to  have  it  completed  the  architect  was 
called  on  to  pass  upon  it  before  payment  of  the  subcontract- 
ors by  the  plaintiff,  and  that  he  did  so,  pointing  out  defects 
in  certain  places,  which,  as  he  required,  were  remedied,  but 
otherwise  approved  of  the  entire  job  as  satisfactory,  upon  the 
faith  of  which  the  plaintiff  paid  the  subcontract  price  for 
the  plastering.  These  facts  make  the  principle  of  Laycoch 
v.  Moon,  97  Wis.  59,  strictly  applicable.  It  was  the  duty  of 
the  defendant,  through  her  agents,  to  object  at  a  time  when 
objection  would  enable  the  contractor  to  modify  the  method 
of  doing  his  work  and  protect  himself  from  serious  loss,  in- 
stead of  postponing  that  objection  until  it  was  too  late  to 
make  it  without  causing  undue  and  unreasonable  expense. 
The  plaintiff  was  justified  in  acting  on  this  both  tacit  and 
expressed  satisfaction.  Upon  this  ground  the  conclusion  of 
the  court  below  is  sustained  that  nothing  should  now  be  re. 
covered  as  damages  for  the  method  of  plastering  the  build- 
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ing,  as  well  as  on  the  ground  that  there  is  no  clear  prepon- 
derance of  evidence  against  the  finding  of  the  court  that 
there  was  no  departure  from  the  requirements  of  the  con- 
tract. 

Another  element  of  damage  claimed  is  the  omission  to 
replace  a  broken  down-spout  from  the  eaves  to  the  sewer, 
and  also  for  certain  injuries  resulting  to  a  tenant  from  stop- 
page of  water  therein.  It  is  strenuously  insisted,  and  with 
much  force,  that,  although  the  specifications  required  that 
a  down-spout  should  be  put  in,  still  such  requirement  re- 
lated only  to  the  building  in,  and  that  the  construction  of 
the  spout  itself  was  a  part  of  the  plumbing,  which  was  spe- 
cially reserved  and  excepted  from  the  contract.  This  view 
is  confirmed  by  the  fact  that  the  defendant  E.  H.  Parker 
himself  employed  the  plumber  and  directed  him  to  construct 
this  down-spout.  But  whether  the  duty  rested  on  the  con- 
tractor or  not  to  put  this  in,  it  was  confessedly  done,  and 
the  damage  results  from  the  presence  of  extraneous  matter 
in  the  pipe  after  the  work  had  been  done,  and  after  the  de- 
fendant had  taken  possession  of  the  building,  but  before 
plaintiff  left  it  as  completed,  which  caused  accumulation  of 
water,  freezing  of  which  broke  the  iron  pipe.  There  is  ab- 
lutely  no  evidence  to  connect  the  plaintiff  or  his  workmen 
with  introducing  the  refuse  which  was  found  in  the  pipe 
and  claimed  to  be  the  cause  of  its  stoppage.  It  would  be 
only  on  mere  conjecture  that  such  stoppage  could  be  ascribed 
to  his  acts  or  omissions.  There  is  no  ground,  therefore,  on 
which  he  can  be  held  liable  either  for  the  expense  of  re- 
placing such  pipe  or  for  the  injuries  resulting  to  any  tenant 
from  the  leakage  therefrom. 

Defendant  also  counterclaims  for  alleged  damages  done 
to  neighboring  property.  The  court  refused  to  allow  the 
claims,  apparently  because  defendant  had  not  proved  any 
damage  to  her;  she  not  having  paid  anything  to  the  neigh- 
bors, and  no  steps  having  been  taken  to  compel  her  to  do 
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so,  although  bills  had  been  made  out  and  presented  to  her, 
some,  at  least,  at  her  husband's  solicitation,  after  commence- 
ment of  this  action.  The  evidence  also  certainly  failed  to 
prove  with  sufficient  certainty  any  liability  of  defendant  to 
any  of  these  parties.  The  claims  of  all  were  based  in  part 
upon  removal  of  the  lffteral  support  for  the  soil  under  their 
respective  buildings.  Of  course,  the  rule  is  elementary  that 
it  is  only  for  soil  in  its  natural  condition,  not  burdened  with 
buildings,  that  lateral  support  from  a  neighbor's  soil  is  a 
right.    Washb.  Easements  (4th  ed.),  580  et  seq. 

So  far  as  the  injury  is  due  to  negligence  or  wanton  acts 
of  the  contractors  in  doing  their  work,  not  necessarily  inci- 
dent to  the  contract  or  the  plan  of  the  work,  the  contract- 
ors, and  not  the  owner,  would  be  responsible  directly  to  the 
injured  party. 

A  considerable  part  of  one  claim  is  for  the  contractors1 
use  and  occupation  of  part  of  the  neighbor's  lot  for  storage 
of  materials,  placing  mortar  beds,  etc., —  clearly  not  recov- 
erable against  the  defendant,  who  is  not  shown  to  have  had 
any  connection  therewith.  The  claim,  if  it  exists  at  all,  is 
directly  against  the  plaintiff. 

Another  claim  includes,  as  a  material  part,  interruption 
of  access  through  alley  to  her  premises.  Parker  testifies 
that  such  interruption  resulted  necessarily  from  the  excava- 
tion and  building,  and  there  is  no  pretense  that  improper 
performance  of  the  work  by  contractors  was  the  cause. 
Parker  also  testifies  that  no  damage  was  done  that  claimant. 
This  clearly  is  not  sustained  either  as  a  liability  of  the  de- 
fendant, or,  even  if  so,  as  one  for  which  plaintiff  is  respon- 
sible. 

If  any  evidence  establishes  injury  to  any  of  these  neigh- 
bors, for  which  the  defendant  would  be  liable  and  would 
have  a  right  to  indemnity  from  contractors,  it  is  so  confused 
with  other  claims  that  it  cannot  be  separated  and  the  amount 
Vol.  103—12 
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ascertained.  We  think  the  court  correctly  refused  any  allow- 
ance on  this  element  of  the  counterclaim. 

Another  claim,  much  argued  by  defendant,  is  the  omission 
of  the  vault  doors.  It  appeared  that  vault  doors  might  vary 
in  cost  from  $40  to  $500  each,  according  to  quality.  Obvi- 
ously the  quality  might  depend  largely  on  the  occupancy  of 
the  various  rooms,  whether  by  a  banker,  a  lawyer,  or  real- 
estate  dealer,  having  very  valuable  papers  for  safe-keeping, 
as  against  both  fire  and  burglars,  or  others  needing  only 
security  against  fire.  No  mention  of  such  doors  was  made 
in  contract  or  specifications,  nor  on  the  plans;  and,  without 
any  suggestion  of  claim  that  they  were  part  of  the  con- 
tractor's duty,  defendant  E.  H.  Parker  purchased  and  put  in 
place  two,  as  rooms  were  rented,  before  final  completion. 
Much  evidence  of  experts  was  offered  to  the  effect  that,  un- 
less specified,  such  doors  would  not  be  considered  within  the 
contract.  Although  they  were  disputed  by  other  witnesses, 
we  think  the  court  right  in  holding  that  these  doors  were 
not  contracted  to  be  put  in  by  plaintiff. 

2.  Appellant  asserts  error  in  that  interest  was  allowed 
plaintiff  on  the  balance  found  his  due  from  the  commence- 
ment of  the  suit. 

The  question  of  interest  is  one  much  more  often  passed 
upon  than  carefully  considered  by  courts.  It  is  usually  pre- 
sented only  incidentally  to  much  more  important  issues,  and 
often  decided  one  way  or  the  other  at  the  close  of  exhaustive 
investigation  of  the  other  questions,  and  with  the  perhaps 
unconscious  feeling  that  it  is  not  of  sufficient  magnitude  to 
justify  further  serious  labor.  Again,  the  elements  involved 
in  determining  the  question  are  many  of  them  so  elastio  in 
their  application  that  cases  may  be  rightly  resolved  in  dif- 
ferent ways  without  the  distinction  being  apparent  from  the 
statement  of  them. 

The  question  is  also  one  of  those  upon  which  the  old  rea- 
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sons  and  principles  have  been  departed  from  in  deference 
to  modern  business  methods  and  views  of  commercial  equity, 
and  upon  which  the  law  has  progressed  in  a  steady  develop- 
ment away  from  the  early  precedents.  Sedgwick,  Dam. 
§  297.  Anciently  interest,  called  usury,  was  an  abhorrence 
to  the  law,  and  a  contract  therefor  was  not  only  not  enforce- 
able, but  criminal.  Adricmce  v.  Brooks,  13  Tex.  279, 281.  The 
increase  of  the  importance  of  personal  property  and  com- 
merce, and  the  growing  recognition  of  the  fact  that  the  use 
of  another's  money  was  valuable  to  the  user  and  a  legiti- 
mate subject  for  compensation  to  the  owner,  at  last  forced 
the  law  to  accede  thereto,  and  to  yield  enforceability  to  ex- 
press contracts  to  pay  interest.  2  Lewis'  Bl.  Comm.  454. 
This  concession  was  followed  by  a  recognition  of  the  fact 
that  a  refusal  to  pay  money  legally  due,  like  a  refusal  to 
perform  any  other  legal  duty  to  another,  merited  condem- 
nation and  punishment  from  the  courts,  and  the  doctrine 
of  interest  as  damages,  in  absence  of  express  agreement,  be- 
came established;  but  it  was  allowed  as  damages  and  by 
way  of  punishment  to  a  wrongdoer.  The  idea  of  compen- 
sation to  him  who  had  been  deprived  of  the  use  of  his 
money  may  have  been  present,  but  was  never  prominent, 
while  the  thought  that  the  debtor  by  interest  was  only 
paying  for  value  in  fact  received  by  him  from  the  use  of 
the  money  of  another  is  hardly  suggested,  as  in  recent  cases: 
Orescent  M.  Co.  v.  Wasatch  M.  Co.  151  U.  S.  317,  323,  as  com- 
pared with  Cwrtis  v.  Innerwrity,  6  How.  146, 154.  The  al- 
lowance of  interest  as  damages  was,  as  might  have  been 
expected  in  view  of  the  principle  on  which  it  was  founded, 
confined  to  strictly  liquidated  demands.  Being  punishment, 
it  should  not  be  imposed  if  there  were  any  uncertainty  as 
to  defendant's  duty  to  excuse  nonperformance  of  it. 

As  the  lending  and  hiring  of  money  increased  more  and 
more  with  the  development  of  commerce  and  credits,  there 
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developed  a  growing  sense  of  the  equitable  character  of  in- 
terest, and  step  by  step  that  equity  in  individual  cases  led 
to  relaxations  of  the  strict  rule  demanding  absolute  liquida- 
tion of  a  demand  to  justify  interest  allowance  by  courts, 
American  courts  taking  the  lead  in  developing  this  idea. 
Bromfidd  v.  Little,  Quincy,  108;  Van  Rensselaer  v.  Jewett, 
2  N.  Y.  135. 

Meanwhile  legislatures  as  well  as  courts  were  yielding  to 
the  sentiment  of  the  community,  and,  from  the  original 
statutes,  guardedly  permitting  express  contracts  for  limited 
rates  of  interest,  they  progressed  to  that  enacted  in  New 
York  about  1829,  which  is  practically  identical  with  our 
own  existing  statute  originally  adopted  in  the  revision  of 
1858,  whereby  the  law  itself  fixes  a  rate  to  be  paid  in  the 
absence  of  any  agreement  therefor,  and  extends  its  applica- 
tion not  only  to  money  due  upon  "  note  or  other  contract," 
as  in  our  prior  statutes  (ch.  45,  R.  S.  1849),  but  to  loan  or 
forbearance  of  any  money,  goods,  or  things  in  action.  Stats. 
1898,  sec.  1688.  Such  a  change  in  the  statute  is  certainly 
significant,  and  may  well  justify  a  difference  in  states  where 
it  is  in  force  as  to  the  class  of  demands  which  draw  inter- 
est without  express  agreement  therefor. 

In  New  York,  whence  we  adopted  sec.  1688  in  1858,  Van 
Rensselaer  jo.  Jewett,  supra,  and  Dana  v.  Fiedler,  12  N.  Y. 
40,  had  been  decided  before  that  time,  and  had  fully  recog- 
nized an  intermediate  class  of  demands  between  strictty 
liquidated  ones,  like  a  promissory  note  for  a  specified  sum, 
and  those  wholly  unliquidated,  like  breach  of  promise  to 
marry  or  such  torts  as  slander  and  libel,  and  had  extended 
to  some  of  that  class  of  demands  which,  for  convenience,  we 
may  term  liquidable,  the  interest-earning  right,  independ- 
ently of  any  agreement.     Sedgwick,  Dam.  §§  299,  300. 

In  Van  Renssela-er  v.  Jewett,  svpra,  which  was  an  action 
to  recover  damages  for  failure  to  pay  as  rent  each  year 
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eighteen  bushels  of  wheat,  four  fat  hens,  and  one  day's  serv- 
ice, with  carriage  and  horses,  the  court  (Bronson,  J.)  said: 
"  It  was  decided  in  1806,  without  assigning  any  reason  for 
the  judgment,  that  interest  was  not  recoverable  in  a  case  of 
this  kind.  Van  Rensselaer  v.  Platner^  1  Johns.  276.  But 
since  that  time  the  supreme  court  has  deliberately  held,  on 
three  several  occasions,  including  the  present  one,  that  in- 
terest is  recoverable  in  such  a  case.  Lush  v.  Druse^  4  Wend. 
313;  Van  Rensselaer  v.  Jones^  2  Barb.  643.  The  principle 
to  be  extracted  from  these  decisions  may  be  stated  as  fol- 
lows :  Whenever  a  debtor  is  in  default  for  not  paying  money, 
delivering  property,  or  rendering  services  in  pursuance  of 
his  contract,  justice  requires  that  he  should  indemnify  the 
creditor  for  the  wrong  which  has  been  done  him ;  and  a  just 
indemnity,  though  it  may  sometimes  be  more  can  never  be 
less  than  the  specified  amount  of  money,  or  the  value  of  the 
property  or  services  at  the  time  they  should  have  been  paid 
or  rendered,  with  interest  from  the  time  of  the  default  until 
the  obligation  is  discharged.  And,  if  the  creditor  is  obliged 
to  resort  to  the  courts  for  redress,  he  ought  in  all  such  cases 
to  recover  interest,  in  addition  to  the  debt,  by  way  of  dam- 
ages. It  is  true  that,  on  an  agreement  like  the  one  under 
consideration,  the  amount  of  the  debt  can  only  be  ascer- 
tained by  an  inquiry  concerning  the  value  of  the  property 
and  services.  But  the  value  can  be  ascertained,  and,  when 
that  has  been  done,  the  creditor,  as  a  question  of  principle, 
is  just  as  plainly  entitled  to  interest  after  the  default  as  he 
would  be  if  the  like  sum  had  been  payable  in  money.  The 
English  courts  do  not  allow  interest  in  such  cases,  and  I  feel 
some  difficulty  in  saying  that  it  can  be  allowed  here,  with- 
out the  aid  of  an  act  of  the  legislature  to  authorize  it.  But 
the  courts  in  this  and  other  states  have  for  many  years  been 
tending  to  the  conclusion,  which  we  have  finally  reached, 
that  a  man  who  breaks  his  contract  to  pay  a  debt,  whether 
the  payment  was  to  be  made  in  money  or  in  anything  else, 
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shall  indemnify  the  creditor,  so  far  as  that  can  be  done,  by 
adding  interest  to  the  amount  of  damage  which  was  sus- 
tained on  the  day  of  the  breach.  The  rule  is  just  in  itself; 
and,  as  it  is  now  nearly  nineteen  years  since  the  point  was 
decided  in  favor  of  the  creditor,  and  eight  out  of  nine  judges 
of  the  supreme  court  have  at  different  times  concurred  in 
that  opinion,  we  think  the  question  should  be  regarded  as 
settled."  The  principle  of  this  case  has  been  reaffirmed  in 
New  York  many  times.  McMahon  v.  N.  Y.  db  E.  R.  Co. 
20  N.  T.  463;  McCollum  v.  Seward,  62  N.  T.  316;  and  Mer- 
cer v.  Vose,  67  N.  T.  56,  were  actions  on  quantum  meruit  to 
recover  for  services ;  held,  interest  recoverable.  Other  cases 
in  New  York  are  Newell  v.  Wheeler,  36  N.  T.  244;  Adams 
v.  Fort  Plain  Bank,  36  N.  T.  255;  Mygatt  v.  Wilcox,  45 
N.  T.  306;  Smith  v.  Vdie,  60  N.  Y.  106;  £e  Zavalette  v. 
Wendt,  75  N.  Y.  579;  WUaon  v.  Troy,  135  N.  Y.  104;  Mans- 
field v.  N.  T.  a  <6  H.  R.  R.  Co.  114  N.  Y.  331;  Gray  v. 
Central  R.  Co.  157  N.  Y.  483, —  and  the  rule  in  that  state 
may  be  stated  to  be  that  interest  is  allowable  upon  a  de- 
mand, the  amount  of  which  could  be  ascertained  by  computa- 
tion, together  with  a  reference  to  reasonably  well-established 
market  values,  because  such  values  in  many  cases  are  so 
nearly  certain  that  it  would  be  possible  for  the  debtor  to  ob- 
tain some  approximate  knowledge  of  how  much  he  was  to 
pay ;  or,  to  quote  from  Mansfield  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  supra,  it  is  extended  to  actions  to  recover  damages  for 
breach  of  contract,  "  if  the  means  are  accessible  to  the  party 
sought  to  be  charged  of  ascertaining  the  amount,  by  compu- 
tation or  otherwise,  to  which  the  other  party  is^entitled." 

This  general  rule  has  received  approval  from  many  other 
courts  as  well.  Spalding  v.  Mason,  161  U.  S.  375,  396; 
Kuhn  v.  McKay  (Wyo.),  51  Pac.  Hep.  205. 

As  would  be  expected,  courts  have  varied  greatly  in  ap- 
plying these  rules  to  individual  cases;  but  it  may  be  safely 
said  that  the  tendency  has  been  in  favor  of  allowing  interest 
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rather  than  against  it,  and  that  the  degree  of  certainty  or 
ease  with  which  the  approximate  amount  can  be  ascertained 
has  grown  less  and  less  stringent. 

In  Wisconsin,  without  perhaps  so  carefully  laying  down 
general  rules,  the  court  has  in  a  large  measure  followed  the 
lines  of  the  New  York  decisions.  Thus  in  Vcmghan  v.  Howe, 
20  Wis.  497,  the  amount  of  the  recovery  depended  on  the 
value  of  a  disputed  quantity  of  unmerchantable  logs,  the 
value  of  which  was  disputed,  and  the  court  without  discus- 
sion held  interest  recoverable  from  the  contract  time  of  pay- 
ment 

Marsh  v.  Fraser,  37  Wis.  152,  is  perhaps  the  most  quoted 
case  in  Wisconsin,  and,  like  the  utterances  of  the  Delphic 
oracle,  has  been  made  the  basis  for  antagonistic  conclusions. 
That  was  a  suit  on  quantum  meruit  for  labor  and  services  in 
moving  a  building,  with  no  time  of  payment  fixed,  and  no 
evidence  of  demand.  The  court  held  the  allowance  of  in- 
terest from  the  time  of  the  performance  of  the  services  error, 
upon  the  ground  however  that  no  time  of  payment  was 
fixed,  and  no  demand  had  been  made,  saying:  "  At  common 
law,  where  no  time  of  payment  was  fixed,  a  demand  and 
refusal  of  payment  was  generally  necessary  to  the  recovery 
of  interest.  It  was  not  allowed  on  unliquidated  demands. 
This  rule  has  been  modified  in  some  particulars.  But  the 
better  rule  sanctioned  by  modern  authorities  is  that,  in  the 
absence  of  agreement  for  interest,  an  open,  unliquidated  de- 
mand for  goods  or  services  does  not  carry  interest."  Van 
Rensselaer  v.  Jewett,  2  N.  T.  135,  is  quoted,  and  its  rule  neither 
adopted  nor  repudiated,  as  unnecessary  to  a  decision. 

In  Yates  v.  JShepardson,  39  Wis.  173,  which  was  a  suit  for 
professional  services,  disputed  as  to  rendition,  character,  and 
value,  it  was  held  that  interest  ran  from  the  commencement 
of  the  suit.  There  was  no  evidence  of  any  earlier  demand. 
The  court  said,  by  Lyon,  J.,  who  participated  in  decision  of 
Marsh  v.  Fraser:  "  By  the  well-settled  rules  of  law  on  the 
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subject  of  interest,  which  are  stated  by  the  chief  justice  in 
Marsh  v.  JFraser,  37  Wis.  149,  no  interest  can  be  allowed  on 
the  account  before  the  action  was  commenced." 

In  Tucker  v. .  Grrover,  60  Wis.  245, —  a  claim  for  quantum 
meruit  in  investigating  pine  lands,  which  the  court  described 
as  "  an  uncertain  one,  resting  in  quantum  meruit,  being  al- 
ways denied  and  contested  by  the  defendant,  no  account 
thereof  rendered  nor  any  demand  made  for  any  certain  sum, 
and,  of  course,  not  susceptible  of  computation  merely  to 
render  it  certain,  it  was  clearly  unliquidated,"  —  interest 
was  held  recoverable  from  the  commencement  of  the  suit. 

Gammon  v.  Abrams,  53  Wis.  323,  was  a  suit  for  the  rea- 
sonable value  of  a  reaper,  both  the  liability  and  the  value 
being  controverted.  The  court  said  that  interest  was  prop- 
erly allowable  from  the  commencement  of  the  suit,  and  it 
makes  no  difference  that  such  value  had  to  be  ascertained 
by  evidence. 

In  Gallun  v.  Seymour,  76  Wis.  251,  which  was  for  dam- 
ages for  breach  of  contract  to  deliver  tan  bark,  the  measure 
claimed  being  the  difference  between  contract  price  and 
market  value,  the  latter  being  in  strenuous  controversy,  the 
court  said:  "We  think  there  is  no  force  to  the  objection  to 
the  allowance  of  interest  from  the  commencement  of  the. 
action  on  the  amount  of  damages." 

Farr  v.  Semple,  81  Wis.  230,  was  an  action  for.  the  reason- 
able value  of  the  services  of  a  nurse.  The  court  held  inter- 
est should  be  allowed  from  the  rendition  of  account  and 
demand  of  payment. 

Ryan  Drug  Co.  v.  Hvamlsahl,  92  Wis.  62,  was  an  open 
account,  and  the  court  held  interest  recoverable  only  from 
commencement  of  suit,  there  having  been  no  previous  de- 
mand. 

On  the  other  hand,  in  Shipman  v.  State, 44  Wis.  458,  which 
was  a  claim  for  reasonable  value  of  services  as  an  architect, 
the  court  held  interest  not  recoverable,  saying:  "As  between 
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individuals,  the  better  rule  is  that  when  the  right  of  a  party 
to  recover  compensation  is  doubtful,  and  is  contested  on 
reasonable  grounds,  and  the  amount  due  him  requires  to  be 
adjusted  by  proceedings  in  the  suit,  interest  is  only  recover- 
able after  the  right  of  a  party  to  recover  and  the  amount  of 
the  recovery  has  been  determined." 

Martin  v.  State,  51  Wis.  407,  was  a  suit  for  general  dam- 
ages for  preventing  plaintiff's  completion  of  a  contract  for 
the  improvement  of  Fox  river,  including  loss  of  prospective 
profits,  and  the  court  held  interest  not  recoverable  until  the 
amount  had  been  liquidated  by  an  award. 

In  State  ex  rel  Sloan,  S.  <&  M.  v.  Warner,  55  Wis.  271, 
which  was  for  reasonable  value  of  professional  services,  the 
court  held  interest  not  recoverable,  saying  that  the  amount 
would  have  depended  on  "  proofs  showing  what  they  were 
reasonably  worth,  and  upon  the  evidence  it  would  be  a  ques- 
tion of  fact  for  the  jury.  We  are  unable  to  distinguish  this- 
case  from  Marsh  v.  Fraser,  [37  Wis.  152,]  where  it  was  held 
that  plaintiff  could  not  recover  interest." 

There  is  thus  a  clear  conflict  in  the  Wisconsin  cases  in  the 
application  of  whatever  general  *ules  govern  the  question, 
and  those  general  rules  have  not  been  set  forth,  except  in  a 
very  limited  way  in  Marsh  v.  Fraser,  where  the  question 
was  rather  as  to  whether  interest  could  run  before  demand 
than  whether  it  might  have  run  upon  the  claim  there  pre- 
sented, if  a  proper  demand  had  been  made.  Dismissing  from 
consideration  Martin  v.  State,  where  the  claim  was  clearly 
unliqnidable,  being  for  general  damages  such  as  loss  of  prof- 
its, etc.,  it  is  obvious  that  the  reasons  assigned  for  refusal  of 
interest  in  Shipman  v.  State  and  State  ex  rel.  Sloan,  S.  dk  M. 
v.  Warner  would  have  equally  denied  such  allowance  in  Farr 
v.  Semple,  Gammon  v.  Abrams,  Tucker  v.  Grover,  and  Yates 
v.  Shepardson,  unless  there  were  elements  of  uncertainty  or 
distinction  not  set  forth  in  the  two  state  cases,  such,  for  ex- 
ample, as  that  there  was  no  market  value  ascertainable  for 
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the  services  there  involved,  or  because  no  officer  of  the  state 
had  any  lawful  power  to  authoritatively  ascertain  and  settle 
the  amount  due.  We  think,  notwithstanding  these  two  in- 
dividual cases,  that  the  great  weight  of  authority  is  in  favor 
of  a  rule  substantially  such  as  that  adopted  in  New  York,  as 
above  stated.  The  true  principle,  which  is  based  on  the 
sense  of  justice  in  the  business  community  and  on  our  stat- 
ute, is  that  he  who  retains  money  which  he  ought  to  pay  to 
another  should  be  charged  interest  upon  it.  The  difficulty 
is  that  it  cannot  well  be  said  one  ought  to  pay  money,  unless 
he  can  ascertain  how  much  he  ought  to  pay  with  reasonable 
exactness.  Mere  difference  of  opinion  as  to  amount  is,  how- 
ever, no  more  a  reason  to  excuse  him  from  interest  than  dif- 
ference of  opinion  whether  he  legally  ought  to  pay  at  all, 
which  has  never  been  held  an  excuse.  When  one  is  held 
liable,  say  on  a  promissory  note  to  which  his  defense  has 
raised  a  doubtful  question  of  law,  he  must  pay  the  interest 
with  it,  because,  theoretically  at  least,  there  was  a  fixed 
standard  of  legal  obligation,  which,  if  correctly  applied, 
would  have  made  his  duty  clear.  So,  if  there  be  a  reason- 
ably certain  standard  of  measurement  by  the  correct  appli- 
cation of  which  one  can  ascertain  the  amount  he  owes,  he 
should  equally  be  held  responsible  for  making  such  applica- 
tioQ  correctly  and  liable  for  interest  if  he  does  not.  The 
New  York  courts  have  adopted  as  designation  of  such  a 
standard  "  market  value,"  and  in  a  broad  use  of  the  term 
this  is  perhaps  the  safest  test  to  apply.  It  must  not,  how- 
ever, be  restrained  to  definite  quotations  on  a  board  of  trade, 
or  to  such  degree  of  certainty  that  no  difference  of  opinion 
oould  exist.  If  one  having  a  commodity  to  purchase  or  cer- 
tain services  to  hire  can  by  inquiry  among  those  familiar  with 
the  subject  learn  approximately  the  current  prices  which  he 
would  have  to  pay  therefor,  a  market  value  can  well  be  said 
to  exist,  so  that  no  serious  inequity  will  result  from  the  ap- 
plication of  the  foregoing  rule  to  those  who  desire  to  act 
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justly;  especially  in  view  of  the  other  rule  of  law  that  a 
debtor  can  always  stop  interest  by  making  and  keeping  good 
an  unconditional  tender,  thus  giving  him  a  substantial  ad- 
vantage over  a  creditor,  who  has  no  such  option. 

Applying  the  rule  thus  defined  to  the  facts  in  this  case, 
there  is  no  escape  from  the  conclusion  reached  by  the  court 
below.  The  bulk  of  the  recovery  is  for  the  contract  price 
of  $18,000,  less  the  payments  made,  which  the  court  found 
to  be  $439.62  greater  than  plaintiff  admitted  in  his  complaint ; 
such  excess  apparently  being  made  up  of  items  which  be- 
long rather  to  the  class  of  counterclaims  than  payments. 
The  balance  of  the  judgment  is  made  up  of  plaintiffs  ex- 
tras, less  the  defendant's  counterclaims,  viz.  $1,004.43.  Of 
this  every  item  was  material  or  labor,  which  was  proved  to 
have  a  reasonably  certain  market  value  at  Eau  Claire,  so 
that  from  the  statements  of  witnesses  familiar  therewith  the 
court  was  able  to  fix  such  value,  and  the  defendant  could 
have  done  so  had  he  made  an  honest  effort.  They  involved 
none  of  those  elements  which  have  been  held  to  make  the 
claim  not  only  wholly  unliquidated,  but  unliquidable, —  no 
claim  for  general  damages,  nor  for  loss  of  profits,  as  in  some 
of  the  cases;  nor  even  for  professional  services,  which  in 
some  cases  (Swinnerton  v.  Argonaut  L.  cfe  D.  Co.  112  Cal.  375) 
have  been  held  to  be  without  a  sufficiently  certain  market 
value,  though  in  other  cases  the  contrary  has  been  held 
{Adams  v.  Fort  Plain  Bunk,  36  N.  Y.  255 ;  Mercer  v.  Yose, 
67  N.  Y.  56;  Yates  v.  Shepardson,  39  Wis.  173). 

The  plaintiff's  claims  then  being  such  as  may  draw  inter- 
est, the  next  question  is,  From  what  date  ?  And  about  this 
question  some  confusion  has  been  thrown  by  the  hasty  dis- 
posal of  interest  claims  and  inconsiderate  remarks  of  courts. 
The  rule  of  course  is  that  the  debtor  should  pay  interest 
from  the  time  when  he  ought  to  have  paid  the  debt.  That 
time  may  be  fixed  by  agreement,  and  that  agreement  may 
be  implied  from  known  customs  or  other  things.    It  may 
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also  be  fixed  by  law,  as  in  State  v.  Guenther,  87  Wis.  673; 
or  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis.  367,  in  which  event 
the  interest  runs  from  the  date  so  fixed.  If  not  fixed,  inter- 
est will  not  commence  to  run  until  the  creditor  makes  it  the 
duty  of  the  debtor*  to  pay  by  an  adequate  demand  that  he 
do  so,  which  demand  should  be  sufficiently  specific  to  inform 
the  debtor  of  the  claim  made,  so  that  he  can  ascertain  there- 
from the  amount  he  ought  to  pay,  by  application  of  the 
standard  above  set  forth.  When  so  notified  of  what  his 
creditor's  claim  is,  and  that  he  is  then  required  to  pay  it, 
he  is  thenceforward  wrongfully  withholding  money  from 
that  creditor.  Sedgwick,  Dam.  §§  302,  315 ;  Perley,  Inter- 
est, 29;  Marsh  v.  Iraser,  37  Wis.  152;  Farr  v.  8emple>  81 
Wis.  230;  Ryan  Drug  Co.  v.  Hvambsahl,  92  Wis,  62;  Hi- 
llock v.  Park  Nat.  Bowk,  169  111.  517;  White  v.  MUler,  78 
N.  Y.  393,  398;  Rollins  v.  Carll,  93  N.  Y.  656. 

Another  date  has  crept  into  the  decisions  of  Wisconsin 
and  many  other  states  as  that  at  which  interest  on  unliqui- 
dated (but  liquidable)  claims  and  open  accounts  should  com- 
mence, to  wit,  the  commencement  of  the  suit.  An  exam- 
ination of  all  of  these  decisions,  with  a  few  unimportant 
exceptions,  will  make  apparent,  however,  that  the  commence- 
ment of  suit  is  only  significant  because  in  and  of  itself  it 
constitutes  a  demand.  On  principle,  it  can  have  no  other 
force.  If  a  proper  and  lawful  demand  for  payment  cannot 
put  the  debtor  in  default,  obviously  the  commencement  of 
a  suit  cannot.  The  one  as  fully  informs  defendant  of  the 
rights  claimed  by  plaintiff  as  the  other.  It  would  force  liti- 
gation if  a  different  rule  were  adopted.  If  regard  for  the 
convenience  of  the  debtor  or  desire  to  negotiate  would  lead 
the  creditor  to  grant  delay,  public  policy  would  dictate  that 
he  have  such  opportunity  without  loss  of  interest,  rather 
than  that  litigation  be  forced  upon  him  to  save  that  right. 
See  Wisconsin  decisions  hereinbefore  mentioned;  also,  Haw- 
ley  v.  Tesch,  88  Wis.  213,  242;  Sedgwick,  Dam.  §  315;  Mer- 
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cer  v.  Vose,  67  N.  Y.  56;  De?npsey  v.  Schawacker,  140  Mo. 
680;  Quin  v.  Bay  State  D.  Co.  171  Mass.  283. 

We  hold,  therefore,  that  the  claim  of  the  plaintiff  in  this 
case  was  capable  of  ascertainment  by  defendant,  after  its 
presentation,  by  reference  to  reasonably  certain  market 
values  of  the  various  items,  that  it  was  duly  and  adequately 
presented  and  its  payment  demanded  before  the  suit  was 
commenced,  and  that  plaintiff  was  entitled  to  interest  from 
the  time  of  such  demand,  and  no  error  prejudicial  to  defend- 
ant was  committed  in  the  allowance  made  by  the  judgment. 

3.  Another  error  assigned  specifically  is  to  the  form  of 
the  judgment,  in  that  it  is  a  personal  judgment  against  the 
defendant  Anna  E.  Parker.  In  this  respeot  it  comes  squarely 
within  the  criticism  of  the  judgment  in  Wdjp  v.  Gunther,  48 
Wis.  543,  and  all  that  is  there  said. with  reference  to  that 
defect  in  the  judgment  is  here  applicable.  The  judgment  is 
one  capable  of  being  docketed  as  a  personal  judgment,  so  as 
to  become  a  lien  upon  any  real  estate  which  the  defendant 
may  have.  It  was  pointed  out  in  argument  that  she  is  the 
owner  of  real  estate  in  Chicago,  and  this  judgment  in  its 
present  form  could  be  made  the  basis  of  an  action  at  law 
thereon  in  that  state.  'Indeed,  it  is  difficult  to  see  how  the 
clerk  of  the  court  could  resist  a  demand  for  the  issue  of  an 
execution  thereon.  All  of  these  are  burdens  to  which  the 
law  does  not  authorize  the  subjection  of  a  defendant  in  a 
suit  to  foreclose  a  mechanic's  lien.  The  proceeding  is  wholly 
statutory,  and  the  rule  is  applicable,  stated  in  Welp  v.  Gun- 
ther,  that  the  judgment  must  conform  to  the  statute  regulat- 
ing the  practice  in  such  actions. 

The  distinction  which  was  held  to  be  material  and  to  save 
the  judgments  in  the  cases  of  Boynton  v.  Sisson,  56  Wis.  401, 
and  Crocker  v.  Currier ,  65  Wis.  662,  is  not  here  present. 
That  distinction  consisted  in  the  fact  that  the  judgment, — 
in  the  Boynton  Case  foreclosing  a  mortgage,  and  in  the 
Crocker  Case  foreclosing  a  lien,  — after  providing  for  the 
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sale,  proceeded  to  direct  that  the  court  upon  the  coming  in 
of  the  sheriff's  report  of  sale  showing  a  deficiency  should 
then  enter  personal  judgment.  The  presence  of  these  words 
was  held  sufficient  to  justify  a  construction  of  the  whole 
judgment,  so  as  to  deem  the  first  clause  merely  a  compli- 
ance with  the  statute,  as  a  fixing  of  the  amount  due,  rather 
than  as  a  personal  judgment.  As  between  these  cases  the 
present  judgment  is  clearly  ruled  by  Wdp  v.  Gunther,  and  is 
erroneous. 

Neither  do  we  think  we  can  decline  to  consider  this  assign- 
ment of  error  on  the  ground  suggested,  somewhat  unneces- 
sarily, in  Boynton  v.  Sisson,  namely,  that  the  appeal  was  from 
the  whole  judgment,  while  the  only  material  error  assigned 
thereon  was  the  personal  form  of  the  judgment.  In  the 
present  case  the  whole  judgment  is  vigorously  attacked,  and 
we  can  see  no  course  which  the  appellant  could  have  taken 
to  raise  his  objections  thereto,  except  to  appeal  from  the 
whole. 

It  is  not  necessary,  however,  that  the  entire  judgment 
should  be  reversed  in  order  to  correct  this  error.  The  ac- 
tion having  been  fully  tried,  the  facts  being  all  before  the 
court,  it  is  entirely  within  the  realm  of  proper  practice  to 
reach  the  result  by  a  modification,  which  can  be  accom- 
plished by  simply  changing  the  phraseology,  by  striking 
out  the  words,  "The  plaintiff,  Henry  Laycock,  do  have  and 
recover  judgment  of  the  defendant  Anna  E.  Parker"  and 
substituting  therefor,  "  The  amount  due  the  plaintiff  from 
the  defendant  Anna  E.  Parker  is  the  sum  of." 

By  the  Court. —  The  judgment  is  modified  as  expressed  in 
the  last  paragraph,  and,  as  so  modified,  is  affirmed,  with 
costs  to  respondent. 
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In  re  The  Minnesota  &  Wisconsin  R.  Co. 

Ik  be  The  Minnesota  &  "Wisconsin  Railroad  Company. 

March  17— May  16, 1899. 

Appealable  order:  Jurisdiction. 

1  An  appeal  from  an  order  of  the  circuit  court  denying  a  motion  of 
the  petitioner  in  condemnation  proceedings  to  dismiss  the  petition, 
does  not  confer  jurisdiction  on  this  court,  under  sec.  3069,  Stats.  1898. 

2.  Where  the  court  is  precluded  from  entertaining  an  appeal  by  lack  of 
jurisdiction  it  cannot  be  conferred  by  consent  of  the  parties. 

Appeal  from  an  order  of  the  circuit  court  for  Pierce 
county:  E.  W.  Helms,  Circuit  Judge.    Appeal  dismissed. 

Appeal  from  order  of  the  circuit  court  denying  the  peti- 
tioner's motion  to  dismiss  the  petition  in  condemnation  pro- 
ceedings. 

For  the  appellant  there  was  a  brief  by  Baker  dh  Haven, 
attorneys,  and  F.  W.  M.  Cutcheon,  of  counsel,  and  oral  argu- 
ment by  Mr.  Cutcheon. 

For  the  respondents  there  was  a  brief  by  Clapp  &  Macart- 
ney y  and  oral  argument  by  JV.  H.  Clapp. 

The  following  opinion  was  filed  April  4,  1899: 

Dodge,  J.  The  court  has  no  jurisdiction  to  entertain  an 
appeal  from  this  order.  Such  jurisdiction  cannot  exist  under 
any  of  the  subdivisions  of  sec.  3069,  Stats.  1898, —  not  under 
subd.  1,  because  it  does  not  in  effect  determine  the  action, 
nor  prevent  a  judgment  from  which  an  appeal  can  be  taken; 
nor  under  subd.  2,  for  the  reason  that  it  is  not  a  final  order, 
though  made  in  a  special  proceeding.  Subds.  3  and  4,  of 
course,  have  no  application. 

While  both  parties  consent  to  and  urge  consideration  of  the 
merits  of  the  order  on  this  appeal,  the  court  is  precluded 
from  acceding  to  such  request  by  lack  of  jurisdiction,  which 


108   m 

106    2841 


Digitized  by 


Google 


192  SUPREME  COURT  OF  WISCONSIN.         [103 

Mills  and  another  vs.  The  Chicago  &  Northwestern  R.  Co. 

cannot  be  conferred  by  consent  of  parties.    Hyde  v.  German 
Nat.  Bcmk,  96  Wis.  406,  410. 
By  the  Court —  The  appeal  is  dismissed. 

A  motion  for  a  rehearing  was  denied  May  16, 1899. 


Mills  and  another,  Appellants,  vs.  The  Chicago  &  North- 
western Railway  Company,  Respondent. 

March  20  — May  16,  1899. 

Deeds:  Option  contract:  Merger:  Covenants:  Consideration:  Evidence, 

1.  Defendant's  right  of  way  over  the  lands  of  plaintiffs,  both  holding 
title  from  a  common  grantor,  was  three  times  crossed  by  a  stream 
that  furnished  the  power  for  their  mill  At  each  crossing  a  bridge 
had  been  maintained  and  the  passageways  under  the  two  southerly 
bridges,  used  by  plaintiffs  and  their  grantors  as  private  ways  from 
their  mill  to  the  highway  for  more  than  twenty  years.  It  being  de- 
sired by  defendant  to  close  the  opening  in  the  northerly  of  such 
two  bridges,  and  divert  the  stream  so  that  it  should  not  recross  the 
right  of  way,  the  plaintiffs  gave  an  option  agreement  for  a  deed, 
consenting  to  such  changes,  in  consideration  of  $500  and  the  build- 
ing and  maintaining  of  a  grade  crossing  in  lieu  of  that  under  the 
said  northerly  bridge,  and  releasing  all  damages,  but  expressly  pro- 
viding, among  other  things,  that  it  was  given  with  the  understand- 
ing and  stipulations  that  the  passage  under  the  southerly  bridge 
should  be  continued  and  maintained  for  them  by  defendant  in 
in  good  and  suitable  manner.  Thereupon  the  option  agreement  was 
accepted  and  the  money  consideration  paid,  and  a  deed  executed 
and  delivered,  conveying  and  warranting  the  right  to  divert  the 
waters  of  the  stream,  together  with  the  right  to  close  up  the  open- 
ing of  the  designated  bridge,  and  releasing  damages  therefor,  pro- 
vided the  grade  crossing  was  constructed  and  maintained.  The  deed 
contained  a  clause  that  nothing  therein  contaiued  should  interfere 
with  the  passage  under  the  other  bridge.  The  channel  of  the  stream 
was  changed,  the  opening  filled  in  and  grade  crossing  constructed, 
And,  by  the  construction  of.  a  new  bridge,  the  passageway  under 
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the  southerly  bridge  was  narrowed,  so  that  between  the  railroad 
grade  and  the  margin  of  the  stream  the  width  of  100  feet  was  re- 
duced to  from  seven  to  ten  feet  and  the  roadway  crowded  into  that 
space.  In  an  action  for  damages  for  failing  to  keep  the  passage- 
way open  as  it  had  previously  existed,  held,  that  the  option  agree- 
ment and  deed  together  constituted  the  contract  of  purchase  and 
together  showed  the  consideration  that  was  to  be  forthcoming  from 
defendant.  The  option  agreement  was,  therefore,  admissible  in 
evidence. 

2.  The  description  in  a  deed,  otherwise  uncertain,  should  be  construed 
with  reference  to  the  actual  rightful  state  of  the  property  at  the 
time  of  its  execution,  and  parol  evidence  of  that  state  is  admissible 
to  show  the  true  consideration  upon  which  it  is  based,  even  if  it 
differs  from  that  expressed  in  the  deed,  if  not  inconsistent  with  it. 

&  The  defendant  having  absolute  title  to  the  entire  right  of  way  over 
plaintiffs'  land  before  they  obtained  title,  and  the  deed  only  grant- 
ing the  right  to  divert  the  stream  and  close  up  the  northerly  bridge, 
the  clause  that  nothing  therein  contained  should  interfere  with 
the  passage  under  the  southerly  bridge  did  not  and  could  not  oper- 
ate as  a  limitation  upon  anything  therein  granted,  nor  could  such 
words  operate  as  a  construction  upon  any  of  the  preceding  lan- 
guage of  the  deed,  since  none  of  such  language  pertained  to  the 
portion  of  defendant's  right  of  way  in  question. 

4.  Said  clause  in  the  deed  recognized  a  then-existing  right  in  the 
plaintiffs  of  passing  and  repassing  under  the  bridge  as  had  been 
done  for  over  twenty  years,  and  that  such  right  should  be  contin- 
ued as  in  the  past.  By  accepting  said  deed,  therefore,  defendant  be- 
came bound  by  such  recognition  and  conditions  as  fully  as  though 
the  deed  had  also  been  executed  by  it 

&  Such  part  of  the  agreement  to  be  performed  by  the  defendant,  hav- 
ing no  connection  with  any  right  or  privilege  granted,  did  not 
merge  in,  or  become  ineffectual  by  reason  of  the  execution  and  de- 
livery of,  the  deed* 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  E.  G.  Siebecxer,  Circuit  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion.  * 

For  the  appellants  there  was  a  brief  by  Andrews  &  Palmer, 
attorneys,  and  Bv/rr  W.  Jones,  of  counsel,  and  oral  argument 
by  JET.  E.  Andrews  and  Burr  W.  Jones. 

For  the  respondent  there  was  a  brief  by  Fish,  Cary,  Upham 
Vol.  103—13 
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&  Black,  and  oral  argument  by  John  T.  Fish.  To  the  point 
that  the  action  conld  not  be  maintained  on  both  an  offer  and 
upon  a  consummated  agreement,  but  must  be  maintained  if 
at  all  on  the  final  agreement,  they  cited  Wis.  F.  &  M.  Ins. 
Co.  Bank  v.  Wilkin,  95  Wis.  Ill;  Elofrson  v.  Lindsay,  90 
Wis.  203;  Herbst  v.  Lowe,  65  Wis.  316;  Jones,  Evidence, 
§  460;  Badart  v.  Foulen,  80  Md.  579;  Ohlert  v.  Alderson,  86 
Wis.  433;  Caldwell  v.  Perkins,  93  Wis.  89;  Beers  v.  North 
Milwaukee  T.  S.  Co.  93  Wis.  572. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
the  alleged  breach  of  a  contract  or  covenant  in  failing  to 
keep  a  certain  passageway  under  the  railway  track  open,  as 
it  had  for  many  years  previously  existed,  constituting  a  part 
of  the  private  road  way  running  from  the  public  highway  on 
the  southwesterly  side  of  the  railway  track  to  the  premises 
of  the  plaintiff  on  the  northeasterly  side  of  such  railway 
track.  Issue  being  joined  and  trial  had,  the  court,  at  the 
close  of  the  testimony  on  behalf  of  the  plaintiffs,  granted  a 
nonsuit,  and  from  the  judgment  entered  thereon  the  plaint- 
iffs bring  this  appeal. 

The  complaint  alleges,  and  the  answer  admits,  or  there 
was  evidence  given  or  offered  tending  to  prove,  the  follow- 
ing facts: 

The  defendant  in  1871  obtained  a  conveyance  of  a  strip 
of  land  for  a  right  of  way  across  the  S.  W.  J  of  the  S.  W.  i 
of  section  16,  and  the  K  E.  J  of  the  S.  E.  J  of  section  17, 
township  10  BT.,  of  range  8  E.,  in  the  town  of  Lodi,  in 
Columbia  county,  from  one  Jonas  Narracong  and  wife,  from 
whom,  several  years  ago,  the  plaintiffs,  through  mesne  con- 
veyances, obtained  their  title  to  said  lands,  subject  to  such 
right  of  way.  Upon  obtaining  such  conveyance  of  such 
right  of  way  in  1871,  the  defendant  constructed  its  railway 
thereon,  and  the  same  ran  in  a  northwesterly  direction  to- 
ward Baraboo  and  in  a  southeasterly  direction  toward  Madi- 
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son.  The  railway  so  constructed  passed  from  one  of  the 
forties  so  described  to  the  other  at  or  about  where  the  cor- 
ners of  such  two  forties  came  together.  The  public  high- 
way from  Lodi  in  a  northwesterly  direction  to  Okee  runs 
nearly  parallel  to  the  railway  track,  and  about  480  feet 
southwesterly  from  the  point  where  the  corner  of  such 
forties  join.  The  mill  or  mill  site  of  the  plaintiffs  was  about 
sixty  feet  northeasterly  from  the  defendant's  right  of  way, 
near  the  point  where  the  corners  of  such  forties  join,  and 
was  formerly  propelled  by  water  drawn  from  Spring  creek 
by  a  race  way  on  the  south  side  of  that  stream.  Spring 
creek  ran  in  a  northeasterly  direction  across  the  Lodi  and 
Okee  highway  mentioned,  and  thence  northerly  and  across 
the  defendant's  right  of  way  about  1,080  feet  southeasterly 
from  the  mill,  and  at  which  point  there  was,  prior  to  1896, 
a  wooden  railway  bridge  on  piles,  known  as  Bridge  No.  312, 
and  from  thence  Spring  creek  continued  its  course  in  a  north- 
erly direction,  and  then  bent  to  the  westward  about  150  feet 
north  of  the  mill,  when  it  turned,  and  ran  in  a  southwest- 
erly direction  to  and  across  the  defendant's  right  of  way 
about  240  feet  westerly  from  the  mill.  Prior  to  1896  there 
was  a  wooden  railway  bridge  over  Spring  creek  at  the  place 
of  such  crossing,  known  as  Bridge  No.  313.  Such  stream 
ran  from  such  crossing  in  a  westerly  direction,  and  finally 
recrossed  the  defendant's  right  of  way  to  the  northeasterly 
side  thereof.  Prior  to  1896  there  was  a  dam  across  Spring 
creek  about  210  feet  northerly  from  bridge  No.  312,  and 
a  mill-race  leading  from  the  dam,  and  several  feet  south 
of  the  main  channel,  to  the  mill,  and  a  private  roadway 
extended  from  the  Lodi  and  Okee  highway  about  120  feet 
east  to  Spring  creek,  and  ran  northerly  and  under  the  pile 
bridge  No.  312  about  100  feet  west  of  the  stream,  and  from 
thence  westerly  to  the  mill  and  other  premises  of  the  plaint- 
iffs. It  is  the  closing  of  that  opening  under  the  bridge  and 
100  feet  west  of  the  stream  that  is  now  complained  of.  Prior 
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to  1896  there  was  also  a  private  roadway  from  the  Lodi  and 
Okee  highway  northerly  to  and  under  bridge  No.  313,  and 
from  thence  to  the  mill  and  other  premises  of  the  plaintiffs. 
Prior  to  1896  the  defendant  contemplated  improving,  and 
was  in  the  act  of  improving,  its  roadbed,  and  building  a 
double  track  from  Madison  to  Baraboo,  including  the  prem- 
ises in  question. 

For  that  purpose  the  defendant,  January  22, 1896,  pro- 
cured from  the  plaintiffs  an  instrument  in  writing,  executed 
by  them  under  their  hands  and  seals,  reciting  a  considera- 
tion of  one  dollar,  wherein  and  whereby  they,  for  them- 
selves, their  heirs,  executors,  administrators,  and  assigns, 
covenanted  and  agreed  that  they  would  sell  to  the  defend- 
ant or  its  assigns,  at  any  time  within  sixty  days  from  that 
date,  the  rights  in  the  lands  therein  described,  to  the  effect 
that  it  have  the  right  to  alter  the  channel  and  bed  of  Spring 
creek  so  that  the  creek  should  flow  wholly  on  the  north- 
easterly side  of  the  railway  tracks  of  the  defendant,  and 
over  and  across  so  much  of  the  N.  E.  J  of  the  S.  E.  J  of  sec- 
tion 17  as  might  belong  to  or  be  possessed  by  the  plaintiffs, 
together  with  the  right  to  fill  in  bridge  No.  313  of  the  de- 
fendant's railway  line,  releasing  all  damages  for  so  turning 
the  creek  bed  and  causing  the  creek  to  flow  entirely  on  the 
northeasterly  side  of  the  tracks,  and  for  filling  the  opening 
then  spanned  by  bridge  No.  313,  for  the  sum  of  $500.  All 
the  water-power  rights  of  the  plaintiffs  or  other  persons  in- 
terested in  the  lands  in  the  water  power  known  as  the  Nar- 
racong  mill  power  were  thereby  reserved  by  the  plaintiffs, 
and  it  was  provided  that  such  alteration  of  the  creek  bed 
should  not  obstruct  or  damage  the  free  fall  of  the  tail-race 
away  from  the  mill.  The  plaintifFs  further  stipulated  therein 
that  there  should  be  maintained  by  the  defendant  or  its  as- 
signs one  good  grade  crossing  in  lieu  of  the  opening  under 
bridge  No.  313, —  such  crossing  to  be  built  by  the  defendant 
in  such  reasonable  place  as  should  be  designated  by  the 
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plaintiffs,  or  either  of  them;  that  the  plaintiffs  would  con- 
vey such  rights  to  the  defendant  by  good  and  sufficient  con- 
veyance thereof,  within  the  time  limited,  upon  demand  of 
the  defendant  or  its  authorized  agent  and  payment  or  tender 
of  the  amount  above  specified,  and  would  so  release  all 
claims  for  damages  for  so  turning  the  creek  and  filling  in 
the  opening;  that  the  defendant,  however,  should  not  be 
held  liable  or  bound  to  take  such  grant,  except  at  its  option; 
that,  in  the  event  of  its  not  taking  the  purchase  as  therein 
provided,  it  should  not  be  held  liable  for  any  damages  or 
compensation  therefor,  or  growing  out  of  the  same ;  that 
the  defendant  should  not  be  bound  to  make  or  maintain  a 
suitable  grade  grossing  as  therein  provided  for  unless  it 
should  so  fill  up  the  opening  under  bridge  No.  313;  that  such 
option  was  given  with  the  understanding  and  stipulations 
that  the  passage  under  bridge  No.  312  should  be  continued 
and  maintained  for  the  plaintiffs  by  the  defendant  in  good 
and  suitable  manner.. 

The  defendant  thereupon  accepted  of  such  optional  agree- 
ment, and  paid  to  the  plaintiffs  the  $500  mentioned  therein, 
and  thereupon,  and  on  February  20, 1896,  the  plaintiffs  and 
the  wife  of  the  plaintiff  Mills  duly  executed,  under  their 
hands  and  seals,  and  duly  acknowledged  and  delivered  to 
the  defendant,  their  deed,  wherein  and  whereby  they  con- 
veyed and  warranted  to  the  defendant,  for  the  $500  men- 
tioned, the  right  and  privilege  of  altering  and  diverting  the 
channel  of  Spring  creek  from  its  then  present  natural  course 
upon  and  over  all  of  that  part  of  their  lands  described  in 
section  IT  then  belonging  to  or  possessed  by  the  plaintiffs 
in  such  manner  that  the  creek  should  flow  only  on  the  north- 
easterly side  of  the  right  of  way  of  the  defendant  upon  and 
over  the  lands  of  the  plaintiffs  and  as  defendant  should 
deem  advisable,  together  with  the  right  to  fill  in  and  close 
up  the  opening  in  its  railway  then  being  spanned  by  bridge 
No.  313;  that  the  plaintiffs,  for  themselves,  their  heirs  and 
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assigns,  did  thereby  release,  discharge,  and  forever  acquit 
the  defendant,  its  successors  and  assigns,  of  and  from  any 
and  every  claim  and  demand  of  every  name  and  nature 
arising  or  to  arise  or  grow  out  of  the  changing  and  divert- 
ing said  creek  and  closing  the  opening  at  bridge  No.  313, 
provided,  however,  that  it  was  understood  and  agreed  that 
in  case  the  defendant  should  cause  the  opening  at  bridge 
No.  313  to  be  filled  and  closed  up,  as  therein  stated,  it  was 
to  construct  and  maintain  a  good  and  sufficient  grade  cross- 
ing at  such  reasonable  place  as  should  to  designated  by  the 
plaintiffs,  which  grade  crossing  should  be  in  lieu  of  the  open- 
ing at  bridge  No.  313,  and  that  nothing  therein  contained 
should  interfere  with  the  passage  under  bridge  No.  312,  and 
that  such  alteration  of  the  creek  channel  should  not  obstruct 
or  damage  the  free  fall  of  the  tail  race  away  from  the  mill 
on  said  premises.  Thereupon  the  defendant  changed  the 
channel  of  Spring  creek  as  authorized  in  the  option  agree- 
ment and  deed,  and  filled  up  the  opening  under  bridge  No. 
313,  and  had,  at  the  time  of  the  commencement  of  this  ac- 
tion, partially  constructed  a  grade  crossing  at  a  point  desig- 
nated by  the  plaintiff  Job  Mills,  and  was  ready  and  willing 
to  complete  the  same,  which  crossing  was  about  480  feet 
southeasterly  from  bridge  No.  313.  The  passage  under  the 
old  bridge  No.  312  was  about  100  feet  northwesterly  from 
the  margin  of  the  stream,  and  the  opening  thereof  was  twelve 
feet  wide  between  the  wooden  bents,  and  the  same  had  been 
closed  up,  and  a  new  iron  bridge,  much  shorter  than  the  old 
one,  constructed  across  the  stream  at  that  point,  and  the 
same  rested  upon  iron  abutments,  and  such  abutment  on 
the  westerly  side  came  to  within  from  seven  to  ten  feet  of 
the  westerly  margin  of  the  stream,  and  the  roadway  was 
between  such  abutment  and  the  stream;  so  that  to  get  to  it 
from  the  south  it  was  necessary  to  turn  from  the  old  road- 
way, about  150  feet  south  of  the  old  opening,  to  the  north- 
east, to  the  narrow  passageway  between  the  abutment  and 
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the  stream,  and  then  turn  and  go  north  along  the  margin 
of  the  stream  for  nearly  100  feet,  and  then  turn  and  go 
northwesterly  until  reaching  the  old  roadway. 

Apparently  there  is  no  way  of  getting  from  the  Lodi  and 
Okee  highway  to  the  premises  of  the  plaintiffs  northeasterly 
of  the  railway,  except  through  the  narrow  passageway  under 
the  iron  bridge  No.  312  and  the  grade  crossing  mentioned. 

The  court  refused  to  admit  in  evidence  the  optional  agree- 
ment alleged  in  the  complaint,  and  held,  in  effect,  that  the 
right  to  claim  damages  must  be  regarded  as  being  based  en- 
tirely on  the  deed;  that  the  clause  in  the  deed  that  "noth- 
ing herein  contained  shall  interfere  with  the  passage  under 
bridge  No.  312  "  neither  granted  any  right  nor  conveyed  any 
interest  not  in  existence  before  that  deed  was  made;  that,  if 
the  language  had  any  force  and  effect,  it  was  more  in  the 
nature  of  a  limitation  and  construction  of  the  language  of 
the  deed  which  preceded. 

It  is  well  settled  that  parol  evidence  is  admissible  to  ex- 
plain the  subject  matter  of  an  agreement  or  deed,  although 
not  to  vary  its  terms.  Ogilvie  v.  Foljambey  3  Mer.  53.  In 
that  case  Sir  Wiluam  Gbaistt,  M.  E.,  said:  "Parol  evidence 
has  always  been  admitted,  in  such  a  case,  to  show  to  what 
house  and  to  what  premises  the  treaty  related."  The  ruling 
in  that  case  has  frequently  been  sanctioned,  not  only  in 
England,  but  in  this  country.  Skardlow  v.  Cotterdl,  20  Ch. 
Div.  90;  Plant  v.  Bourne  [1897],  2  Ch.  Div*  281.  This 
court  has  expressly  held  that,  "  A  deed  with  a  description 
otherwise  uncertain  should  be  construed  with  reference  to 
the  actual  rightful  state  of  the  property  at  the  time  of  its 
execution,  and  extrinsic  evidence  of  that  state  is  admissible 
to  aid  in  the  construction."  Whitney  v.  Robinson^  53  Wis. 
309.  So  this  court  has  held,  in  effect,  that,  although  parol 
evidence  is  inadmissible  to  change  or  vary  the  terms  of  a 
written  agreement  or  deed,  yet  it  is  admissible  to  show  the 
true  consideration  upon  which  it  is  based,  even  where  it 
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differs  from  that  expressed  in  the  conveyance,  if  not  incon- 
sistent with  it.  KicUandv.  Menasha  W.  W.  Co.  68  Wis.  34; 
Becker  v.  Knudson,  86  Wis.  14,  18;  Beckmwn  v.  Bechman9 
86  Wis.  655,  660;  Salter  v.  Bank  of  Ecm  Claire,  97  Wis.  87; 
Morgan  v.  South  Milwaukee  L.  V.  Co.  97  Wis.  275,  278; 
Slitea  v.  Thompson,  98  Wis.  330.  Some  of  these  cases  give 
as  a  reason  for  the  rule  that,  when  only  a  part  of  an  entire 
agreement  is  reduced  to  writing,  the  residue  may  be  proved 
by  extrinsic  evidence.  Beckmon  v.  Beckman,  supra,  and 
cases  there  cited.  This  is  peculiarly  so  in  the  case  of  a  deed 
which  is  ordinarily  an  execution  of  only  one  side  of  the 
contract  upon  which  it  is  based.  Becker  v.  Knudson,  supra, 
and  cases  there  cited. 

In  the  case  at  bar  the  answer  expressly  admits  that  thd 
defendant  obtained  title  to  the  portions  of  its  right  of  way 
in  question  by  purchase  and  deed  from  Narracong  in  1871, 
and  that  the  plaintiffs  subsequently  acquired  title  to  the 
other  premises  described  through  mesne  conveyances  from 
Narracong.  Since  the  defendant  had  the  absolute  title  to 
the  entire  right  of  way  before  the  plaintiffs  obtained  title, 
and  when  they  made  their  deed  to  the  defendant  in  1896,  it 
is  very  obvious  that  the  clause  in  that  deed  that  "nothing 
herein  contained  shall  interfere  with  the  passage  under 
bridge  No.  312  "  did  not  and  could  not  operate  as  a  limita- 
tion upon  anything  therein  granted,  as  suggested  by  the 
trial  court;  nor  could  those  words  operate  as  a  construction 
upon  any  of  the  preceding  language  of  the  deed,  since  none 
of  such  language  pertained  to  that  portion  of  the  defend- 
ant's right  of  way.  In  fact  the  deed  only  conveys  and  war- 
rants, or  attempts  to  convey  and  warrant,  to  the  defendant, 
"  the  right  and  privilege  to  alter  and  divert  the  channel  of 
Spring  creek  from  its "  then  "  present  natural  course  upon 
and  over  all  that  part  of  the  northeast  quarter  of  the  south- 
east quarter  of  section  17,"  then  "  belonging  to  or  possessed 
by  "  the  plaintiffs.  Those  premises  were  all  west  of  the  mill, 
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and  more  than  1,000  feet  northwest  of  bridge  No.  312.  It 
did  not  grant,  nor  attempt  to  grant,  to  the  defendant,  the 
right  of  way  to  which  it  held  the  absolute  title,  but  only 
such  rights  and  privileges  as  then  belonged  to  or  were  pos- 
sessed by  the  plaintiffs,  and  therein  conveyed  and  warranted. 
It  moreover  recognized  an  existing  right  in  the  plaintiffs 
to  pass  and  repass  under  bridge  No.  313,  as  they  had  for 
many  years,  by  expressly  granting  to  the  defendant  "the 
right  to  fill  and  close  up  the  opening  in  its  railway"  then 
"spanned  by  bridge  No.  313  "provided it  "constructed  and 
maintained  a  good  and  sufficient  grade  crossing,'!  as  stipu- 
lated. The  clause  in  the  deed  that  nothing  therein  con- 
tained shall  "  interfere  with  the  passage  under  bridge  No. 
312  "  must  be  regarded  as  having  been  inserted  for  a  purpose. 
That  purpose,  manifestly,  was  to  expressly  recognize  a  then- 
existing  right  in  the  plaintiffs  of  passing  and  repassing  under 
that  bridge,  as  they  and  their  grantors  had  for  more  than 
twenty  years,  notwithstanding  the  same  was  upon  the  de- 
fendant's right  of  way;  and  that  such  right  should  continue 
as  in  the  past,  and  hence  that  the  defendant  should  not  in- 
terfere with  such  passage.  By  accepting  that  deed  the  de- 
fendant became  bound  by  such  recognition  and  conditions, 
the  same  as  though  the  deed  had  also  been  executed  by  the 
defendant.  Hutchinson  v.  C.  cfe  N.  W.  R.  Co.  37  Wis.  582; 
Schweitzer  v.  Connor,  57  Wis.  179;  Chloupek  v.  Perotka,  89 
Wis.  551. 

It  is  equally  true  that  the  acceptance  of  the  optional  agree- 
ment by  paying  the  $500  named  therein,  and  consenting  ta 
accept  such  deed,  made  that  agreement  a  binding  contract 
between  the  parties.  The  agreement  and  deed  may  there- 
fore be  considered  together  as  constituting  the  contract  of 
purchase.  Ohlert  v.  Alderson,  86  Wis.  436.  Here  both  in- 
struments are  under  seal.  The  purpose  of  an  ordinary  deed 
of  land  is  not  to  state  the  terms  of  the  contract  in  pursuance 
of  which  the  land  is  conveyed,  but  to  pass  the  title.    Collim 
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v.  TiUoun,  26  Conn.  368.  By  referring  to  such  optional 
agreement,  we  find  that  it  was  "given  with  the  understand- 
ing and  stipulations  that  the  passage  under  bridge  No.  312 
shall  be  continued  and  maintained  for  the  grantors  by  said 
railway  company  in  good  and  suitable  manner."  Thus  it 
appears  that  the  consideration  moving  to  the  plaintiffs  for 
their  grant  to  the  defendant  was  not  only  the  $500,  and  the 
construction  and  maintenance  of  the  grade  crossing,  but 
also  the  continuance  and  maintenance  by  the  defendant  of 
the  passage  under  bridge  No.  312  for  the  use  of  the  plaint- 
iffs. Certainly  the  optional  agreement  was  admissible  in 
evidence  for  the  purpose  of  showing  that  the  defendant 
agreed  to  continue  and  maintain  such  passageway  as  a  part 
of  the  consideration  for  such  conveyance. 

Since  that  part  of  that  agreement  to  be  so  performed  by 
the  defendant  had  no  connection  with  any  right  or  privilege 
granted  by  the  plaintiffs,  it  did  not  merge  in,  nor  become 
ineffectual  by  reason  of  the  execution  and  delivery  of,  the 
deed.  Thus  it  has  been  held  that  "  a  covenant  contained  in 
an  agreement  for  the  conveyance  of  a  tract  of  land  to  pay 
for  what  it  may  lack  of  a  certain  quantity  is  not  performed 
by  conveying  the  land,  describing  it  to  contain  that  quantity, 
if  it  do  not  in  fact  contain  it."  Speed's  lafrs  v.  Hwnn>  1 
T.  B.  Mon.  16;  &  C.  15  Am.  Dec.  78.  So  it  has  been  held 
that  "  the  execution  and  delivery  of  a  deed  by  the  vendor, 
pursuant  to  an  executory  contract  for  the  sale  of  land,  a  por- 
tion of  the  purchase  money  remaining  unpaid  and  no  fresh 
security  therefor  being  taken,  does  not  extinguish  the  con- 
tract in  respect  to  a  provision  therein  for  an  increase  or 
rebate  of  the  purchase  money  in  proportion  to  any  excess  or 
deficiency  which  might  exist  in  the  quantity  of  the  land." 
Witheck  v.  Waine,  16  N.  T.  532.  So  it  has  been  held  that 
"  the  general  rule  is  that,  where  there  is  a  contract  for  the 
sale  of  land,  by  the  terms  of  which  a  deed  is  to  be  subse- 
quently given,  the  delivery  and  acceptance  of  the  deed 
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merges  the  contract  in  it,  and  the  contract  is  superseded  by 
the  deed  as  to  such  provisions  as  are  covered  by  the  convey- 
ance made  in  pursuance  of  its  terms,  and  remains  in  force 
only  as  to  any  other  provisions  it  may  contain"  Schoonmaker 
v.  Hoyt,  148  K  T.  425.  See,  also,  Disbrow  v.  Harris,  122 
N.  T.  362;  Morris  v.  Whitcher,  20  K  T.  41;  Buzzellv.  Wil- 
lard,  44  Vt.  44.  These  adjudications  are  in  harmony  with 
the  adjudications  of  this  court.  Helmholz  v.  Everingham, 
24  Wis.  266;  Hutchinson  v.  0.  &  N.  W.  E.  Go.  37  Wis.  582. 
Thus,  in  De  Forest  v.  Hblum,  38  Wis.  516,  the  parties  en- 
tered into  an  executory  contract  for  the  exchange  of  cer- 
tain lands,  and  also  for  the  sale  of  certain  other  lands.  The 
contract  stated  that  the  balance  of  purchase  money  was 
about  $5,250, —  depending  upon  a  survey;  and  also  that 
there  was  an  additional  sum  of  $500  to  be  paid  in  a  cer- 
tain contingency.  In  pursuance  of  such  contract,  deeds 
were  exchanged,  and  a  mortgage  taken  back  for  the  liq- 
uidated balance  of  the  purchase  money,  but  not  for  the  con- 
tingent liability ;  and  it  was  held  on  demurrer  "  that  the 
taking  of  a  mortgage  for  such  liquidated  purchase  money, 
and  the  omission  therefrom  of  the  covenant  for  payment  of 
an  additional  contingent  sum  of  $500,  were  not  a  waiver  of 
the  vendor's  possible  right  of  a  future  lien  for  such  additional 
sum ;  that,  when  the  contingency  named  in  the  contract  hap- 
pened, the  $500  became  purchase  money  of  the  lands,  and 
the  vendor  acquired  a  lien  upon  the  lands  therefor."  See, 
also,  Green  v.  Batson9  71  Wis.  54. 

The  rulings  of  the  trial  court  were  wrong. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Roelke  y&  Roelke. 

Roelke,  Appellant,  vs.  Roelke,  Respondent. 

March  20  —  May  16, 1899. 

Divorce:  Cruel  and  inhuman  treatment:  Corroboration:  Appeal:  Find- 
ings: Division  of  estate:  Excessive  allowance:  Title  to  land:  Unpro- 
bated  vrilL 

1.  In  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 

ment, where  the  only  act  of  physical  violence  alleged  or  proved 
took  place  in  the  absence  of  witnesses,  the  testimony  of  a  nineteen 
year  old  son  that  he  saw  the  marks  on  his  mother's  face,  immedi- 
ately after  she  left  the  house  on  that  occasion,  is  a  sufficient  corro- 
boration of  plaintiff's  testimony  as  to  cruel  treatment,  under  Circuit 
Court  Rule  XXIX. 

2.  Although  but  a  single  act  of  physical  violence  was  shown,  findings- 

that  it  was  unsafe  for  plaintiff  to  live  longer  with  defendant  and 
that  she  was  entitled  to  a  divorce  will  not  be  disturbed  on  appeal, 
since  much  depends  upon  the  condition  in  life  of  the  parties,  their 
sensibilities,  and  the  effect  of  the  acts  complained  of  on  the  party 
complaining,  and  those  matters  are  peculiarly  within  the  knowl- 
edge of  the  trial  court. 

3.  Where  the  trial  court  found  the  aggregate  of  the  defendant's  prop- 

erty to  be  $18,900,  and  that  he  owed  debts  amounting  to  $5,410,  an 
award  to  the  plaintiff  as  a  final  division  of  the  property  of  one  farm 
worth  $6,000,  and  also  $400,  in  money,  in  addition  to  sums  awarded 
her  for  support  of  the  children,  is  too  large. 

4.  On  final  division  of  property  in  an  action  for  divorce,  a  farm  cannot 

be  considered  as  part  of  defendant's  estate,  where  it  had  belonged 
to  his  mother  and  she,  now  deceased,  and  his  father,  now  living, 
had  in  her  lifetime  made  a  joint  will  devising  it  to  him,  such  will 
never  having  been  probated,  and  he  not  being  the  sole  heir. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  Q-.  Siebecker,  Circuit  Judge.     Reversed. 

This  is  an  action  for  divorce  upon  the  ground  of  cruel  and 
inhuman  treatment.  After  trial  the  court  found  that  the 
parties  were  married  in  1872;  that  they  have  six  children, 
viz.  Magdalena,  aged  eleven  years;  Lauren z,  aged  thirteen 
years;  Frank,  aged  nineteen  years;  and  three  adult  chil- 
dren, who  do  not  live  at  home;  that  the  defendant  for  a 
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year  prior  to  the  18th  of  May,  1898,  was  guilty  of  cruel 
treatment,  by  the  use  of  abusive  language,  and  that  on  said 
18th  of  May,  1898,  he  assaulted  the  plaintiff,  and  choked 
her,  and  finally  drove  her  from  their  home,  and  that  it  was 
unsafe  for  the  plaintiff  to  live  longer  with  the  defendant; 
that  the  plaintiff  is  fifty  years  of  age,  and  unable  to  per- 
form severe  labor,  and  that  the  defendant  is  forty-three 
years  of  age,  in  good  health,  and  able-bodied;  that  the  par- 
ties had  no  property  when  they  were  married,  except  that 
the  plaintiff  then  had  $400,  which  she  gave  to  the  defend- 
ant; that  the  plaintiff  has  helped  to  accumulate  the  prop- 
erty of  the  parties,  doing  housework  and  farm  labor;  that 
the  property  of  defendant  consists  of  one  farm  of  200  acres, 
worth  $8,000;  another  farm  of  145  acres,  worth  $6,000; 
and  a  third  farm  of  sixty  acres,  received  under  the  will  of 
his  mother,  worth  $2,400;  and  personal  property  worth 
$2,500;  and  that  he  was  indebted  to  the  amount  of  $4,900, 
besides  a  charge  of  $510,  payable  to  his  sister  and  two 
brothers,  charged  upon  the  sixty-acre  farm.  The  court  ad- 
judged a  divorce,  and,  as  a  final  division  of  property,  gave 
the  plaintiff  the  145-acre  farm,  with  the  crops  upon  it,  free 
of  incumbrance,  together  with  $400  in  cash,  and  one  half  of 
the  beds  and  bedding,  and  adjudged  that  the  defendant  pay 
her  for  the  care  and  education  of  Laurenz  $50  per  year  for 
two  years,  and  for  the  care  and  education  of  Magdalena  $50 
per  year  for  five  years,  all  of  which  payments  were  made  a 
lien  upon  the  200-acre  farm.  From  this  judgment  the  de- 
fendant appeals. 

For  the  appellant  there  were  briefs  by  B.  M.  La  FolUtte 
and  Rufus  B.  Smith,  and  oral  argument  by  Mr.  Smith. 

For  the  respondent  there  were  briefs  by  Bashford,  Aylr 
ward  &  Spensley,  and  oral  argument  by  R.  M.  Bashford. 
To  the  point  that  the  court  did  not  award  the  plaintiff  too 
large  a  share  of  the  property,  they  cited  Harran  v.  Harrany 
85  Wis.  299;   Webster  v.  Webster,  64  Wis.  438;  Donovan  v. 
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Donovan,  20  Wis.  616;  Williams  v.  Williams,  29  Wis.  517; 
Gallagher  v.  OaUagher,  89  Wis.  461;  Pcmly  v.  Pauly,  69 
Wis.  419;  Ressor  v.  Hessor,  82  111.  442;  MoChesney  v.  Mo- 
Chesney,  91  Wis.  268. 
The  following  opinion  was  filed  April  4, 1899: 

Winslow,  J.  We  were  asked  to  reverse  this  judgment  of 
divorce  on  the  merits  because  the  plaintiff's  testimony  as 
to  cruel  treatment  was  not  corroborated  by  the  testimony 
of  other  witnesses.  Circuit  Court  Rule  XXIX,  sec.  2.  The 
only  act  of  physical  violence  which  was  alleged  or  proved 
was  a  striking  and  choking  of  the  plaintiff  by  the  defendant 
on  May  18,  1898.  This  was  alleged  to  be  in  the  absence  of 
all  other  witnesses,  but  it  was  corroborated  by  the  testimony 
of  the  nineteen  year  old  son,  who  testified  to  seeing  the 
marks  upon  his  mother's  face  and  throat  immediately  after 
she  left  the  house.  This  seems  to  have  been  the  only  cor- 
roboration possible.  Had  a  judgment  of  divorce  been  denied, 
we  should  probably  not  have  interfered  with  the  judgment. 
The  case  is  certainly  not  a  strong  one.  But  the  trial  judge 
saw  the  parties,  and  could  judge  far  better  than  we  can 
whether  or  not  the  conduct  of  the  defendant  toward  the 
plaintiff  has  been  such  as  to  make  life  intolerable  and  unsafe 
for  the  plain  tiff.  A  single  act  of  physical  violence  does  not 
always  justify  divorce,  even  in  connection  with  previous  un- 
happy relations.  Much  must  always  depend  upon  the  con- 
dition in  life  of  the  parties,  their  sensibilities,  and  the  effect 
of  the  acts  complained  of  upon  the  party  complaining;  and 
all  of  these  matters  are  peculiarly  within  the  knowledge  of 
the  trial  judge,  and  cannot  be  so  well  known  to  an  appellate 
court.  We  do  not,  therefore,  feel  that  we  can  reverse  the 
findings  of  the  trial  court  upon  the  question  of  divorce. 

We  think,  however,  that  too  large  a  share  of  the  estate 
was  given  to  the  plaintiff.  The  court  found  that  the  de- 
fendant owned  three  farms,  aggregating  in  value  $16,400, 
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and  personal  property  amounting  to  $2,500,  making  $18,900 
in  all,  and  owed  debts  amounting  to  $5,410,  leaving  a  net 
balance  of  $13,490.  The  court  awarded  to  the  plaintiff  one 
farm  worth  $6,000,  and  also  $400  in  money,  mating  $6,400, 
in  addition  to  the  sums  awarded  for  the  support  of  the  chil- 
dren. This  is  practically  one  half  of  the  defendant's  estate, 
even  on  the  basis  that  the  court's  figures  are  correct.  But 
it  is  very  certain  that  the  evidence  shows  no  ownership  by 
the  defendant  of  the  sixty-acre  farm  valued  at  $2,400.  The 
case  shows  that  this  land  belonged  to  the  defendant's  mother, 
and  that  the  mother  (now  deceased)  and  his  father  (still  liv- 
ing) made  a  joint  will  in  1879,  leaving  their  property  to  the 
defendant,  subject  to  bequests  of  $510.  This  will  has  never 
been  probated,  and  whether  it  will  be  admitted  to  probate 
when  presented  is  a  question  not  now  determinable.  Cer- 
tainly it  carries  no  title  until  probated.  If  not  admitted  to 
probate,  it  appears  that  there  are  three  other  heirs  to  share 
the  property  with  the  defendant.  Therefore  this  sixty  acres 
of  land  cannot  be  considered  as  part  of  the  defendant's  es- 
tate. Taking  this  out,  the  defendant's  estate  would  amount 
to  $16,500,  subject  to  debts  of  $4,900,  leaving  a  balance  of 
$11,600.  Considering  that  this  property  is  composed  of  in- 
cumbered real  estate,  which  cannot  be  readily  sold,  the  al- 
lowance of  $6,400  to  the  plaintiff  seems  entirely  too  large. 
The  situation  is  much  like  that  presented  in  McChesney  v. 
McChtsney,  91  Wis.  268,  and  much  that  is  there  said  is  ap- 
plicable here. 

After  allowing  the  plaintiff  the  sum  of  $400,  which  she 
contributed  on  her  marriage,  and  the  money  allowances  for 
the  support  of  the  children  which  the  court  made  and  which 
seem  reasonable,  there  should  be  allowed  her  one  third  of 
the  husband's  net  estate,  and  no  more.  We  think  the  al- 
lowance should  be  made  in  land,  unless  the  trial  court  should 
conclude  that  a  division  of  the  land  is  impracticable  with- 
out serious  loss,  but  we  are  not  in  position  to  make  the 
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allowance.  It  must  go  back  to  the  trial  court  for  that  pur- 
pose, with  the  right  to  take  such  further  testimony  as  it 
may  deem  necessary  to  determine  whether  a  division  of  the 
land  is  practicable,  and,  if  so,  how  many  acres  of  the  defend- 
ant's lands  should  be  awarded  to  her  in  order  to  conform 
to  these  views,  and,  if  a  division  be  not  practicable,  then 
to  determine  how  much  money  should  be  awarded  to  the 
plaintiff. 

By  the  Court. —  That  part  of  the  judgment  providing  for 
the  transfer  to  the  plaintiff  of  the  title  of  the  farm  of  145 
acres  is  reversed,  and  in  all  other  respecfe  the  judgment  is 
affirmed,  and  the  action  is  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion.  The  defendant  will 
pay  the  clerk's  fees  of  this  court,  and  will  also  pay  the  plaint- 
iff's attorneys  ,$50  for  counsel  fees  in  this  court,  and  the 
costs  of  printing  plaintiff's  brief. 

A  motion  for  a  rehearing  was  denied  May  16, 1899. 


ire  2081         ^HE  State,  [Respondent,  vs.  National  Accident  Society  op 
™    l6'  New  Yore,  Appellant. 

April  5 — May  16, 1899. 

Life  and  accident  insurance:  "  Mutual  or  assessment  plan: "  Foreign  cor- 
porations: License  fees:  Limitation  of  actions. 

1,  An  insurance  corporation  furnishing  life  or  casualty  insurance  in 
consideration,  in  whole  or  in  part,  of  contributions  by  its  members 
on  a  basis  of  equality,  sufficient  to  meet  its  expenses  and  matured 
memberships  as  the  necessities  therefor  arise,  is  a  benefit  or  benefi- 
ciary corporation  furnishing  casualty  or  life  insurance  upon  the 
mutual  or  assessment  plan  within  the  meaning  of  ch.  418,  Laws 
of  1891,  exempting  certain  insurance  organizations  from  the  general 
insurance  laws  of  the  state. 
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2.  An  insurance  corporation  not  organized  under  the  laws  of  this  state, 
that,  in  compliance  with  the  statute,  maintains  an  attorney  within 
this  state  upon  whom  process  can  be  served  in  actions  commenced 
in  its  courts,  is  nevertheless  a  nonresident  within  the  meaning  of 
sec  4231,  R.  a  1878,  and  not  entitled  to  the  benefit  of  the  statutes 
of  limitations. 
[Syllabus  by  Marshall,  J.] 

a  Cassoday,  C.  J.,  dissenting,  is  of  the  opinion  that  the  state  cannot 
recover  of  an  insurance  company  a  license  fee  which  might  have  . 
been  exacted  at  the  time  the  license  was  issued,  but  which  the  in- 
surance commissioner  did  not  exact,  or  suppose  he  had  any  right 
to  exact,  until  several  years  afterwards. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  G.  Siebecker,  Circuit  Judge.    Reversed. 

Five  successive  yearly  licenses  were  issued  by  the  insur- 
ance commissioner  to  the  defendant  to  carry  on  in  this  state 
the  business  of  accidental  insurance  according  to  its  author- 
ized plan  as  exhibited  to  such  commissioner.  The  first  license 
was  dated  April  29, 1891,  and  the  last  February  18, 1895. 
-Soon  after  the  commencement  of  the  last  license  year  the 
license  for  such  year  was  duly  canceled  by  the  commissioner 
and  the  defendant  ceased  doing  business  in  this  state.  No 
compensation  was  demanded  of,  or  paid  by,  defendant  for 
either  of  the  several  licenses  mentioned,  except  such  as  was 
required  of  fire  insurance  companies,  it  being  supposed  that 
ch.  503,  Laws  of  1887,  permitting  the  licensing  of  foreign 
accidental  insurance  companies  doing  business  upotf  the  mut- 
ual or  assessment  plan,  upon  complying  with  the  statutes  in 
regard  to  fire  companies  as  to  annual  statements,  fees,  and 
taxes,  did  not  make  such  companies  subject  to  sec.  1220,  R.  S. 
1878,  requiring  every  company  transacting  the  business  of 
accidental  insurance  in  this  state  to  pay  an  annual  license 
fee  of  $300.  Subsequent  to  the  withdrawal  of  defendant 
from  this  state  this  action  was  brought  to  recover  from  it 
the  sum  of  $1,500  and  interest,  upon  the  theory  that  the  law 
of  1887  was  an  amendment,  merely,  to  sec.  1220,  R  S.  1878, 
Vol.  103—14 
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as  to  compensation  to  be  paid  for  the  privilege  of  doing  the 
business  of  accidental  insurance  in  this  state,  and  that  by 
accepting  the  several  licenses  defendant  became  indebted 
to  the  state  for  the  license  fee  of  $300,  prescribed  by  such 
section  for  each  such  license.  The  complaint  stated  facts 
requisite  to  a  recovery  on  plaintiffs  theory.  Defendant  an- 
swered, alleging  in  substance  that  during  the  time  covered 
by  its  several  licenses  it  was  authorized  to  do,  and  did,  only 
the  business  of  a  nonfraternal  beneficiary  corporation,  fur- 
nishing accidental  insurance  upon  the  mutual  or  assessment 
plan,  within  the  meaning  of  ch.  418,  Laws  of  1891,  which 
excepted  all  such  corporations  from  the  general  insurance 
laws  of  this  state,  and  that  all  of  the  licenses  mentioned  in 
the  complaint  were  issued  thereunder.  All  allegations  of  the 
complaint  inconsistent  with  that  theory  were  put  in  issue, 
and  in  addition  the  six-year  statute  of  limitations  upon  ac- 
tions for  the  recovery  of  money  upon  contract  was  pleaded. 
The  cause  was  tried  by  the  court  and  resulted  in  findings  of 
fact  and  conclusions  of  law,  omitting  formal  matters,  in  sub- 
stance as  follows: 

(1)  Defendant,  during  the  time  mentioned  in  the  com- 
plaint, was  a  nonfraternal  corporation  transacting  the  busi- 
ness of  life  and  accidental  insurance  upon  the  mutual  or  as- 
sessment plan,  without  any  social,  charitable,  or  benevolent 
features  in  its  organization  or  in  the  conduct  of  its  business. 

(2)  Defendant  applied  for  a  license  to  transact  the  busi- 
ness of  accident  insurance  in  the  state  of  Wisconsin,  Jan- 
uary 1, 1891.  License  was  issued  thereon  April  29, 1891, 
good  until  March  1, 1892.  The  license  was  accepted  by  de- 
fendant prior  to  May  9,  1891,  and  under  it  defendant  did 
business  till  its  termination. 

(3)  Similar  licenses  were  issued  to  defendant  for  the  license 
years  commencing  on  the  1st  days  of  Marchx  1892, 1893, 
1894,  and  1895,  and  it  did  business  under  all  of  them. 

(4)  No  demand  was  made  upon  defendant  for  the  pay- 
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ment  of  a  $300  license  fee  under  sec.  1220,  E.  S.  1878,  till 
after  it  ceased  to  do  business  in  this  state,  but  before  the 
commencement  of  this  action  payment  of  such  fee  for  each 
of  the  years  for  which  a  license  was  issued  as  aforesaid, 
amounting  in  all  to  $1,500,  was  demanded  of  defendant,  to- 
gether with  interest  on  each  of  the  annual  fees  at  the  legal 
rate  from  the  time  it  became  due.  The  sum  of  $1,500  is  due 
according  to  the  demand  of  the  state,  with  interest  as  de- 
manded, amounting  in  all  to  $2,013.75. 

(5)  Defendant  was,  during  the  life  of  its  said  licenses,  a 
foreign  accident  insurance  company  doing  business  upon  the 
mutual  or  assessment  plan  as  provided  in  ch.  503,  Laws  of 
1887,  and  not  one  of  the  corporations  or  associations  men- 
tioned in  ch.  418,  Laws  of  1891. 

(6)  The  statute  of  limitations  does  not  apply  to  plaintiff's 
claim  or  any  part  of  it,  because  the  defendant  was  and  is  a 
foreign  corporation  and  never  had  a  residence  in  this  state. 

(7)  Plaintiff  is  entitled  to  judgment  in  accordance  with 
the  foregoing. 

Judgment  was  entered  accordingly,  from  which  this  ap- 
peal was  taken,  appropriate  exceptions  having  been  filed  to 
the  findings  of  fact,  requisite  to  present  for  review  the  ques- 
tions discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Bashford,  Aylward 
&  Spensley,  and  oral  argument  by  R.  M.  Bashford.  To  the 
point  that  the  bar  of  the  statute  of  limitations  pleaded  in  the 
answer  constituted  a  defense,  they  cited  E.  S.  1878,  sec.  1915, 
subd.  2,  and  sec.  4229;  WaU  v.  C.  <&  XT.  W.  R.  Co.  69  Iowa, 
498;  Wmney  v.  Sandwich  Mfg.  Co.  86  Iowa,  608;  6  Thomp- 
son, Corp.  §  7841;  Hues  v.  Central  R.  &  B.  Co.  66  Ala.  472; 
Lawrence  v.  BaUou>  50  Cal.  258;  Express  Co.  v.  Ware,  20 
WaU.  543;  Tioga  R.  R.  v.  B.  d>  C.  R.  R.  20  WaU.  137;  Lar- 
son v.  Avltman  <&  Taylor  Co.  86  Wis.  281. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oen- 
eraly  and  oral  argument  by  C.  K  Buett,  first  assistant  attor- 
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ney  general.  To  the  point  that  the  defendant  was  not  a 
fraternal  or  beneficiary  corporation,  society,  order,  or  asso- 
ciation for  the  relief  of  members  or  beneficiaries  furnishing 
life  or  casualty  insurance  or  indemnity  upon  the  mutual  or 
assessment  plan,  and  hence  did  not  come  under  the  provis- 
ions of  ch.  418,  Laws  of  1891,  they  cited  1  Joyce,  Ins.  §§  342, 
344-346;  Niblack,  Ben.  Soc.  §  5;  Berry  v.  Knights  Tem- 
plars &  M.  L.  I.  Co.  46  Fed.  Rep.  439;  State  ex  rel.  Beach  v. 
Citizens9  B.  Asso.  6  Mo.  App.  171;  State  ex  rel.  Clappv. 
OritcheU,  37  Minn.  13;  Fanner  v.  State,  69  Tex.  561;  Walter 
v.  Hensel,  42  Minn.  204;  MeConnett  v.  Iowa  M.  A.  Asso.  79 
Iowa,  757;  Comm.  v.  Wetherbee,  105  Mass.  149;  Golden  Rule 
v.  People  ex  rel.  Swigert,  118  111.  492;  State  ex  rel.  Att'y  Gen. 
v.  Merchants"  E.  M.  B.  Soc.  72  Mo.  146;  Wall  v.  Equitable 
Z.  A.  Soc.  32  Fed.  Eep.  276;  Masonic  A.  Asso.  v.  Taylor,  2 
S.  Dak.  324;  ch.  503,  Laws  of  1887;  sec.  19535,  S.  &  B.  Ann. 
Stats.;  ch.  334,  Laws  of  1889;  ch.  418,  Laws  of  1891;  State 
ex  rel.  Covenant  M.  B.  Asso.  v.  Root,  83  Wis.  667. 

Maeshall,  J.  It  is  conceded  that  if  defendant  was  en- 
titled to  the  benefit  of  ch.  418,  Laws  of  1891,  during  the 
period  covered  by  its  several  licenses,  the  judgment  ap- 
pealed-from  is  wrong  and  mus£  be  reversed.  That  chapter 
exempts  from  the  general  insurance  laws  of  the  state  im- 
posing on  accident  insurance  companies  an  annual  license 
fee  of  $300,  every  corporation,  society,  order,  or  association 
therein  named  upon  complying  with  its  provisions.  The 
descriptive  words  of  the  organizations  covered  by  the  act 
are  contained  in  the  following:  "No  fraternal  or  benefi- 
ciary corporation,  society,  order  or  association,  furnishing 
life  or  casualty  insurance  or  indemnity  upon  the  mutual  or 
assessment  plan,  organized  under  the  laws  of  any  other 
state  or  territory  of  the  United  States  or  District  of  Colum- 
bia, or  foreign  countries,  .  .  .  shall  transact  business 
in  this  state,"  except  upon  compliance  with  the  provisions 
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of  this  act.  "All  beneficiary  corporations,  societies,  orders 
or  associations,  .  .  .  admitted  to  do  business  in  this 
state  under  the  provisions  of  this  act,  .  .  .  are  hereby 
declared  to  be  mutual  benefit  associations,  and  exempt  from 
the  general  insurance  laws  of  this  state  and  shall  be  subject 
only  to  the  provisions  of  this  act."  It  will  be  observed 
that  the  exemption  covers  fraternal  organizations  and  benefi- 
ciary organizations  as  well,  subject  to  the  test  of  furnishing 
casualty  or  life  insurance  upon  the  mutual  or  assessment  plan, 
clearly  indicating  that,  unless  the  use  of  the  word  "ben- 
eficiary" or  "benefit"  calls  for  some  feature  other  than 
that  of  mutuality  of  pecuniary  risk  as  to  the  amount  of 
money  necessary  to  be  contributed  to  meet  the  requirements 
for  expenses  and  matured  memberships,  the  existence  of 
some  social,  charitable,  or  benevolent  feature  is  not  neces- 
sary to  satisfy  the  act.  The  existence  or  nonexistence  of 
the  features  mentioned  was  the  test  the  trial  court  applied 
to  the  case,  and  finding  that  defendant  was  void  of  any 
such  feature  decided  that  it  was  not  a  beneficiary  corpora- 
tion within  the  meaning  of  the  act  under  consideration,  but 
was  an  accident  insurance  company  furnishing  insurance  on 
the  mutual  or  assessment  plan,  hence  liable  to  the  require- 
ments of  the  general  insurance  laws.  There  is  no  question 
but  that  defendant  answers  all  the  requirements  of  the  law  of 
1891  as  to  mutuality  of  risk.  Its  scheme  of  insurance  re- 
quired a  small  membership  or  admission  fee  at  the  time  of 
the  issuance  of  the  certificate  of  membership  or  policy,  and 
required  each  member  thereafter,  during  the  life  of  his 
membership,  to  contribute  to  the  funds  of  the  corporation 
on  the  basis  of  mutuality  between  members  such  sums  as 
might  be  demanded  by  its  board  of  directors  for  the  pur- 
pose of  paying  the  general  expenses  of  the  organization,  and 
the  expenses  of  paying,  adjusting,  compromising,  settling, 
or  defending  claims  for  benefits,  seven  twelfths  of  each  as- 
sessment to  be  devoted  to  the  latter  purpose  and  the  balance 
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to  the  former.  There  was  clearly  the  mutual  assessment 
feature  of  the  act  of  1891  and  there  was  the  benefit  grow- 
ing out  of  the  scheme  of  the  association  which  contemplated 
calls  for  contributions  from  members,  determinable,  as  to 
amount,  by  the  actual  needs  of  the  association  in  order  to 
furnish  relief  to  its  members  according  to  their  insurance 
contracts.  Those  characteristics  alone,  the  trial  court  de- 
cided, were  not  sufficient  to  constitute  a  beneficiary  organi- 
zation furnishing  casualty  or  life  insurance  on  the  mutual 
or  assessment  plan. 

There  is  no  need  in  this  case  of  determining  the  precise 
meaning  of  the  term  "  beneficiary  "  or  "  benefit "  as  descrip- 
tive of  a  species  of  insurance  corporations  or  societies.  It 
would  be  a  task  by  no  means  free  from  difficulty.  If  it 
were  undertaken  we  should  find  that  such  terms  have  not 
always  been  used  in  exactly  the  same  sense  in  legislative 
enactments,  and  that  the  question  has  usually  been  found  to 
be,  in  the  adjudged  cases,  not  what  is  their  proper  significa- 
tion generally  speaking,  but  in  what  sense  were  the  terms 
used  by  the  framers  of  the  particular  law  under  considera- 
tion. In  Bacon's  work  on  Benefit  Societies  (§§  23  to  52,  in- 
clusive), after  a  careful  review  of  many  cases  on  the  subject, 
it  is  said,  in  substance,  that  the  business  of  benefit  societies 
is  substantially  that  of  furnishing  life  insurance;  that  the 
predominant  feature  of  them  and  life  insurance  companies 
is  the  same,  as  to  the  payment  of  a  definite  sum  to  a  desig- 
nated beneficiary  on  the  death  of  a  member  insured;  that 
the  essential  difference  between  the  two  is  the  manner  in 
which  the  fund  is  accumulated  to  meet  matured  claims.  la 
life  insurance  companies  it  is  accumulated  by  the  payment 
of  certain  amounts  at  certain  intervals,  agreed  upon  in  ad- 
vance and  presumed  to  be  sufficient,  based  upon  the  prob- 
able duration  of  human  life  and  the  value  of  the  use  of  the 
fund  till  needed  to  pay  the  expenses  of  conducting  the  busi- 
ness of  the  company  and  the  claim  at  maturity,  and  also  the 
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hazard  that  maturity  may  occur  short  of  the  period  of  an 
average  life;  while  the  fund  of  a  benefit  society  to  meet 
matured  claims  is  accumulated  as  required,  upon  some  plan 
that  will  effect  the  purpose  of  the  organization  and  meet  the 
legitimate  demands  upon  it  as  they  mature,  but  limit  the 
calls  to  necessities  as  they  arise.  In  the  latter  class  mem- 
bers contribute  so  much  as  is  necessary  to  satisfy  the  ma- 
tured claims  of  beneficiaries  for  relief,  taking  into  account 
the  emergency  fund,  if  there  be  one.  In  the  former  class 
the  policy  holders  pay  certain  fixed  sums  at  certain  fixed 
intervals  in  consideration  of  an  agreement  on  the  part  of 
the  insurer  to  pay  a  certain  sum  to  a  designated  beneficiary 
upon  the  happening  of  a  specified  contingency.  The  one  is 
in  the  nature  of  relief  from  misfortune  at  the  mutual  ex- 
pense of  all  the  members  of  the  association;  the  other  is  in 
the  nature  of  an  exchange  of  equivalents,  such  sum  of  money 
being  paid  in  from  time  to  time,  according  to  contract,  as, 
with  its  accumulations  less  a  proportional  expense  charge- 
able to  th^  contract,  will  equal  the  amount  of  the  matured 
claim  at  the  end  of  an  average  life.  The  features  referred 
to  as  distinguishing  benefit  societies  from  life  and  accident 
insurance  companies  were  deemed  by  this  court  to  .be  what 
the  legislature  had  in  mind  in  passing  the  act  of  1891,  when 
called  upon  to  construe  the  law,  soon  after  its  enactment,  in 
the  case  of  State  ex  rd.  Covenant  M.  B.  Asso.  v.  Hoot,  83 
Wis.  667.  It  was  there  held,  in  effect,  upon  careful  com- 
parison of  the  different  parts  of  the  act  and  the  history  of 
similar  legislation  in  this  state,  that  an  insurance  organiza- 
tion furnishing  the  kind. of  insurance  mentioned  in  the  act, 
upon  a  plan  that  required  the  policy  or  certificate  holders 
to  contribute  to  the  funds  of  the  association  to  meet  the  de- 
mands upon  it,  more  or  less  according  to  its  needs,  accord- 
ing to  the  determination  of  its  governing  body  and  as  called 
for  by  them  in  the  manner  agreed  upon  in  the  insurance 
contracts,  was  a  beneficiary  association  furnishing  life  and 
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casualty  insurance  on  the  mutual  or  assessment  plan.  The 
presence  or  absence  of  social,  charitable,  or  benevolent  feat- 
ures in  the  organization  was  not  deemed  the  test  contem- 
plated by  the  law,  but  whether  the  payment  of  matured 
claims  was  dependent  upon  the  contributions  of  members, 
not  absolute  in  amount,  but  determinable  from  time  to  time, 
to  some  extent  at  least,  by  the  governing  body  of  the  so- 
ciety according  to  its  needs. 

The  construction  of  the  law  of  1891,  given  as  stated,  doubt- 
less governed  its  administration  by  the  insurance  department 
of  the  state  from  the  time  the  decision  was  rendered  down 
to  about  the  time  of  the  commencement  of  this  litigation, 
covering  a  period  of  several  years.  It  cannot  now  be 
changed.  A  construction  so  long  followed  must  be  con- 
sidered a  part  of  the  legislative  enactment  the  same  as  if 
plainly  written  into  it  originally.  It  cannot  now  be  changed 
by  construction  any  more  than  plain  language  used  by  the 
lawmaking  power  can  be  added  to  or  taken  from  by  judi- 
cial construction. 

It  follows  from  what  has  preceded  that  defendant  is  a 
beneficiary  corporation  furnishing  casualty  or  life  insurance 
upon  the  mutual  or  assessment  plan,  hence,  admittedly, 
was  exempt  from  the  general  insurance  laws  of  the  state  as 
to  the  annual  $300  license  fee,  except  for  the  first  license 
year,  which  commenced  before  the  act  of  1891  went  into 
effect.  As  to  that  year  appellant  claims  the  benefit  of  the 
exemption,  notwithstanding  the  license  was  issued  and  re- 
ceived when  the  fee  of  $300  was  required  to  entitle  its  holder 
to  do  business  under  it,  because  the  fee  which  it  then  con- 
ceded was  required,  being  a  sura  other  than  the  $300  fee, 
was  not  actually  received  by  the  state  from  defendant  till 
two  days  after  the  change  in  the  law.  The  mere  fact  that 
the  commissioner  of  insurance  irregularly  permitted  defend- 
ant to  delay  payment  for  the  license  till  some  days  after  it 
was  issued  and  received,  did  not  postpone  its  effect  so  as  to 
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entitle  defendant  to  the  benefit  of  the  subsequent  change  in 
the  law.  The  commissioner  had  no  authority  to  extend 
credit  to  defendant.  When  the  license  was  issued,  received, 
and  retained  by  defendant,  the  right  of  the  state  to  the  stat- 
utory fee  of  $300  as  the  law  then  existed  became  fixed.  The 
trial  court  found  that  the  acceptance  of  the  license  preceded 
the  change  in  the  law,  which  is  correct.  It  was  received 
and  retained  for  some  ten  days  before  the  then-conceded  fees 
were  transmitted  to  the  state  and  before  the  publication  of 
the  new  law.  That  circumstance  amply  warranted  the  find- 
ing on  the  subject  of  the  acceptance  of  the  license.  It  fol- 
lows that  defendant  became  liable  to  the  state  for  the  $300 
fee  for  the  period  covered  by  the  first  license,  and  for  that 
amount,  with  interest,  it  was  liable  in  this  action  unless  the 
claim  was  extinguished  by  the  six-years  statute  of  limita- 
tions, which  was  duly  pleaded. 

The  conclusive  answer  to  the  contention  that  the  statute 
of  limitations  pleaded  bars  the  claim  for  the  first  license  fee, 
is  that  defendant  is  a  foreign  corporation  and  has  never  been  a 
resident  of  this  state.  By  sec.  4231,  R.  S.  1878,  it  is  excluded 
from  the  benefits  of  exemption  statutes.  We  are  not  un- 
mindful of  the  fact  that  the  doctrine,  that  when  a  corpo- 
ration, pursuant  to  a  statutory  requirement,  maintains  an 
attorney  in  the  state  upon  whom  process  can  be  served  in 
actions  commenced  in  the  courts  of  this  state  to  enforce 
causes  of  action  arising  here,  it  is  a  resident  of  the  state  for 
all  the  purposes  of  litigation  and  therefore  entitled  to  the 
benefit  of  exemption  statutes.  ^Nevertheless  it  seems  clear 
that  such  doctrine  results  from  a  judicial  reading  into  plain 
statutes  words  of  exception  not  found  there  or  contemplated 
by  the  lawmaking  power,  in  violation  of  that  inflexible  rule 
that  courts  must  take  such  statutes  and  enforce  them  as 
they  find  them,  nothing  adding  thereto  or  taking  therefrom. 
Moreover,  notwithstanding  the  suggestion  of  counsel  for  ap- 
pellant to  the  contrary,  it  is  considered  that  in  Traveler* 
Ins.  Co.  v.  Fridce,  99  Wis.  367,  it  was  held  by  this  court  that 
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a  foreign  corporation  is  not  entitled  to  the  benefit  of  our 
statutes  of  limitations.  Such  benefit  was  insisted  upon  in 
that  case,  the  right  in  that  regard  was  considered  as  one  of 
the  material  points  for  decision  upon  one  theory  of  the  case, 
and  the  proposition  was  decided  adversely  to  the  corpora- 
tion, though  it  is  true,  on  another  theory,  the  court  held  that 
judgment  should  go  against  the  corporation  independent  of 
whether  it  was  or  was  not  a  resident  of  the  state  within  the 
meaning  of  the  limitation  exemption  act.  The  decision  of 
the  question  here  presented,  however,  as  there  decided,  is 
deemed  binding  upon  the  court  under  the  doctrine  of  stare 
decisis  till  overruled.  What  was  said  was  the  judgment  of 
the  court  upon  a  matter  material  to  the  cause  in  one  view  of 
it,  and  a  matter  presented  for  decision.  The  result  therefore 
has  the  same  force  as  to  subsequent  litigation  as  if  such  mat- 
ter were  the  sole  question  upon  which  the  cause  turned. 
Brown  v.  C.  &  N.  W.  R.  Co.  102  Wis.  137;  School  Trustee* 
v.  Stacker,  42  N.  J.  Law,  115 ;  Quackenbush  v.  W.  eft  M.  R. 
Co.  71  Wis.  472;  Case  v.  Hoffman,  100  Wis.  314,  338. 

If  the  question,  of  whether  the  mere  fact  that  a  corpora- 
tion maintains  a  resident  attorney  upon  whom  process  can 
be  served  for  the  purpose  of  litigation  in  the  courts  of  this 
state  takes  such  corporation  out  of  the  general  exception  of 
nonresidents  from  the  benefits  of  limitation  statutes,  were 
presented  here  for  the  first  time,  the  change  in  sec.  4231, 
made  in  1897,  would  be  deemed  quite  sufficient  to  show  a 
legislative  purpose  not  to  give  nonresidents,  generally,  the 
legal  status  of  residents  because  of  the  circumstances  men- 
tioned, and  would  be  considered  controlling  if  the  statute 
were  deemed  open  to  the  operation  of  rules  of  construction. 
That  amendment  expressly  conferred  the  rights  of  a  resi- 
dent on  certain  foreign  corporations  on  condition,  among 
other  things,  of  their  maintaining  a  resident  attorney  to  re- 
ceive service  of  process  in  actions  commenced  in  this  state 
on  causes  of  action  arising  here.  That  special  exception 
from  the  general  exclusion  of  nonresidents  from  limitation 
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privileges,  by  implication  shows  that  the  legislature  supposed 
all  nonresidents  to  be  included  in  the  exclusion,  not  men- 
tioned in  the  exception.  That  is  in  accordance  with  a  very 
familiar  rule  of  statutory  construction. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiff  for  the  $300  license  fee 
which  should  have  been  paid  by  defendant  for  its  first  license, 
with  interest  thereon  from  the  time  such  fee  was  due  to 
the  state,  and  with  the  costs  of  the  action  as  taxed  and 
allowed. 

Cabsoday,  0.  J.  (dissenting).  Although  the  legislature  had 
plenary  power  to  prescribe  the  conditions  upon  which  for- 
eign insurance  companies  might  be  allowed  to  do  business 
in  this  state,  yet  I  dissented  in  Travelers'*  Ins.  Co.  v.  Fr%ckey 
99  Wis.  376-378,  on  the  ground  that  the  statute  was  not 
sufficiently  broad  to  authorize  the  commissioner  of  insurance 
to  exact,  as  a  condition  precedent  to  the  issuance  of  a  new 
license,  the  payment  of  a  fee  which,  as  the  statute  has  re- 
cently been  construed  by  this  court,  might  have  been  exacted 
in  granting  a  license  which  had  long  before  expired,  but 
which  was  never  in  fact  exacted.  The  case  at  bar  is  a 
straight  action  of  assumpsit^  and  it  is  held  that  the  state 
may  recover  in  this  action  on  contract  $300,  as  a  license  fee 
for  the  year  1891,  which  the  insurance  commissioner  never 
until  recently  exacted,  nor  supposed  he  had  any  right  to 
exact,  and  which  the  defendant  never  promised  to  pay. 
"Under  such  circumstances,  I  am  unable  to  perceive  upon 
what  theory  the  defendant  can  be  held  liable  for  the  amount 
mentioned  upon  an  implied  contract,  to  which  the  defend- 
ant never  assented,  and  which  in  fact  was  never  made. 

On  the  right  of  a  foreign  corporation  to  plead  the  statute  of  limita- 
tions, see  note  to  Winney  v.  Sandtvich  Mfg.  Co.  (86  Iowa,  608),  in  18  Ik 
R  A.  524— Rep. 
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Miller,  Respondent,  vs.  Metz,  Appellant, 

April  25— May  16, 1899. 

Oral  contract  to  convey  land:  Breach:  Action  at  law:  Defenses:  Measure 
of  damages:  Evidence. 

1.  In  an  action  at  law  for  damages  for  breach  of  an  oral  contract  to 

convey  a  farm  under  which  possession  had  been  taken  by  plaintiff, 
a  counterclaim  at  law  was  interposed  that  the  occupation  was 
under  a  written  lease.  The  lease  did  not  describe  the  premises  in 
dispute  but  an  entirely  different  parcel  Held  that,  until  reformed, 
such  lease  did  not  constitute  a  defense  or  counterclaim  at  law  and 
was  inadmissible  in  evidence. 

2.  The  defendant,  in  such  case,  having  removed  plaintiff  from  and 

sold  the  lands,  and  put  it  out  of  her  power  to  convey,  the  measure 
of  damages,  if  the  contract  was  void  because  not  in  writing,  would 
be  what  had  been  paid  thereon  and  the  reasonable  value  of  plaint- 
iff's services  over  and  above  the  value  of  the  use  of  the  land  and 
crops,  and,  if  valid,  what  had  been  paid  on  the  contract  in  cash  or 
services. 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  plaintiff  in  this  action  is  a  son  of  the  defendant,  and 
the  defendant  in  March,  1891,  was  about  sixty-four  years  of 
age.  The  complaint  alleged  that  the  plaintiff  was  a  married 
man,  having  a  good  position  and  steady  employment  in  Mil- 
waukee, at  a  salary  of  $1,000  per  year;  and  that  about  the 
15th  of  March,  1891,  the  defendant,  being  the  owner  of 
eighty  acres  of  land  in  the  town  of  Barton,  Washington 
county,  made  an  agreement  with  the  plaintiff  by  which  the 
plaintiff  was  to  leave  his  employment  in  Milwaukee,  take 
possession  of  said  farm  and  work  the  same,  and  pay  the  de- 
fendant $150  per  annum  during  her  life,  and,  after  her  death, 
pay  to  the  defendant's  other  sons  and  daughters  the  sum  of 
$2,000,  and  that,  upon  the  plaintiff's  taking  possession  of  said 
farm,  the  defendant  would  execute  and  deliver  to  the  plaintiff 
a  deed  of  the  premises.     The  complaint  further  alleges  that 
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the  plaintiff  took  possession  of  the  premises  in  March,  1891, 
under  said  agreement,  and  remained  so  in  possession,  work- 
ing the  farm,  until  the  month  of  October,  1896,  and  during 
that  time  paid  the  defendant  $150  in  each  year,  making  a 
total  of  $750,  and  that  his  work  upon  the  farm  was  of  the 
value  of  $300  per  year;  that  the  defendant,  in  violation  of 
her  agreement,  refused  to  make  a  deed  of  the  premises  to 
the  plaintiff,  but  in  fraud  of  the  plaintiffs  rights,  and  after 
the  plaintiff  had  been  in  possession  for  more  than  five  years 
and  paid  the  said  sums  of  money  and  performed  the  labor 
aforesaid,  sold  and  transferred  said  premises,  and  made  it 
impossible  for  her  to  carry  out  said  contract,  and  forced  the 
plaintiff  to  remove  from  the  premises.  The  complaint  also 
alleged  a  demand  for  the  return  of  the  money  so  paid  by 
him  and  compensation  for  his  services,  but  that  said  demands 
were  refused,  and  the  plaintiff  has  received  npthing  except 
the  net  income  of  said  farm,  which  did  not  amount  to  more 
than  $100  per  year.  Judgment  was  demanded  for  said  sum 
of  $750,  with  interest,  and  also  for  $1,000  for  services  per- 
formed after  deducting  the  net  income  of  the  farm. 

The  answer  denied  the  making  of  the  alleged  agreement 
to  convey  the  farm  to  the  plaintiff,  and,  by  way  of  counter- 
claim at  law,  alleged  that  on  or  about  April  1, 1891,  the  de- 
fendant leased  to  the  plaintiff  the  premises  in  question  for  a 
term  of  six  years,  which  lease  was  reduced  to  writing  on  the 
10th  of  July,  1891,  but  that  the  scrivener  who  drew  the  lease 
erroneously  described  the  premises,  so  that  the  terms  of  the 
lease  did  not  cover  the  premises  in  dispute;  that  the  plaint- 
iff took  and  held  possession  of  the  premises  under  said  lease, 
and  paid  said  $750  as  rent  of  the  premises  under  the  provis- 
ions of  the  lease;  that  the  plaintiff  failed  to  pay  the  last 
year's  rent  of  the  premises,  which  fell  due  October  1, 1896, 
whereupon  the  defendant  served  a  notice  to  quit  upon  the 
plaintiff,  who  removed  from  the  premises  in  obedience  to 
the  notice,  — and  judgment  was  demanded  for  the  said  sum 
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of  $150  and  interest,  being  the  the  last  year's  rent  of  the 
premises. 

The  plaintiff's  reply  to  the  counterclaim  alleged  that  in 
March,  1891,  the  defendant  refused  to  execute  a  deed  of  the 
premises,  but,  in  lieu  thereof,  executed  a  will  devising  the 
same  to  the  plaintiff,  on  the  same  terms  mentioned  and  pro- 
vided in  her  agreement  to  convey,  and  agreed  that  said  will 
should  not  be  revoked,  and  that  the  plaintiff  worked  the 
farm  thereafter  in  consideration  of  the  making  of  said  will, 
but  that  the  defendant  became  dissatisfied,  and  in  July,  1891, 
demanded  thatf  some  paper  should  be  executed  showing  the 
plaintiff's  right  to  the  possession  of  the  farm,  and  agreeing 
that,  if  he  would  sign  the  so-called  lease  referred  to  in  the 
counterclaim,  he  should* still  continue  in  possession,  and 
should  have  the  farm,  as  provided  in  the  will  and  agreement ; 
that  the  plaintiff,  relying  upon  his  mother's  agreement,  signed 
said  instrument,  but  that  at  that  time  he  was  in  possession 
of  the  premises  under  the  original  agreement,  and  so  con- 
tinued, until  compelled  to  leave,  as  alleged  in  the  complaint; 
and  that  thereafter  the  defendant  wrongfully  destroyed  her 
will,  and  refused  to  convey  the  lands,  and  ordered  the  plaint- 
iff to  remove  therefrom,  and  sold  the  same  to  an  innocent 
purchaser. 

The  action  was  tried  by  a  jury,  and  the  evidence  of  the 
plaintiff  tended  to  show  the  making  of  the  oral  contract 
alleged  in  the  complaint  in  March,  1891,  and  that  under  said 
contract  he  left  Milwaukee  with  his  family,  and  abandoned 
his  employment  there,  and  moved  upon  the  farm;  that  he 
bought  the  stock  and  tools  from  his  mother,  which  were  upon 
the  farm,  for  $200,  and  soon  after  demanded  a  deed  thereof, 
which  was  refused,  but  that  in  April,  1891,  the  defendant 
made  a  will  in  substantially  the  same  terms  as  the  alleged 
oral  contract;  that  the  plaintiff  paid  $150  per  year  to  his 
mother  for  five  years,  and  in  October,  1896,  received  a  no- 
tice to  quit  the  premises,  which  he  did,  and  thereupon  his 
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mother  sold  and  conveyed  the  same  to  an  innocent  pur- 
chaser; that  his  work  upon  the  farm  was  worth  $300  per 
year;  that  he  did  not  receive  more  than  $150  per  year  net 
proceeds.  The  plaintiff  was  corroborated  as  to  the  making 
of  the  oral  contract,  and  its  terms,  by  two  witnesses,  who 
claimed  to  have  been  present  at  the  time. 

The  defendant  denied  making  any  oral  contract,  and 
claimed  that  the  plaintiff  came  to  live  on  the  farm  without 
any  agreement,  and  that  in  July,  1891,  the  lease  set  forth 
in  the  answer  was  made,  and  that  all  the  payments  made 
by  the  plaintiff,  and  the  work  done  by  him,  were  done  under 
the  lease.  This  lease  was  introduced  and  received  in  evi- 
dence against  objection,  but  it  did  not  describe  the  lands  in 
controversy,  and,  on  the  contrary,  referred  by  its  terms  to 
an  entirely  different  eighty  acres  of  land.  The  defendant 
admitted  that  she  gave  the  plaintiff  notice  to  quit  in  Octo- 
ber, 1896,  and  that  he  vacated  the  premises,  and  that  she 
afterwards  conveyed  said  premises.  She  also  admitted  the 
making  of  the  will  in  March  or  April,  1891,  substantially  in 
the  terms  claimed  by  the  plaintiff,  and  that  she  afterwards 
destroyed  the  will.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $1,200,  damages,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  P.  O'Meara  and 
O.  E.  Robinson,  and  oral  argument  by  Mr.  O'Mecvra.  To 
the  point  that"  plaintiff  was  estopped  by  his  lease,  they  cited 
Taylor,  Landlord  &  T.  (6th  ed.),  §  92,  note,  and  §  629;  Strain 
v.  Gardner,  61  "Wis.  174;  Hammond  v.  Barton,  93  Wis.  183; 
Dezell  v.  Odett,  38  Am.  Dec.  631,  note;  Bigelow,  Estoppel 
(4th  ed.),  656;  Portia  v.  Hilly  98  Am.  Dec.  481;  Bogge  v. 
Olcott,  40  111.  303. 

For  the  respondent  there  was  a  brief  by  Sawyer  &  Sawyer, 
and  oral  argument  by  E  W.  Sawyer. 

Wikslow,  J.  This  is  an  action  at  law  for  damages.  The 
defense  consisted  substantially  of  a  denial  of  the  parol  con- 
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tract  of  sale,  and  a  claim  that  the  plaintiffs  occupation  of 
the  premises  was  under  a  written  lease  executed  in  July, 
1891.  This  lease  did  not  describe  the  premises  in  dispute, 
but  did  describe  an  entirely  different  parcel  of  land;  hence 
it  could  constitute  neither  a  defense  nor  a  counterclaim  at 
law,  until  reformed.  What  was  said  on  this  subject  in  Cos- 
grain  v.  Milwaukee  Co.  81  Wis.  113,  is  applicable  here:  "  The 
reformation  of  contracts  is  purely  cognizable  in  equity.  It 
must  be  done  by  equitable  action  or  by  equitable  counter- 
claim. It  cannot  be  by  mere  defense  in  an  action  at  law. 
In  the  present  case,  there  has  been  no  action  brought,  nor 
counterclaim  interposed,  to  reform  this  contract;  conse- 
quently it  must  stand  as  written."  Hence  the  lease  was  in- 
admissible in  evidence,  and  is  not  properly  in  the  case.  With 
the  lease  eliminated  from  the  case,  the  sole  important  ques- 
tions remaining  were  whether  the  alleged  oral  contract  was 
made,  and,  if  so,  what  was  the  proper  measure  of  damages. 

The  jury  have  decided  that  the  parol  contract  was  made, 
and  that  the  plaintiff  held  under  it,  and  we  are  unable  to 
see  that  the  court's  charge  on  this  subject  contained  any  sub- 
stantial errors  which  were  prejudicial  to  the  defendant.  If 
there  were  any  errors,  they  were  contained  in  such  parts  of 
the  charge  as  allowed  the  jury  to  consider  the  provisions 
of  the  alleged  lease,  and  of  such  errors  the  defendant  can- 
not complain. 

Complaint  is  made  of  the  charge  of  the  court  as  to  the 
measure  of  damages.  The  court  charged,  in  substance,  that, 
if  the  plaintiff  recovered,  he  was  entitled  to  receive  the 
amount  of  cash  paid  by  him  on  the  contract,  and  the  reason- 
able value  of  his  services  in  working  the  farm,  after  deduct- 
ing the  income  of  the  farm  received  by  him.  There  does 
not  seem  to  be  any  good  ground  for  complaint  by  the  de- 
fendant of  this  charge.  If  the  contract  was  void  because 
not  in  writing  (which  is  not  decided),  the  plaintiff  could  re- 
cover what  he  had  paid  thereon  and  the  reasonable  value 
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of  his  services  over  and  above  the  value  of  the  use  and  crops. 
Clark  v.  Davidson,  53  Wis.  317.  If,  on  the  other  hand,  it 
was  a  valid  contract,  and  was  breached  by  defendant  by 
putting  it  out  of  her  power  to  fulfill  its  terms,  the  vendee 
would,  at  least,  be  entitled  to  recover  what  he  had  paid  upon 
the  contract  in  cash  or  services.    2  Suth.  Dam.  (2d  ed.),  §  586. 

Therfe  were  some  exceptions  taken  to  rulings  upon  evi- 
dence, but  we  have  found  no  prejudicial  errors,  and  it  does 
not  seem  necessary  to  notice  them  at  length. 

By  the  Court. —  Judgment  affirmed. 


Gleason  and  others,  Respondents,  vs.  Waukesha  Coxnsrrr 
and  another,  Appellants. 

April  95 — May  16, 1899. 

Special  assessments:  Gas  and  water  connections:  Equity;  Substantial 
compliance  with  statute:  Notice:  Jurisdiction:  Constitutional  law. 

1.  Unless  a  literal  compliance,  in  regard  to  mere  matters  of  form  in  the 

imposition  of  special  taxes  and  local  assessments,  is  expressly  re- 
quired by  statute,  failure  in  that  regard  will  not  warrant  the 
interposition  of  a  court  of  equity,  if  there*  has  been  a  substantial 
compliance  in  all  things  designed  to  safeguard  the  interests  of  prop- 
erty owners. 

2.  Under  a  city  charter  prohibiting  the  paving  of  streets  in  which  gas 

and  water  mains  were  located,  without  first  requiring  connections 
therewith  to  be  made  and  pipes  run  therefrom  to  the  curb,  where 
the  common  council  had  taken  the  required  steps  preliminary  to 
ordering  such  work  done  at  the  cost  of  the  property  fronting  on 
the  street,  and  by  a  recorded  vote  directed  the  work  to  proceed,  it 
could  thereafter  delegate  to  the  board  of  public  works  the  mere 
executive  duty  of  giving  the  proper  notice,  and  causing  the  work 
to  be  done  in  the  event  the  property  owners  failed  to  do  it  within 
the  time  limited. 

3.  The  law  being  ample  to  authorize  the  imposition  of  taxes  complained 

of,  the  street  haying  been  regularly  ordered  paved,  and  plans  for 
such  gas  and  water  connections  filed  and  approved,  the  common 
Vol.  103  —  15 
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council  had  jurisdiction  to  proceed  to  take  all  subsequent  necessary 
steps  to  charge  abutting  property,  and  no  notice,  other  than  the 
public  letting  of  the  contract  to  the  lowest  responsible  bidder,  is  re- 
quired to  fix  the  cost  of  the  work  as  to  each  parcel  of  property. 
4  Such  gas  and  water  mains  were  owned,  controlled,  and  operated  by 
private  persons  under  a  franchise  which  required  all  necessary 
service  pipes  and  connections  with  the  mains,  when  ordered,  to  be 
made  at  a  reasonable  cost  to  the  property  owners  served  and  within 
a  reasonable  time.  The  evidence  showed  that  the  cost  of  laying  gas 
and  water  service  pipes,  from  mains  to  the  curb,  was  balanced  by 
an  equivalent  benefit  to  the  property  fronting  on  the  street  Held, 
that  the  charter  provisions,  under  which  taxes  are  imposed  on  such 
property  to  pay  therefor,  do  not  violate  the  constitutional  inhibi- 
tions against  taking  private  property  for  private  use,  or  taking  pri- 
vate property  for  public  use  without  just  compensation. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

Action  to  avoid  special  taxes  levied  on  property  of  plaint- 
iffs for  the  expenses  of  making  gas  and  water  connections 
with  water  and  gas  mains  and  laying  pipes  from  such  con- 
nections to  the  curb  line  of  the  street  in  front  of  such  prop- 
erty in  the  city  of  Waukesha,  Wisconsin,  such  taxes  having 
been  levied  pursuant  to  an  attempt  by  the  municipal  au- 
thorities of  such  city  to  comply  with  sec.  925 — 223,  Stats. 
1898,  which  provides  that,  "Whenever  the  council  shall 
order  the  paving  or  repaving  of  any  street  in  which  water, 
gas  mains  and  sewers  or  either  of  them  shall  have  been 
previously  laid  or  constructed  they  may  also  by  resolution 
require  water  and  gas  service  pipes  and  house  drains  to  be 
first  laid  in  such  street,  at  the  cost  of  the  property  fronting 
thereon,  from  the  main  sewer,  water  and  gas  mains  in  such 
street  to  the  curb  line  on  either  side  thereof,  at  such  inter- 
vals as  the  council  shall  direct,  along  the  whole  length  of 
such  paved  street,  except  at  street  and  alley  crossings,  and 
notice  shall  thereupon  be  given  to  the  owners  or  occupants 
of  the  property  adjoining  such  street,  by  publication  thereof 
for  six  days  in  the  official  paper,  requiring  them  to  do  such 
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work  opposite  their  respective  lots  according  to  plans  and 
specifications  to  be  before  prepared  and  filed  in  the  office 
of  the  board  of  public  works,  city  clerk  or  city  surveyor,  as 
the  council  shall  prescribe,  showing  the  location  and  size 
and  the  kind  and  quality  of  material  of  such  lateral  sewers 
or  drains  and  water  and  gas  service  pipes;  and  if  such  own- 
ers or  occupants  shall  refuse  or  neglect  to  do  the  same  be- 
fore the  paving  or  repaving  of  said  street  so  ordered  and 
within  ten  days  after  the  publication  of  such  notice,  the 
board  of  public  works  or  the  officer  or  officers  discharging 
the  duties  thereof  may  procure  the  same  to  be  done  and 
charge  and  assess  the  expense  thereof  to  the  lots  or  parts  of 
lots  fronting  upon  such  work  in  the  manner  provided  in  and 
by  subchapter  18  of  this  chapter,  and  the  same  shall  be 
levied  and  collected  as  other  special  assessments  are  levied 
and  collected;  provided,  that  no  street  shall  be  paved  or 
repaved  by  order  of  the  council  unless  the  water  and  gas 
mains  and  service  pipes  and  necessary  sewers  and  their 
connections  shall,  as  required  by  the  council,  be  first  laid 
and  constructed  in  that  portion  of  such  street  so  to  be  paved 
or  repaved." 

The  reasons  assigned  in  the  complaint  for  avoiding  the 
taxes  are,  first,  because  notice  of  the  improvement  was  not 
given  or  the  connections  ordered  constructed  by  resolution 
of  the  common  council  duly  adopted,  nor  were  any  of  the 
steps  required  to  charge  plaintiffs'  property  with  the  costs 
thereof  taken  in  the  manner  required  by  the  city  charter; 
second,  because  the  city  charter  provision  violates -the  con- 
stitutional inhibition  against  taking  private  property  for 
public  use  without  just  compensation  therefor;  third,  be- 
cause the  water  and  gas  systems  of  the  city  are  private  prop- 
erty, the  owners  of  which  furnish  water  and  gas  only  upon 
application  of  property  owners,  and  that  plaintiffs  did  not 
request  the  putting  in  of  the  connections  between  the  mains 
and  the  street  curb  line  in  front  of  their  property,  neither 
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did  they  use  or  derive  any  benefit  therefrom  or  have  any 
authority  to  use  the  connections  without  the  consent  of  the 
corporations  owning  the  waterworks  and  gas  works  sys- 
tems. The  allegations  as  to  all  irregularities  in  the  pro- 
ceedings of  the  city  council,  upon  which  the  taxes  com- 
plained of  are  based,  were  put  in  issue  by  the  answer. 

On  the  trial  the  following  facts  were  established  by  the 
evidence:  The  waterworks  and  gas  works  systems  are  the 
property  of  private  corporations.  Persons  owninrg  lots  abut- 
ting on  streets  where  the  water  and  gas  mains  are  located 
can  obtain  service,  either  water  or  gas,  only  by  contract 
with  the  corporation  owning  the  main.  Plaintiffs  are  the 
owners  of  the  property  taxed.  All  the  allegations  of  fact 
in  respect  to  the  taxes  are  true,  except  those  in  regard  to 
failure  of  the  municipal  authorities  to  comply  with  the  city 
charter  in  respect  to  making  such  taxes  a  legal  charge 
against  such  property.  The  following  proceedings  were 
taken  for  the  purpose  of  making  the  expense  of  putting  in 
the  gas  and  water  connections  a  legal  charge  upon  plaintiffs9 
property:  A  resolution  was  adopted  by  the  common  council 
ordering  the  street  to  bG  paved  and  the  city  engineer  to  pre- 
pare and  file  in  his  office  plans  and  specifications  showing 
the  location,  size,  kind,  and  quality  of  material  of  lateral 
sewers  or  drains  arid  water  and  gas  service  pipes  to  be  there- 
after ordered,  to  the  curb  line  on  both  sides  of  the  street. 
The  city  engineer  complied  with  such  resolution  and  his 
work  was  approved  by  the  city  council.  The  board  of  pub- 
lic works  was,  by  vote  of  the  council,  empowered  "  to  force 
the  connections."  The  action  of  the  council  at  this  point 
was  evidenced  by  the  record  as  kept  by  the  city  clerk,  in 
the  following  language:  "Plans  for  connections  for  water 
and  gas  and  house  drains  on  Broadway,  Clinton,  Main,  ahd 
Madison  streets,  were  presented  by  the  city  engineer,  and 
on  motion  of  Alderman  Dick  were  approved,  and  the  board 
of  public  works  empowered  to  force  the  connections."    A 
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notice  to  private  owners  that  they  were  required  to  construct 
or  cause  to  be  constructed  the  water  and  gas  connections  in 
accordance  with  the  plans  and  specifications  on  file  in  the 
office  of  the  city  engineer  of  the  city  was  given  by  publica- 
tion in  the  official  paper  of  the  city  for  three  successive 
weeks.  The  notice  was  signed  by  the  members  of  the  board 
of  public  works,  stated  that  the  council  had  ordered  the 
paving  of  the  street  and  authorized  the  board  to  notify 
private  owners  to  make  the  gas  and  water  connections,  that 
notice  was  given  pursuant  to  such  authority,  that  the  pro- 
ceedings were  under  sec.  223,  ch.  20  of  the  city  charter,  that 
the  work  was  required  to  be  done  by  the  property  owners 
by  a  day  therein  named,  which,  as  to  length  of  time,  com- 
plied with  the  charter,  and  that  if  the  work  was  not  done 
within  such  time  by  the  property  owners,  it  would  be  let  by 
contract  as  provided  by  law.  The  property  owners  failed 
to  do  the  work  and  thereupon  it  was  contracted  for  pursuant 
to  an  award  made  on  competitive  biddings  on  public  notice, 
published  in  the  official  paper  of  the  city  for  three  successive 
weeks,  that  the  work  would  be  let.  There  was  no  question 
on  the  trial  but  that  the  contracts  were  fairly  made  and  the 
charges  for  the  work  and  material  were  just. 

The  court  found  the  facts  in  favor  of  plaintiffs,  and  in  re- 
spect to  the  alleged  irregularities  and  jurisdictional  defects 
found  that  the  council,  by  resolution,  ordered  the  streets 
paved,  and  that  plans  therefor,  including  gas  and  water  con- 
nections, were  prepared  by  the  city  engineer  and  adopted  by 
the  council,  but  that  the  council  did  not  adopt  any  resolution 
requiring  gas  and  water  connections  to  be  constructed  at 
the  expense  of  the  abutting  property.  The  court  specially 
found,  in  addition,  that  the  gas  and  water  mains  were  under 
the  control  of  private  corporations  and  that  the  city  was 
powerless  to  make  connections  therewith  except  by  permis- 
sion of  such  corporations,  and  that  the  connections  were  for 
the  benefit  of  the  corporations  and  not  the  public.  Further, 
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that  the  work  was  done  against  the  protest  of  plaintiffs  as 
regards  charging  their  property  with  the  expense  thereof. 
The  conclusion  of  law  was  that  the  taxes  were  illegal  and 
void  and  plaintiffs  entitled  to  a  judgment  restraining  the 
county  clerk  from  selling  their  property  for  the  payment  of 
such  taxes.    Judgment  was  rendered  accordingly. 

For  the  appellants  there  was  a  brief  by  V.  H.  Tichenor> 
attorney,  and  E.  D.  Walsh,  of  counsel,  and  oral  argument  by 
Mr.  Walsh. 

For  the  respondents  there  was  a  brief  bjHycm  &  Merton, 
and  oral  argument  by  K  Merton. 

Marshall,  J.  The  tax  complained  of  seems  to  have  been 
held  invalid  by  the  trial  court  because  the  common  council 
of  the  city  of  "Waukesha  failed  to  pass  a  resolution  requiring 
the  construction  of  gas  and  water  connections  at  the  cost  of 
the  property  fronting  on  the  street.  We  are  unable  to  sus- 
tain the  finding  of  fact  that  no  such  resolution  was  passed. 
True,  the  evidence  does  not  show  that  the  council  acted 
on  the  subject  in  literal  compliance  with  the  statutory  call 
for  a  resolution,  so  far  as  relates  to  mere  matters  of  form, 
but  it  is  the  substance  of  things  that  governs  when  applica- 
tion is  made  to  a  court  of  equity  for  relief.  Where  there 
has  been  a  substantial  compliance  with  statutory  requisites 
in  regard  to  the  imposition  and  collection  of  special  taxes  or 
local  assessments,  and  the  complainant  is  unable  to  show 
that  any  injustice  has  been  done  to  him,  equity  will  afford 
him  no  relief  against  such  taxes  or  assessments.  Weils  v. 
Western  P.  db  S.  Co.  96  Wis.  116;  Hennessy  v.  Douglas  Co. 
99  Wis.  129.  If  the  doctrine  of  strict  compliance  with  all 
the  steps  necessary  to  the  imposition  of  a  special  tax  ob- 
tained in  equity  independent  of  any  actual  injustice  to  the 
property  owner,  it  must  be  borne  in  mind  that  strict  com- 
pliance with  a  statute  does  not  mean,  necessarily,  literal 
compliance,  using  the  term  in  regard  to  mere  matters  of 
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form,  unless  that  is  expressly  required  by  the  statute.  Sunt 
v.  Stinson,  101  Wis.  556.  In  the  absence  of  such  requisite, 
a  substantial  compliance  with  all  things  designed  to  safe- 
guard the  interests  of  property  owners  satisfies  all  the  de- 
mands of  strict  compliance,  under  the  rule  in  that  regard 
often  stated  in  actions  for  relief  against  special  taxes. 

Under  the  charter  of  the  city  of  Waukesha  the  municipal- 
ity was  prohibited  from  paving  a  street  in  which  gas  and 
water  mains  were  located  without  first  requiring  connections 
to  be  made  therewith  and  pipes  run  therefrom  to  the  curb 
lines  of  the  street.  There  was  no  way  provided  for  comply- 
ing with  that  requirement  except  by  following  the  provisions 
designed  to  compel  the  abutting  property  owners  to  bear  the 
expense.  When  the  common  council  of  the  city,  after  tak- 
ing the  required  steps  preliminary  to  ordering  the  work  to 
be  done  at  the  cost  of  the  property  fronting  on  the  street, 
including  a  formal  resolution  for  paving  the  street  and  di- 
recting the  preparation  of  plans  and  specifications  for  water 
and  gas  service  connections  and  pipes  to  be  thereafter  or- 
dered to  the  curb  lines  and  the  approval  of  such  plans  and 
specifications,  by  a  recorded  vote  directed  the  work  to  pro- 
ceed and  "the  board  of  public  works  to  force  the  connec- 
tions," the  charter  provision  in  regard  to  ordering  the  work 
done  at  the  cost  of  the  property  fronting  on  the  street  was 
in  effect  complied  with.  The  plans  for  the  work,  made  in 
accordance  with  the  preliminary  resolution,  and  the  order  of 
the  board  to  proceed  with  the  paving  and  force  the  connec- 
tions; with  the  charter  provision  to  which  such  direction 
clearly  referred,  to  all  intents  and  purposes  were  parts  of 
one  complete  proceeding  by  resolution,  as  the  charter  re- 
quired. The  subsequent  proceedings  were  free  from  preju- 
dicial irregularities  if  there  were  any  at  all.  The  charter 
did  not  require  the  council,  as  such,  to  give  notice  to  the 
property  owners  to  proceed  with  the  work  of  putting  in  the 
service  pipes.    It  simply  required  notice  to  be  given,  by  au- 
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thority  of  the  council  of  course,  but  not  necessarily  by  the 
council.  It  was  competent  for  the  council  to  delegate  to 
the  board  of  public  works  the  mere  executive  duty  of  giv- 
ing the  notice  and  causing  the  work  to  be  done  in  the  event 
of  the  property  owners  themselves  failing  to  do  it  within 
the  time  limited  in  the  notice. 

If  there  were  irregularities  as  to  the  manner  in  which  the 
council  proceeded  to  charge  plaintiffs'  property  with  the 
special  tax,  as  before  indicated,  it  by  no  means  follows  that 
equity  can  afford  them  relief.  It  has  been  repeatedly  held 
by  this  court  that  where  legal  authority  exists  to  make  local 
assessments  for  street  improvements,  and  sufficient  has  been 
done  in  an  attempt  to  comply  therewith  to  give  the  munici- 
pality jurisdiction  of  the  subject  in  the  given  case,  subse- 
quent irregularities  are  immaterial  in  equity  as  against  the 
duty  of  the  property  owner  to  bear  his  just  share  of  the 
expense  of  such  improvement.  In  Wells  v.  Western  P.  &  S. 
Co.  96  Wis.  116,  it  was  held  that  where  an  assessment  of 
benefits  had  been  properly  macfe  so  as  to  obtain  a  basis  for 
apportioning  the  cost  of  a  pavement,  subsequent  irregulari- 
ties were  not  necessarily  fatal  to  the  tax.  In  Hermessy  v. 
Douglas  Co.  99  Wis.  129,  as  to  a  sewer  tax  where  the  cost 
of  the  improvement  was  required  to  be  assessed  by  the  front- 
age rule,  it  was  held  that  the  establishment  of  the  sewer 
district,  and  the  filing  and  approval  of  the  plans  for  the 
sewer,  in  connection  with  the  law  making  the  abutting  prop- 
erty liable  for  a  certain  amount  per  front  foot  for  sewer 
construction,  satisfied  the  essential  requisites  of  jurisdiction ; 
and  in  the  same  case,  as  to  a  sidewalk  tax,  where  the  side- 
walk was  required  to  be  constructed  at  the  expense  of  the 
owners  of  the  abutting  lots,  the  basis  of  the  assessment  being 
the  actual  cost  of  the  improvement  as  to  each  such  lot,  it 
was  held  that  the  determination  of  the  common  council  to 
make  the  improvement,  and  advertisement  for  bids  and  let- 
ting of  the  work  in  a  fair  and  public  manner,  satisfied  all 
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jurisdictional  requirements  necessary  to  make  the  property 
equitably  chargeable  with  its  just  proportion  of  the  expense. 
Within  the  principles  of  those 'cases,  plaintiffs  here  hava 
shown  no  ground  for  equitable  relief.  The  law  was  ample 
to  authorize  the  imposition  of  the  taxes  complained  of.  The 
street  was  regularly  ordered  paved  and  plans  for  the  gaa 
and  water  connections  were  filed  and  approved.  That  gave 
the  council  jurisdiction  to  proceed  to  take  all  necessary  sub- 
sequent steps  to  charge  abutting  property  with  the  costs  of 
laying  the  gas  and  water  pipes.  No  notice  was  required,  or 
proceeding,  to  arrive  at  a  basis  for  the  assessment  of  the 
taxes  as  to  the  amount  of  such  assessment,  other  than  the 
public  letting  of  the  contract  to  the  lowest  responsible  bid- 
der, because  the  law  fixed,  as  the  basis  of  the  charges  against 
abutting  property,  the  cost  of  the  work  as  to  each  parcel  of 
such  property.  The  rule  is  well  established  that  where  juris- 
diction has  been  obtained  by  the  ascertainment  of  a  proper 
basis  for  the  valuation  of  the  amount  of  local  assessments, 
and  legal  authority  exists  for  such  assessments,  equity  will 
not  furnish  relief  against  the  mere  irregular  execution  of  the 
law  where  no  injustice  is  shown,  but  will  leave  a  complain- 
ant to  such  remedy  as  he  may  have  at  law.  The  owner  of 
taxable  property,  where  he  seeks  relief  in  equity,  either  as 
regards  a  general  or  local  assessment,  must  be  prepared  to 
show  more  than  that  the  taxes  are  illegal.  He  must  show 
that  they  are  inequitable  and  must  pay  all  that  in  equity 
and  good  conscience  he  ought  to  pay,  or  suffer  being  turned 
away  without  any  remedy  whatever.  That  rule  is  fatal  to 
the  judgment  appealed  from,  as  there  appears  to  be  no  ques- 
tion but  that  the  putting  in  of  the  gas  and  water  pipes  was 
by  public  authority,  pursuant  to  a  resolution  of  the  council 
to  pave  the  street,  and  its  approval  of  plans  for  the  gas  and 
water  connections,  and  no  question  is  raised  but  that  the 
amount  of  the  tax  was  a  just  measure  of  the  labor  and  ma- 
terial required  for  the  connections. 
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It  seems  that  the  trial  court  deemed  the  private  owner- 
ship of  the  gas  and  water  mains,  and  control  of  making 
service  connections  therewith,  as  significant  and  warranting 
a  conclusion  that  the  taxes  complained  of  were  for  expenses 
incurred  for  the  benefit  of  the  corporations  and  not  the  ben- 
efit of  the  public.  As  to  the  property  owners  it  appears  that 
the  court  did  not  discover  any  benefit  whatever  from  the 
laying  of  the  service  pipes.  On  that  portion  of  the  findings 
and  conclusions  respondents  argue,  both  that  the  imposition 
of  the  taxes  was  a  violation  of  the  constitutional  inhibition 
against  taking  private  property  for  private  use  and  also  the 
taking  of  private  property  for  public  use  without  just  com- 
pensation. The  findings  on  this  branch  of  the  case  seem  to 
be  subject  to  many  infirmities.  The  control  of  making  con- 
nections with  the  mains  was  vested  in  the  private  corpora- 
tions in  order  to  guard  against  unskilful  work  in  that  regard, 
liable  to  seriously  jeopardize  the  safety  of  property  and  the 
convenience  of  all  patrons  of  the  water  and  gas  systems. 
It  was  a  mere  matter  of  insurance  against  serious  dangers 
that  would  otherwise  exist,  and  was  for  the  benefit  of  the 
public  generally,  as  much  as  for  the  benefit  of  the  corporar 
tions.  It  gave  the  corporations  no  power  whatever  to  deny 
service  from  their  systems  of  water  and  gas  mains,  and  im- 
posed no  duty  upon  them  other  than  to  make  the  necessary 
connections  with  such  mains  with  reasonable  promptness  and 
at  reasonable  cost  whenever  desired.  As  owners  of  public 
franchises  the  corporations  were  bound  to  allow  connections 
to  be  made  with  the  mains  to  serve  all  property  fronting  on 
the  streets  where  the  mains  were  located,  but  at  the  expense 
of  the  owners  of  such  property.  The  franchises  called  for 
delivery  of  water  and  gas  at  suitable  outlets  on  the  mains 
in  front  of  property,  not  for  delivery  at  the  curb  lines  of  lots. 
The  service  pipes  were  the  property  of  the  lot  owners,  not 
of  the  corporations.  Such  corporations  paid  for  the  privi- 
lege of  controlling  the  matter  of  connecting  service  pipes 
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with  the  mains  by  doing  the  work  when  needed  at  reason- 
able cost,  or  permitting  the  property  owners  to  have  it  done 
by  some  other  agency.  The  mere  existence  of  the  service 
pipes  was  no  benefit  to  the  corporations,  but  waa  rather  an 
element  of  danger.  To  say  that  laying  gas  and  water  pipes 
in  advance  of  paving  is  no  benefit  to  the  public,  is  contrary 
to  common  knowledge  of  persons  of  average  experience  in 
municipal  affairs.  Such  a  preparation  of  the  street  for  the 
laying  of  a  pavement  avoids  subsequently  tearing  up  the 
street  and  making  excavations,  which  would  greatly  impair 
the  usefulness  of  the  way  during  the  progress  of  the  work. 
It  avoids  many  dangers  of  personal  injuries  to  travelers, 
which  the  public  corporation  might  be  called  upon  to  com- 
pensate,— a  very  important  element,  as  the  records  of  our 
court  show.  It  avoids  danger  of  permanent  impairment  to 
the  pavement,  which  is  quite  likely  to  result  from  disturbing 
it  in  sections.  In  such  cases  great  care  is  required  in  filling 
in  excavations  and  restoring  the  street,  in  order  that  it 
may  be  in  as  good  a  condition  as  before.  Other  important 
considerations  could  be  mentioned,  altogether  rendering  the 
laying  of  gas,  sewer,  and  water  connections  in  streets  in  ad- 
vance of  paving,  of  such  importance  that  it  is  customary  to 
require  it  to  be  done  by  law,  as  in  the  charter  under  which 
the  city  corporation  of  Waukesha  exists.  Whether  public 
interests  require  all  work  that  may  properly  be  required  to 
be  done  under  the  surface  of  a  street,  to  be  done  before  lay- 
ing a  pavement  thereon,  is  primarily  a  legislative  question ; 
and  when  the  lawmaking  power  has  determined  it,  and  along 
the  lines  of  wise  municipal  administration  as  demonstrated 
by  experience,  it  is  going  a  great  ways  to  judicially  declare 
that  such  determination  is  wrong. 

Again,  the  idea  in  the  finding  of  the  trial  court,  inferen- 
tially  expressed,  and  pressed  upon  us  by  counsel  for  respond- 
ents, that  the  laying  of  the  service  pipes  was  of  no  benefit  to 
the  property  owners  because  they  were  not  ready  to  use 
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them,  cannot  be  sustained.  It  is  generally  considered  that 
property  fronting  on  a  street  is  increased  in  value  by  the 
laying  of  water,  gas,  and  sewer  pipes,  at  least  to  the  extent 
of  the  actual  cost  thereof,  and  municipal  regulations  are 
largely  based  on  that  theory,  and  are  universally  sustained 
by  the  courts,  so  far  as  the  burden  imposed  upon  abutting 
property  does  not  substantially  exceed  the  benefits  thereto. 
Such  improvements,  and  the  incidental  duties  in  regard  to 
them,  public  and  private,  are  classed  with  sidewalks  and 
pavements.  The  law  is  too  well  settled  on  this  subject  to 
warrant  any  extended  discussion  of  it  here.  No  one  can 
own  property  in  a  city  and  rightfully  insist  upon  isolating 
it  from  all  other  property  so  far  as  burdens  are  concerned 
that  result  necessarily  from  those  improvements  that  make 
communal  life  desirable.  The  private  benefit  and  duty,  and 
the  public  right  to  take  private  property  for  public  use  upon 
rendering  just  compensation  therefor,  and  the  sovereign 
power  to  make  and  enforce  reasonable  police  regulations, 
operate  together  to  control  the  subject  of  constructing  streets 
and  sidewalks  and  appurtenances  of  abutting  property  that 
must  be  located  under  the  street,  so  as  to  impose  the  costs 
of  such  improvements  upon  abutting  property  at  least  to 
the  extent  of  the  benefits  which  accrue  to  the  property  from 
the  improvements,  and  there  is  much  authority  to  the  effect 
that  the  imposition  may  exceed  the  benefits  where  an  im- 
provement is  required  by  reasonable  police  regulations. 

Numerous  instances  are  found  in  the  books  where'  assess- 
ments for  gas  and  water  pipes  in  streets  have  been  sustained. 
In  AUentown  v.  Henry,  73  Pa.  St.  404,  a  law  authorizing 
local  assessments  for  water  pipes  was  challenged  as  uncon- 
stitutional because  the  benefits  from  such  improvements 
were  all  general;  but  the  court  held  that  the  benefits  were 
chiefly  local,  as  the  use  of  the  water  was  localized  as  to  each 
parcel  of  abutting  property,  and  the  effect  of  laying  the 
water  pipes  was  to  enhance  the  value  of  such  property.    In 
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AUen  v.  Drew,  44  Vt.  174,  it  was  held,  substantially,  that 
there  is  no  difference  between  a  local  assessment  for  a  side- 
walk and  one  for  a  sewer  or  water  service;  that  each  in  a 
degree  benefits  the  public  generally,  but  local  property  par- 
ticularly because  of  its.  enhanced  value  from  the  improve- 
ment; that  public  interest  justifies  public  control  as  to  the 
time  of  making  such  improvements,  and  the  local  benefit 
justifies  the  local  assessment  to  pay  the  costs  thereby  in- 
curred, and  that  the  question  of  whether  the  property  charged 
is  occupied  or  vacant  is  immaterial.  In  Ohio  local  assess- 
ments for  gas  construction  were  sustained.  Jonas  v.  Oincvtir 
nati,  18  Ohio,  318;  OreigUon  v.  Scott,  14  Ohio  St.  438. 

There  is  no  need  to  prolong  the  discussion.  The  charter 
provision  under  whioh  the  taxes  complained  of  were  imposed 
upon  plaintiffs'  property  contemplates  that  the  cost  of  laying 
gas  and  water,  service  pipes  will  be  balanced  by  an  equiva- 
lent benefit  to  the  property  fronting  on  the  street.  So  far 
as  the  evidence  shows  there  was  such  equivalent  in  fact, 
hence,  under  the  most  recent  holdings  as  to  constitutional 
power  to  make  such  assessments,  the  law  itself,  and  the  taxes 
imposed  under  it,  must  be  sustained  so  far  as  any  objection 
thereto  is  made  on  constitutional  grounds.  Norwood  v. 
Baker,  172  U.  S.  269. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  with  costs. 
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112      »258       Fulton,  Assignee,  Plaintiff  in  error,  vs.  The  State  ex  bel. 

Meiners,  Defendant  in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Fisheb,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  eel.  Albeecht, 

Defendant  in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  eel.  Nabob,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Ruedebusch, 

Defendant  in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Lawbence, 

Defendant  in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Reible,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Zillisoh,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Luedke,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Spiebino,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Engel,  De- 
fendant in  error. 
Same,  Plaintiff  in  error,  vs.  The  State  ex  bel.  Kloeden, 
Defendant  in  error. 

April  £5 —May  16, 1899. 

Justices'  courts:  Jurisdiction:  Certiorari:  Docket  entries:  Adjourn- 
ments: Appearance  of  parties:  Waiver:  Signing  judgment:  Pre- 
sumption: Dating  judgment 

L  Where  a  justice  of  the  peace  fails  to  note  in  his  docket  the  place  to 
which  an  action  is  adjourned,  he  loses  jurisdiction  and  his  judg- 
ment is  void,  but  a  subsequent  general  appearance  and  adjourn- 
ment by  mutual  consent  waives  such  defects  prior  to  that  time. 

2.  The  entry  in  the  docket "  parties  appeared/'  in  the  absence  of  any 
qualifications,  is  a  general  appearance,  and  on  the  return  of  the 
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justice  to  a  writ  of  certiorari  is  conclusive,  and  cannot  be  contra- 
dicted or  impeached  by  extrinsic  evidence  or  by  statements  of  the 
justice. 

8.  On  a  common-law  certiorari  the  court  will  only  review  proceedings 
of  a  justice  of  the  peace  so  far  as  they  relate  to  jurisdictional 
questions  shown  by  the  pleadings  and  docket  entries,  and  will  not 
consider  questions  of  law  arising  on  such  entries  or  any  questions 
which  involve  inquiry  into  evidence;  hence  if  a  justice  adjourn 
the  case,  or  enter  judgment  contrary  to  the  stipulation  of  parties, 
it  is  an  error  of  law  that  cannot  be  reached  by  certiorari. 

4.  The  general  rule  is  that  every  reasonable  presumption  should  be  in- 
dulged to  uphold  the  jurisdiction  and  proceedings  of  a  justice; 
hence,  in  the  absence  of  a  positive  statute,  the  failure  of  a  justice 
to  sign  his  name  to  the  judgment  entered  on  his  docket  does  not 
render  such  judgment  void. 

&  Where  the  docket .  entries  of  a  justice  show  the  appearance  of  the 
parties  and  the  calling  of  the  case  on  the  day  and  hour  to  which 
it  was  adjourned,  the  proceedings  on  the  trial  in  regular  order,  and 
a  statement  that  the  defendant  offered  no  testimony,  followed  by 
the  judgment  written  out  in  full,  but  with  no  date  noted  in  the 
margin  or  in  the  body  of  the  docket  to  show  when  the  judgment 
was  in  fact  rendered,  it  will  be  presumed  that  the  judgment  fol- 
lowed in  the  regular  order  of  procedure  on  the  day  the  case  was- 
called, 

6.  The  failure  of  a  justice  in  entering  an  adjournment  to  state  the  year 
will  not  deprive  him  of  jurisdiction.  The  current  year  will  be  un- 
derstood to  have  been  intended. 

Writs  of  error  to  review  judgments  of  the  county  court 
of  Dodge  county:  J.  A.  Barney,  Judge.    Beversed. 

Twelve  cases  commenced  by  the  plaintiff  in  error  before  a 
justice  of  the  peace  of  Dodge  county,  all  depending  upon  the 
same  state  of  facts,  except  as  hereinafter  noted.  By  stipu- 
lation the  cases  were  all  heard  upon  the  case  and  briefs  filed 
in  the  action  first  above  entitled.  Summonses  were  issued  in 
each  of  said  actions  October  9,  1897,  returnable  before  the 
justice  on  October  22d.  Each  of  the  defendants  appeared,, 
and  the  cases  were  adjourned  by  consent  until  October  29th. 
At  that  date  a  demurrer  to  the  complaint  was  argued  and 
overruled,  and  the  cases  were  adjourned  to  November  11th. 
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The  entry  in  the  docket  of  the  justice  is  as  follows:  "Case 
adjourned  until  November  11th  at  10  a.  m."  At  that  date 
the  justice's  return  shows  the  following  entry  in  his  docket: 
"  By  mutual  consent,  cases  adjonrned  until  January  11th, 
1898,  at  10  a.  m."  *  Thereafter  successive  adjournments  of  the 
cases  were  had  from  time  to  time  until  April  23d,  at  which 
date  judgments  were  entered  in  each  case  for  the  plaintiff. 
At  each  of  the  adjournments  last  referred  to,  the  justice's 
•docket  shows  that  the  parties  were  present  in  court,  and  that 
the  adjournments  were  had  by  "  mutual  consent."  On  April 
23d  the  docket  shows  that  the  defendants  made  a  special  ap- 
pearance, but  does  not  show  for  what  purpose.  After  the 
•entry  of  the  judgment  as  stated,  the  defendants  in  each  case 
sued  outa  writ  of  certiorari  to  the  justice,  and  the  cases  were 
removed  to  the  county  court  of  Dodge  county.  Upon  a  hear- 
ing in  that  court,  judgments  were  entered  reversing  the  judg- 
ments of  the  justice.  The  plaintiff  thereupon  brought  the 
cases  to  this  court  for  review  upon  writ  of  error.  In  nine 
of  the  cases  it  was  made  to  appear  that  the  justice  had  not 
signed  his  name  in  the  docket  at  the  foot  of  the  judgment 
at  the  time  the  writ  of  certiorari  was  served. 

For  the  plaintiff  in  error  there  was  a  brief  by  Quarles> 
Spence  &  Qvarles,  and  oral  argument  by  George  Lines. 

For  the  defendants  in  error  there  was  a  brief  by  Lawrence 
A  Kedey,  and  oral  argument  by  F.  M.  Lawrence. 

Bardebn,  J.  The  justice  is  said  to  have  lost  jurisdiction 
because  he  adjourned  the  cases  and  failed  to  note  the  place 
to  which  they  were  adjourned  in  his  docket.  This  is  un- 
doubtedly true  as  to  the  adjournment  had  on  November 
11th,  and,  unless  he  regained  jurisdiction,  the  judgments  are 
void.  CrandaU  v.  Bacon^  20  Wis.  639.  The  return  of  the 
justice  shows  that  at  the  adjourn  day  (January  11th)  the 
parties  appeared,  and  the  cases  were  adjourned  by  consent 
to  a  later  date.    This  is  true  of  each  successive  adjournment 
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up  to  the  date  of  rendition  of  judgment.  The  entry  in  the 
docket,  "  parties  appeared,"  in  absence  of  any  qualification, 
is  a  general  appearance,  and  waives  any  defect  in  jurisdic- 
tion prior  to  that  time.  Cron  v.  Krone*,  VI  Wis.  401.  The 
return  of  the  justice  to  the  writs  of  certiorari  upon  this  point 
is  conclusive.  The  entries  of  the  justice  in  his  docket  im- 
port verity,  and  they  cannot  be  contradicted  or  impeached 
by  extrinsic  evidence  or  by  statements  of  the  justice.  Cos- 
sidy  v.  MiUerick,  52  Wis.  379;  Smith  v.  Bahr,  62  Wis.  244; 
State  ex  rd.  Green  <o.  Vwi  EUs,  69  Wis.  19;  State  ex  rd.  Cam- 
eron v.  Roberts,  87  Wis.  292.  The  docket  entries  in  each  of 
the  cases  show  that  there  was  a  general  appearance  by 
the  defendants  at  the  date  subsequent  to  the  time  when  the 
justice  lost  jurisdiction,  and  that  each  adjournment  was  had 
by  "  mutual  consent. "  Such  being  the  fact,  there  was  no 
lack  of  jurisdiction  to  render  judgment  on  the  day  of  final 
adjournment. 

It  is  said,  however,  that  there  was  a  stipulation  that  one 
case  was  to  be  tried,  and  that  the  others  were  to  abide  the 
event  of  that  suit;  and  it  is  argued  that  the  adjournments 
and  entry  of  judgment  were  contrary  to  that  stipulation, 
and  therefore  illegal  and  void.  If  the  justice  adjourned 
the  cases  and  entered  judgment  contrary  to  the  stipulations, 
it  was  an  error  of  law,  and  cannot  be  reached  in  this  pro- 
ceeding. Upon  a  common-law  certiorari  the  court  will  only 
review  the  proceedings  and  judgment  of  the  justice  so  far 
as  they  relate  to  jurisdictional  questions  shown  by  the  plead- 
ings and  docket  entries,  and  will  not  consider  questions  of 
law  arising  upon  such  entries,  or  any  question  which  in- 
volves an  inquiry  into  the  evidence.  Cotton  v.  Sternberg, 
38  Wis.  539,  and  cases  cited. 

There  is,  however,  another  and  more  serious  question  to 

be  considered.    In  nine  of  the  cases  the  return  shows  that 

at  the  time  the  writs  of  certiorari  were  served  the  justice  had 

not  signed  his  name  to  the  judgments  in  his  docket.    The 
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judgments  had  been  fully  entered  and  costs  taxed.  It  ia 
urged  that  the  omission  of  the  justice  to  sign  the  docket 
worked  a  loss  of  jurisdiction,  and  rendered  the  judgments 
void.  Sec.  3574,  E.  S.  1878,  specifies  the  entries  which  a 
justice  is  required  to  make  in  his  docket.  Subd.  10  says  he 
shall  enter  "  the  judgment  rendered  by  the  justice  and  the 
time  of  rendering  the  same,  and  the  amount  of  the  debt, 
damages,  costs  and  fees  due  to  each  person  separately."  All 
of  these  requirements  were  complied  with  by  the  justice. 
Neither  in  sec.  3574,  nor  in  any  other  statute  of  which  we 
are  aware,  is  there  any  requirement  that  the  justice  shall 
sign  any  of  the  entries  in  his  docket.  It  certainly  is  better 
practice  for  the  justice  to  so  authenticate  his  docket,  but, 
unless  there  is  some  positive  statute  making  such  signature 
necessary,  the  failure  to  do  so  will  not  work  a  loss  of  juris- 
diction. The  general  rule  is  that  every  reasonable  presump- 
tion should  be  indulged  to  uphold  the  jurisdiction  and  pro- 
ceedings of  the  justice.  Bacon  v.  Bassett,  19  Wis.  45 ;  Baizer 
v.  Lasch,  28  Wis.  268;  HeaVy  v.  Knedand,  48  Wis.  497;  Storm 
v.  Adams,  56  Wis.  137;  DriscoU  v.  Smith,  59  Wis.  38. 

The  rendition  and  entry  of  judgments  are  the  important 
things.  When  the  proper  judgment  has  been  pronounced, 
and  the  proper  entries  made  in  the  docket,  every  require- 
ment of  the  statute  has  been  met.  In  Storm  v.  Adams, 
cited  above,  the  point  was  made  that  a  judgment  of  the  jus- 
tice under  which  one  of  the  parties  claimed  was  a  nullity 
because  not  signed.  The  claim  is  not  mentioned  in  the 
opinion,  and  seems  to  have  been  dismissed  with  other  objec- 
tions held  to  be  irregularities  not  affecting  the  jurisdiction 
of  the  court.  In  the  early  days  of  this  state  there  was  a 
statute  in  force  which  required  the  judge  of  the  circuit 
court  to  sign  the  record  at  the  end  of  each  day's  proceed- 
ings. In  Eastman  v.  Harteau,  12  Wis.  267,  on  the  trial  at 
the  circuit  the  clerk's  unsigned  record  was  introduced  in 
evidence  to  prove  the  existence  of  a  judgment,  against  ob- 
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jection.  This  court  held  the  record  sufficient,  and  that  the 
requirement  of  the  statute  was  directory.  In  Baker  v. 
Baker,  51  Wis.  538,  an  unsigned  and  unrecorded  order  of 
the  county  court  was  held  valid.  A  case  more  directly  in 
point  has  been  decided  in  Minnesota  under  a  statute  almost 
identical  with  ours.  In  State  v.  Blis%,  21  Minn.  458,  the 
court  said :  "  It  is  objected  that  the  judgment  of  the  justice 
was  not  signed  by  him.  The  statute  provides  that  the  jus- 
tice shall  enter  the  judgment  in  his  docket,  but  it  is  not  pro- 
vided that  the  entry  shall  be  signed  by  him.  We  think  the 
judgment,  when  entered,  is  good  without  signing.  It  is 
very  proper  for  a  justice  to  sign  a  judgment  entered  by  him 
in  order  to  facilitate  the  proof  of  the  judgment,  but  it  is  not 
essential  to  its  validity,  as  its  authenticity  may  be  shown  by 
proof  that  the  book  in  which  it  is  entered  is  the  docket  of 
the  justice."  To  the  same  effect  is  Ounn  v.  Tackett,  67  Ga. 
725.  See  Vanfleet,  Collateral  Attack,  §  690;  Freeman, 
Judgments,  §  38;  Grim  v.  Keesing,  89  Cal.  478. 

A  further  point  is  made  that  the  docket  entries  do  not 
show  the  time  when  the  judgments  were  entered.  This  is 
hypercritical.  The  returns  show  that  the  cases  were  called 
on  April  23d  at  10  a.  m.,  the  day  and  hour  to  which  the 
cases  were  adjourned;  that  plaintiff  was  present;  that  the 
court  waited  one  hour,  when  the  defendants  appeared  spe- 
cially. Then  follow  the  proceedings  upon  the  trial  in  regu- 
lar order,  the  filing  of  papers,  the  swearing  of  witnesses,  and 
a  statement  that  defendants  offered  no  testimony,  "  where- 
upon it  is  adjudged,"  etc.;  the  judgment  being  written  out 
in  full.  No  date  was  noted  on  the  margin  or  in  the  body  of 
the  docket  as  to  the  time  such  judgment  was  in  fact  ren- 
dered, but  sufficient  appears  to  show  that  it  followed  in  con- 
secutive order  after  hearing  of  proof,  and  upon  the  same 
day  the  case  was  called.  It  would  be  going  beyond  the 
limit  of  strictness  to  say  that  these  judgments  are  .void,  under 
these  circumstances.    It  is  perfectly  apparent  that  the  pro- 
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oeedings  were  consecutive  from  the  calling  of  the  case  to 
the  entry  of  judgment.  The  date  when  the  cases  were  called 
being  stated,  it  will  be  presumed  that  judgment  followed  in 
the  regular  order  of  procedure  on  that  date.  The  failure 
of  the  justice  to  give  the  year,  after  stating  the  day  of  the 
month,  is  of  no  importance.  Earlier  in  the  docket  it  ap- 
pears that  the  year  was  1898,  and  successive  adjournments 
were  had,  during  several  months,  to  the  date  mentioned. 
This  objection  is  sufficiently  covered  by  Stromberg  v.  Esterly, 
62  Wis.  632,  where  it  is  held  that  the  failure  of  the  justice, 
in  entering  an  adjournment,  to  state  the  year,  would  not  de- 
prive him  of  jurisdiction,  for  the  current  year  would  be 
understood  as  having  been  intended. 

These  observations  are  sufficient  to  show  that  the  judg- 
ments rendered  by  the  justice  were  valid  and  binding,  and 
that  the  county  court  was  in  error  in  entering  judgments  of 
reversal. 

By  the  Court — The  judgment  of  the  county  court  in  each 
of  these  cases  is  reversed,  and  they  are  each  remanded,  with 
directions  to  enter  judgments  therein  affirming  the  judgment 
of  the  justice. 

As  to  what  entry  or  reoord  is  necessary  to  complete  a  judgment  or 
order  there  is  an  extensive  note  to  In  re  Weber  (4  N.  Dak.  119),  in  28  L. 
K.  A.  621.— Rep. 
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Lawton,  Kespondent,  vs.  Waite  and  others,  imp.,  Appellants. 

April  25— May  16, 1899. 

Contracts:  Subcontractors:  Sureties:  Privity:  Pleading:  Construction: 
Negligence:  Co-employees:  Personal  injuries:  Notice:  Statutes  of 
limitation:  Amendment  and  repeal  of  statutes:  Constitutional  law: 
Variance  between  title  and  subject  matter. 

h  A  contractor  agreed  with  the  United  States  to  carry  the  mails  on  a 
given  route,  and,  among  other  provisions,  that  he  would  be  answer- 
able to  the  United  States,  or  any  person  aggrieved,  for  performance 
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of  all  the  duties  and  obligations  assumed  in  and  by  his  contract. 
A  subcontractor  and  his  bondsmen  only  agreed  to  carry  the  mails, 
and  that  for  any  failure  therein  they  should  become  liable  to  the 
original  contractor  for  certain  liquidated  damages,  but  they  did  not 
assume  any  liability  to  any  one  except  the  other  party  to  the  sub- 
contract, nor  any  duty  save  to  him  and  to  the  UnitedJEltates.  In 
an  action  against  both  contractors  and  their  bondsmen,  the  sub- 
contractor and  his  bondsmen  only  being  served,  the  complaint 
alleged  that  plaintiff,  in  the  discharge  of  his  duties  as  railway  pos- 
tal clerk  and  pursuant  to  a  provision  of  the  original  contract,  occu- 
pied a  seat  in  the  subcontractor's  wagon  in  going  from  the  rail- 
way station  to  the  postoffice  over  such  route,  and  on  that  day,  to 
the  knowledge  of  the  subcontractor,  there  was  used  a  vicious,  kick- 
ing, runaway,  unsuitable,  and  dangerous  horse,  a  wagon  and  har- 
ness out  of  repair,  and  in  charge  of  a  driver  incompetent,  unsafe, 
and  unsuitable;  that  during  the  trip,  by  reason  of  such  defects,  the 
horse  attached  to  the  wagon  became  unmanageable  and  ran  away, 
and  thereby  plaintiff  was  injured,  while  exercising  due  care  and 
diligence  and  without  negligence  on  his  part  Hela\  on  demurrer 
of  the  bondsmen,  that  demurrants'  duty  and  liability  to  plaintiff 
must  be  found,  if  at  all,  in  the  subcontract  which  they  signed,  and 
that  the  complaint  failed  to  set  forth  any  right  of  action  upon  the 
contract  made  by  them. 

2.  The  demand  in  such  case  could  not  be  maintained  against  the  prin- 
cipal and  his  sureties  jointly  unless  the  principal  had  breached 
some  requirement  of  the  contract,  performance  of  which  the  sure- 
ties had  guaranteed. 

8.  The  fact  that  certain  terms  of  the  original  contract  were  printed  on 
the  hack  of  the  subcontract  does  not  show  that  they  were  all  as- 
sumed by  the  subcontractor  but  only  to  the  extent  specified  over 
his  signature,  and  only  so  far  as  they  regulate  his  undertaking  to- 
cany  the  mails,  and  hence  there  was  no  privity  of  contract  between 
the  demurrants  and  plaintiff. 

4>  By  reason  of  the  fact  that  the  plaintiff  was  a  lawful  passenger  on* 
the  subcontractor's  wagon,  driven  by  his  servant  while  in  the  scope 
of  his  employment,  there  existed  on  the  subcontractor's  part  the 
duty  of  ordinary  care,  and  liability  for  any  injury  of  which  his  or 
his  servant's  negligence  might  be  the  proximate  cause. 

&  The  complaint  in  such  action  being  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties,  the  setting  forth  the 
two  contracts  will  be  construed  as  alleging  the  ultimate  fact  that 
plaintiff  was  lawfully  and  rightfully  a  passenger  in  the  wagon,  and 
thus  construed,  with  the  other  allegations,  contains  all  the  elements- 
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essential  to  set  forth  a  cause  of  action  in  tort  for  damages  from  the 
negligence  of  the  subcontractor,  independently  of  the  consideration 
whether  he  had  contracted  with  defendant  for  any  particular  line 
of  conduct. 

6.  The  rule  as  to  exemption  of  an  employer  from  liability  for  the  neg- 

ligence of  co-employees  applies  only  to  protect  the  employer,  and 
when  it  is  said  that  an  employee  assumes  the  risk  from  the  negli- 
gence of  his  co-employee,  it  means  only  that  be  assumes  it  as  against 
his  employer,  not  as  against  his  co-employee. 

7.  If  one  by  his  negligence  injures  another,  it  is  no  defense,  in  a  suit 

against  him,  to  assert  that  they  were  both  employed  under  one 
master. 

&  Ch.  804,  Laws  of  1897  (providing  that  no  action  to  recover  for  inju- 
ries to  the  person  shall  be  maintained  unless  notice  be  served  upon 
the  defendant  within  one  year  after  the  happening  of  the  event 
causing  the  injury),  being  in  effect  a  statute  limiting  the  time  of 
bringing  actions,  it  was  within  the  power  of  the  legislature  to 
change  or  repeal  its  provisions,  with  respect  to  existing  causes 
of  action,  before  the  right  of  action  thereon  was  wholly  barred  and 
destroyed. 

&  Thus,  where  a  cause  of  action  accrued  before  the  passage  of  said 
ch.  804,  and  was  not  barred  thereunder  at  the  time  of  the  enact- 
ment of  ch.  880,  Laws  of  1897  (providing  that  the  provisions  of 
ch.  804  with  respect  to  notice  should  not  apply  to  causes  of  action 
which  accrued  prior  to  the  enactment  of  said  oh.  304),  failure  to 
give  said  notice  would  not  defeat  a  recovery. 

10.  The  fact  that  a  public  and  general  act  of  the  legislature  contains 
matter  foreign  to  its  title  does  not  render  such  matter  invalid,  there 
being  no  direct  provision  to  that  effect  in  the  constitution. 

Appeals  from  orders  of  the  circuit  court  for  "Waukesha 
county:  James  J.  Dick,  Circuit  Judge.  Affirmed  on  one  ap- 
peal; reversed  on  the  other. 

Appeals  from  orders  overruling  demurrers  to  a  complaint, 
which  alleges  that  the  defendants  E.  A.  Chilton,  as  princi- 
pal, and  J.  E.  Chilton  and  K.  S.  Carr,  as  sureties,  entered 
into  a  contract  with  the  United  States,  whereby  it  is  agreed 
that  they  will  carry  the  mails  from  the  stations  to  the  post 
office  in  the  city  of  Milwaukee  from  July  1, 1895,  to  June  30, 
1899,  in  a  safe  and  secure  manner,  free  from  wet  or  other 
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injury,  in  wagons  of  a  style  and  design  to  be  prescribed  by 
the  Postmaster  General,  and,  by  the  fourth  clause,  will  be 
accountable  and  answerable  in  damages  to  the  United  States 
or  any  person  aggrieved  for  faithful  performance  by  the  said 
contractor  of  all  duties  and  obligations  herein  assumed,  or 
which  are  now  or  may  hereafter  be  imposed  by  law  in  this 
behalf;  and,  further,  to  be  so  answerable  and  accountable 
in  damages  for  the  careful  and  faithful  conduct  of  the  person 
or  persons  who  may  be  employed  by  said  contractor,  and  to 
whom  the  said  contractor  shall  commit  the  care  and  transpor- 
tation of  the  mails,  and  the  faithful  performance  of  the  duties 
which  are  or  may  by  law  be  imposed  upon  such  person  or  per- 
sons in  the  care  and  transportation  of  said  mails.  The  same 
paragraph  also  prohibits  the  employment  of  subordinates 
under  sixteen  years  of  age,  of  bad  morals,  or  who  have  not 
taken  the  oath  required  by  law.  The  fifth  paragraph  re- 
quires contractor  to  discharge  any  driver  or  other  employee 
when  required  by  the  Postmaster  General,  and  also  prohib- 
its the  carriage  of  parcels  except  as  contained  in  the  mail ; 
and  the  ninth:  "To  convey,  whenever  requested  so  to  do, 
one  railway  post-office  clerk,  a  substitute,  or  a  messenger,  on 
the  driver's  seat  of  each  wagon."  A  series  of  general  stipu- 
lations and  agreements  follow,  providing  for  changes  in  serv- 
ice, and  that  for  any  failure  in  certain  djetails  of  carrying  of 
the  mails,  "  or  for  any  other  delinquency  or  omission  of  duty 
under  this  contract,"  the  contractor  shall  forfeit,  and  there 
may  be  withheld  from  his  pay,  such  sum  as  the  Postmaster 
General  may  impose  as  fines  or  deductions;  and  further  pro- 
viding for  annulment  in  case  of  repeated  breaches  or  viola- 
tions of  the  postal  laws,  and  that  such  annulment  shall  not 
impair  the  right  of  the  United  States  to  claim  damages  under 
the  contract,  but  such  damages  may,  for  the  purpose  of  setoff 
or  counterclaim,  be  assessed  and  liquidated  by  the  auditor 
of  the  treasury  for  the  post-office  department,  and  that  the 
contract  is  to  be  subject  to  all  the  conditions  imposed  by  law 
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and  the  several  acts  of  Congress  relating  to  post  offices  and 
post  roads, — for  which  the  government  was  to  pay  Chilton 
$6,666  per  year. 

On  February  23, 1895,  the  defendant  Robert  A.  Waite,  as 
subcontractor,  and  defendants  Alexander  MeWhorter  and 
J.  A.  Waite,  of  Waukesha,  as  sureties,  entered  into  a  writ- 
ten agreement  with  E.  A.  Chilton,  wherein  said  Waite,  to- 
gether with  his  sureties,  undertook  and  bound  themselves 
"  to  transport  the  United  States  mail  on  said  route  from 
July  1, 1895,  to  June  30, 1899,  at  such  times  and  upon  such 
schedules  as  the  Postmaster  General  may  direct,  and  in  full 
compliance  with  the  postaHaws  and  regulations,  and  sub- 
ject to,  and  in  compliance  with,  all  of  the  requirements  of 
said  party  of  the  first  part  under  said  contract  with  the 
United  States,  for  $4,800  per  annum."  It  was  agreed  that 
liability  for  all  fines  and  deductions  imposed  by  the  Post- 
master General  should  be  assumed  by  the  subcontractor, 
and  that,  in  case  of  any  failure  or  refusal  by  the  party  of 
the  second  part  to  perform  the  mail  service  therein  provided 
for,  then  the  sum  stipulated  should  become  immediately  due 
and  payable  to  the  party  of  the  first  part  as  liquidated  dam- 
ages. Upon  the  back  of  this  subcontract  were  printed  nu- 
merous provisions,  described  as  the  principal  requirements 
of  the  contract  between  the  United  States  and  the  principal 
contractor,  to  which  contract  such  subcontract  was  subject. 
Those  specifications  reiterated  many  of  the  requirements  as 
to  the  manner  of  carrying  the  mail;  kind  of  wagons  to  be 
used;  taking  of  oath  by  every  employee;  carriage  of  one 
railway  postal  clerk,  a  substitute,  or  messenger,  on  the 
driver's  seat;  that  employees  shall  be  over  sixteen  years  of 
age,  of  good  moral  character,  and  able  to  read  and  writey 
and  must  take  oath  and  wear  regulation  cap;  and  that  the 
principal  contractor  agrees  "  to  be  accountable  in  damages 
to  the  United  States,  or  any  person  aggrieved,  for  any  fail- 
ure to  faithfully  perform  the  obligations  assumed  by  the 
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contractor,  or  imposed  by  law  on  him  or  the  persons  em- 
ployed by  him,  in  the  care,  transportation,  or  custody  of  the 
mails" 

The  complaint  then  goes  on  to  allege  that  the  plaintiff  was 
a  railway  postal  clerk,  required  by  his  duty  to  ride  from  the 
Chicago  &  Northwestern  Kailway  station,  in  Milwaukee,  to 
the  post  office  with  the  mails,  in  defendants'  wagon,  and  was 
so  riding  on  April  1, 1897;  that  on  said  day  the  defendants 
failed  to  use  in  said  service  a  first-class  horse,  but  knowingly 
used,  attached  to  said  wagon,  a  vicious,  kicking,  runaway 
horse,  unsuitable  and  dangerous;  that  they  failed  to  have  or 
keep  wagon,  horse,  and  harness  in  good  order  and  appear- 
ance, so  as  to  perform  the  service  safely  or  without  injury 
to  the  plaintiff,  but,  on  the  contrary,  that  the  wagon  was  out 
of  repair,  furnished  with  no  brake,  the  horse  was  vicious, 
kicking,  and  a  runaway,  and  unsuitable,  the  harness  was  not 
in  good  order,  but  old,  weak,  and  out  of  repair,  too  large  for 
the  horse,  and  the  holdback  straps  were  not  of  sufficient 
strength  to  be  used  on  said  wagon  to  keep  it  from  running 
on  the  horse,  and  were  broken,  and  that  the  defendants  failed 
to  furnish  a  proper,  safe,  or  competent  driver  for  the  service 
aforesaid,  but,  on  the  contrary,  furnished  a  driver  who  was 
a  cripple,  and  wholly  incompetent,  unsafe,  and  unsuitable  for 
the  service, —  all  to  the  knowledge  of  the  defendants;  that 
on  the  way  to  the  post  office,  coming  to  a  descent  in  the 
street,  the  wagon,  by  reason  of  the  aforesaid  defects  in,  and 
unsuitableness  of,  said  harness  and  wagon,  and  incompetency 
and  unsuitableness  of  the  driver,  commenced  to  run  against 
the  horse,  which  commenced  to  kick,  whereupon  the  driver, 
by  reason  of  his  incompetency  and  unsuitableness,  was  un- 
able to  hold  the  horse,  and  carelessly  and  negligently  dropped 
the  reins,  so  that  the  horse  was  free  to  and  did  run  away,, 
and  collided  with  an  express  wagon,  tipping  over  the  mail 
wagon,  and  injuring  the  plaintiff,  who  was  in  the  exercise 
of  due  and  proper  care  and  diligence,  and  guilty  of  no  neg^ 
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ligenoe  contributing  to  the  injury.  The  complaint  concludes 
with  the  allegation  that  said  injuries  were  caused  solely  by 
reason  of  the  defendants'  failure  to  perform  and  discharge 
the  duties  and  obligations  which  they  had  assumed  under 
and  by  virtue  of  said  contracts.  The  original  contractor  and 
sureties  were  not  served.  Robert  A.  Waite,  the  subcontractor, 
by  himself,  and  his  two  sureties  together,  served  separate 
general  demurrers,  which  were  overruled,  from  which  orders 
separate  appeals  were  taken. 

D.  S.  Tullar  and  H.  0.  Waite,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Bird,  Rogers  <fc 
Bird,  and  oral  argument  by  Geo.  W.  Bird. 

Dodge,  J.  1.  The  complaint  is  very  long,  and  somewhat 
ambiguous,  as  to  whether  it  is  founded  on  contract  or  tort. 
While  many  acts  which  plight  constitute  negligence  are 
alleged,  they  are  not  characterized  expressly  as  either  wrong- 
ful or  negligent,  and  they  are  all  asserted  to  constitute 
breaches  of  one  or  the  other  of  the  two  contracts,  which  are 
not  set  out  in  extenso.  Again,  the  sureties  are  joined  as  de- 
fendants, and  judgment  demanded  against  them  jointly  with 
their  principal.  Such  demand  can,  of  course,  be  supported 
only  on  the  ground  that  their  principal  has  breached  some 
requirement  of  the  contract,  performance  of  which  the  sure- 
ties have  guaranteed.  They  have  no  other  connection  either 
with  the  plaintiff  or  with  the  acts  and  events  out  of  which 
his  claim  arises.  Their  liability  must  arise,  if  at  all,  from 
the  strict  words  of  the  written  contract  which  they  have 
signed.  Considering,  then,  first,  whether  a  cause  of  action 
■ex  contractu  is  set  forth  against  these  demurring  defendants, 
it  must  be  observed  that  many  of  the  contractual  undertak- 
ings alleged  in  the  complaint  have  no  application  to  them, 
but  only  to  the  other  defendants,  who  executed  the  original 
contract  with  the  United  States.  The  demurrants'  duty  and 
liability  must  be  found  in  the  subcontract,  which  it  will  be 
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noted  is  much  narrower  than  the  original.  Its  undertaking 
is  at  a  considerably  less  price,  and  to  perform  only  a  part  of 
the  duties  assumed  by  the  original  contractor.  lie  agreed 
to  carry  the  mails;  to  account  for  and  pay  over  any  moneys 
of  the  United  States  coming  into  his  possession ;  to  carry 
.post-office  blanks,  mail  bags,  and  all  other  postal  supplies; 
to  convey  on  driver's  seat  of  each  wagon  a  postal  employee; 
that  his  contract  might  be  extended  additional  six  months, 
in  discretion  of  Postmaster  General;  and  that  he  would  be 
answerable  to  the  United  States  or  any  person  aggrieved 
for  performance  of  aU  the  duties  and  obligations  therein  as- 
sumed. The  subcontractor  only  agreed  to  carry  the  mails, 
and  that  for  failure  therein  he  should  be  liable  to  the  orig- 
inal contractor  for  certain  liquidated  damages. 

Nowhere  in  this  subcontract  is  there  assumption  of  any 
liability  to  any  one  except  the  other  party,  nor  any  duty 
save  to  him  and  to  the  United  States.  If  the  original  con- 
tractor assumed  liability  for  damages  to  others  than  the 
United  States,  he  has  not  by  the  subcontract  required  the 
subcontractor  to  do  so.  He  has  adopted  another  method  of 
securing  indemnity  to  himself  for  any  liability  that  may  fall 
on  him  by  reason  of  failure  of  the  subcontractor.  The  plaint- 
iff urges  that,  because  certain  of  the  terms  of  the  original 
contract  are  notified  to  the  subcontractor  by  printing  them 
on  the  back  of  his  contract,  the  latter  is  deemed  to  have  as- 
sumed them.  This  position  is  not  tenable.  They  are  not 
printed  as  a  part  of  the  subcontract,  but  merely  as  informa- 
tion of  the  terms  of  the  original,  and  they  are  assumed  by 
the  subcontractor  only  to  the  extent  specified  over  his  sig- 
nature, and  that  is  only  so  far  as  they  regulate  his  under- 
taking to  carry  the  mails.  Indeed,  the  very  notification 
with  reference  to  Chilton's  liability  to  persons  aggrieved 
limits  it  to  damages  for  failure  in  the  care,  transportation, 
or  custody  of  the  mails.  We  think  it  plain,  therefore,  that 
no  privity  of  contract  between  the  demurrants  and  the  plaint- 
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iff  is  shown.  They  contracted  alone  with  E.  A.  Chilton,  and 
not  with  the  plaintiff,  nor  even  with  the  United  States,  and 
only  contracted  for  transportation  of  the  mails,  in  which 
contract  the  government  primarily,  and  individuals  only  in- 
directly, have  any  interest. 

The  situation  is  closely  analogous  to  that  presented  in 
Britom  v.  Green  Bay  &  Ft.  H.  W.  W.  Co.  81  Wis.  48,  where 
the  defendant  failed  in  its  duty  by  contract  with  the  city  to 
furnish  water  for  extinguishment  of  fires,  whereby  great  loss 
fell  on  plaintiff.  In  that  case  it  was  held  that  no  privity 
of  contract  existed,  notwithstanding  the  fact  that  plaintiff 
might  be  greatly  benefited  by  its  performance  or  injured  by 
breach,  but  that  to  recover  he  must  point  to  a  duty  resting  on 
defendant  by  law,  breach  of  which  would  constitute  a  tort. 

Most  of  the  authorities  cited  by  respondent  to  support  re- 
covery, under  similar  circumstances,  repudiate  the  contract 
liability,  or  rest  on  a  duty  imposed  by  law  as  a  result  of  the 
situation.  Sawyer  v.  Corse,  17  Grat.  230 ;  Hale  v.  O.  T.  R. 
Co.  1  L.  R.  A.  187,  60  Vt.  605;  Collett  v.  L.  <&  W.  W.  R.  Co. 
16  Q.  B.  984;  Mellor  v.  M.  P.  R.  Co.  105  Mo.  455;  Hutchin* 
v.  Brackett,  22  N.  H.  252;  Seylolt  v.  N.  Y.9  L.  K  &  W.  R. 
Co.  95  N.  Y.  562. 

We  conclude,  therefore,  that  the  complaint  fails  to  set 
forth  any  right  of  action  in  the  plaintiff  upon  the  contract 
made  by  the  demurring  defendants.  As  no  other  connection 
of  the  sureties,  Aleoeander  McWhorter  and  J.  A.  Waite,  ex- 
isted, their  demurrer  should  have  been  sustained. 

2.  As  to  the  subcontractor,  Robert  A.  Waite,  however,  a 
different  question  arises.  By  reason  of  the  fact  that  the 
plaintiff  was  a  lawful  passenger  upon  the  vehicle  owned  by 
such  defendant,  and  driven  by  his  servant  within  the  scope 
of  the  latter's  employment,  there  existed  a  duty,  not  needing* 
to  be  based  upon  any  contract,  but  which  the  law  imposes 
upon  every  person  when  another  is  lawfully  in  a  position  to 
be  affected  by  his  acts  or  conduct.    lie  owed  to  the  plaint- 
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iff  the  duty  of  ordinary  care,  and  was  liable  for  any  injury 
of  which  his  negligence  might  be  the  proximate  cause.  The 
case  of  ColUU  v.  L.  &  N.  W.  B.  Co.  16  Q.  B.  984,  is  extremely 
analogous  to  this.  There  the  injury  was  to  a  postal  employee 
whom  the  defendant,  as  a  carrier  of  mails,  was  obliged  to 
carry,  and  liability  to  him  for  an  injury  resulting  from  neg- 
ligence was  contested  on  the  ground  that  there  was  no  priv- 
ity of  contract  with  him.  The  court  held  the  contrary,  and 
repudiated  the  idea  that  only  the  Postmaster  General,  with 
whom  the  contract  was  made,  could  bring  the  suit  as  for 
breach  of  it,  saying :  "  Lord  Campbell,  C.  J.  The  allegation 
that  it  was  the  duty  of  the  company  to  use  due  and  proper 
care  and  skill  in  conveying  is  admitted  [by  demurrer].  That 
duty  does  not  arise  in  respect  to  any  contract  between  the 
company  and  the  persons  conveyed  by  them,  but  is  one  which 
the  law  imposes."  "  Patteson,  J.  The  plaintiff's  right  to 
sue  arises,  not  from  any  particular  contract  with  the  defend- 
ants, but  from  their  general  duty  to  carry  the  mails  and 
officers.  Such  injury  is  properly  the  subject  of  an  action  on 
the  case  by  the  plaintiff." 

In  Sawyer  v.  Corse,  supra,  plaintiff  sued  a  mail  contractor 
for  loss  of  a  letter  through  negligence  of  the  defendant's  em- 
ployee carrying  mail  bags,  the  contract  being  set  out  some- 
what as  in  the  present  case.  The  court  held  that  it  was  an 
action  on  the  case;  that  it  could  only  be  sustained  by  proof: 
first,  of  defendant's  own  negligence  in  carrying  the  letter; 
second,  his  negligence  in  employing  a  known  incompetent 
person;  or,  third,  negligence  of  his  agent  in  the  scope  of  his 
employment. 

In  SeyboU  v.  JF.  Y.,  L.  E.  <&  W.  R.  Co.  95  N.  Y.  562,  a 
railway  postal  employee,  traveling  on  defendant's  road  in 
care  of  the  mails  in  pursuance  of  the  usual  statute,  was  held 
entitled  to  recover  in  tort  for  an  injury  from  negligence. 
The  court  held  that  the  action  did  not  depend  on  the  con- 
tract relation^  further  than  that  established  the  lawfulness 
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of  his  presence  on  the  train;  whereupon  the  common-law 
duties  of  the  defendant  to  him  as  to  any  other  passenger 
arose. 

In  Brewer  v.  IT.  Y.,  L.  K  &  W.  R.  Co.  124  K  T.  59, 
plaintiff's  intestate  was  being  carried  by  the  defendant  as 
an  express  messenger  under  a  contract  with  the  express 
company  whereby  the  express  company  assumed  all  respon- 
sibility for  risks  of  transportation.  The  defendant  was  held 
liable,  the  court  saying:  "The  negligence  of  the  defendant 
was  the  violation  of  its  duty.  It  was  the  want  of  the  care 
to  which  the  plaintiff's  intestate  was  entitled  for  his  pro- 
tection. This  duty  and  such  right  did  not  depend  or  rest 
upon  the  contract,  but  upon  the  relation  as  carrier  of  the 
plaintiff,  and  the  care  that  the  defendant,  as  such,  was  re- 
quired to  exercise.  It  is  violated  duty  that  furnishes  ground 
for  an  action  of  negligence." 

To  the  same  view  may  be  cited  IT.  dk  T.  C.  R.  Co.  v. 
Hampton,  64  Tex.  427;  MeUor  v.  M.  P.  R.  Co.  105  Mo.  455; 
Robinson  v.  Rohr,  73  Wis.  436;  Britton  v.  Green  Bay  dk  Ft. 
H.  W.  W.  Co.  81  Wis.  48. 

The  rule  of  liability  for  negligence  resulting  in  injury  to 
another  lawfully  in  a  situation  to  be  dependent  on  the  de- 
fendant's conduct  is,  however,  too  elementary  to  need  ex- 
tended citation  of  authority. 

Upon  a  careful  examination  of  the  complaint,  in  the  light 
of  the  command  of  sec.  2G68,  R.  S.  1878,  that  the  allegations 
of  a  pleading  shall  be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties,  we  may  read  all  of  the  ex- 
tended narrative  with  reference  to  these  two  contracts  as  but 
alleging  the  ultimate  fact  that  plaintiff  was  lawfully  and 
rightfully  a  passenger  on  defendant's  wagon,  although  some- 
thing more  than  thirty  printed  pages  are  used  to  accomplish 
such  allegation.  Nelson  v.  Harrington,  72  Wis.  591, 597.  The 
complaint,  then,  alleges  a  series  of  acts  of  the  defendant 
and  his  employee  which  undoubtedly  constitute  negligence, 
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although  no  such  conclusion  is  stated:  the  knowingly  sup- 
plying a  vicious,  kicking,  and  runaway  horse,  unsuitable  for 
the  service,  defective  harness  and  wagon,  and  incompetent 
driver,  are  alleged ;  also  that  the  vice  of  the  horse,  the  de- 
fects of  the  vehicle  and  harness,  and  the  incompetence  and 
negligence  of  the  driver,  caused  the  plaintiff's  injury,  with- 
out fault  or  negligence  on  his  part.  Thus  construed,  the 
complaint  contains  all  the  essential  elements  to  set  forth  a 
cause  of  action  in  tort  for  damages  to  the  plaintiff  from  the 
negligence  of  the  defendant  Robert  A.  Waite,  independently 
of  the  consideration  whether  he  had  contracted  with  the 
plaintiff  for  any  particular  line  of  conduct. 

3.  It  is  contended  on  behalf  of  the  appellants  that  no  lia- 
bility can  exist,  for  the  reason  that  the  plaintiff,  the  defend- 
ant Robert  A.  Waite,  subcontractor,  and  his  employee,  the 
driver  of  the  wagon,  were  ail  co-employees  of  the  United 
States,  and  therefore  liability  cannot  exist.  This  position 
involves  a  strange  confusion  of  ideas  as  to  the  doctrine  of 
nonliability  for  negligence  of  co-employees.  That  doctrine 
applies  only  to  protect  the  employer,  and  exempt  him,  under 
certain  circumstances,  from  liability  for  injuries  resulting  to 
one  employee  from  the  negligence  of  another.  When  it  is 
said  that  an  employee  assumes  the  risk  from  the  negligence 
of  his  co-employee,  it  means  only  that  he  assumes  it  quo  ad 
his  employer,  but  not  as  against  his  co-employee.  If  one 
by  his  negligence  injures  another,  it  is  no  defense,  in  a  suit 
against  him,  to  assert  that  they  are  both  employed  under 
one  master,  but  such  is  the  substance  of  the  contention  here. 
The  suit  is  not  against  the  United  States,  but  by  the  plaint- 
iff, an  employee  thereof,  against  the  defendant,  who,  accord- 
ing to  this  contention,  is  another  employee.  Nor  can  any 
such  relation  be  urged  to  exempt  defendant  Waite  from  lia- 
bility to  plaintiff  for  negligence  of  the  former's  servant,  for 
the  plaintiff  was  not  an  employee  of  the  defendant. 

4.  It  is  further  objected  to  the  maintenance  of  this  action 
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that  ch.  304,  Laws  of  1897,  prohibits  it,  for  the  reason  that 
no  notice  was  served  upon  the  defendants,  as  therein  re- 
quired. That  statute  was  an  amendment  to  sec.  4222,  E.  S. 
1878,  prescribing  the  limitation  of  time  for  bringing  various 
actions,  and  added  thereto  the  provision  that  no  action  to 
recover  damages  for  an  injury  to  the  person  shall  be  main- 
tained unless,  within  one  year  after  the  happening  of  the 
event  causing  such  damages,  notice  in  writing,  etc.,  shall  be 
served  upon  the  person  or  corporation  by  whom  it  is  claimed 
such  damage  is  caused.  That  act  was  approved  April  23d, 
and  took  effect,  by  publication,  April  28,  1897.  It  was  fol- 
lowed by  ch.  380,  enacted  August  20,  1897,  at  the  special 
session  of  the  same  legislature,  being  entitled  "  An  act  to 
provide  for  the  immediate  taking  effect  of  certain  sections 
of  the  Statutes  of  1898  as  reported  by  the  revisers  and  the 
joint  committee  on  revision,  and  to  amend  chapter  288,  Laws 
of  1897,  relating  to  the  establishment  of  garbage  reducing 
works,"  etc.  The  latter  act  comprehended  a  large  number 
of  the  new  provisions  included  in  the  revision  enacted  at 
the  same  session,  amongst  others  sec.  4222,  as  amended  by 
ch.  304,  Laws  of  1897,  to  which,  however,  the  following  pro- 
viso was  added:  "Provided,  that  the  provision  herein  re- 
quiring notice  of  one  year  shall  not  apply  to  any  event 
causing  damage  which  happened  before  the  28th  day  of 
April,  1897,  nor  shall  that  part  of  section  5  of  chapter  304 
of  the  Laws  of  1897  relating  to  such  notice  apply  to  any 
such,  event."  The  appellants  contend  that  this  later  legis- 
lation was  ineffective,  and  that  the  requirements  of  ch.  304, 
Laws  of  1897,  are  still  in  force,  and  have  not  been  complied 
with. 

This  legislation  has  very  recently  received  consideration 
in  Edyea  v.  Tomahawk  P.  &  P.  Go.  102  Wis.  301.  It  was 
there  substantially  held  that  ch.  304,  Laws  of  1897,  was  one 
limiting  the  time  of  bringing  actions.  It  is  therefore  sub- 
ject to  the  power  of  the  legislature  to  change  or  repeal  stat- 
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utes  of  limitation  with  respect  to  existing  causes  of  action 
before  the  right  of  action  is  wholly  barred  and  destroyed. 
Oberreioh  v.  Fond  du  Lao  Co.  63  Wis.  216,  221;  Bdyea  v. 
Tomahawk  P.  dk  P.  Co.,  supra. 

Obviously,  the  present  cause  of  action,  which  is  alleged 
to  have  accrued  April  1, 1897,  was  not  barred  at  the  time 
of  the  passage  of  the  latter  act  in  August  of  that  year. 

Appellants,  however,  contend  that  such  an  enactment, 
being  entirely  foreign  to  the  title  of  ch.  380,  is  not  valid. 
We  are  at  a  loss  to  understand  upon  what  appellants  predi- 
cate such  conclusion.  Acts  of  legislature  are  not  to  be  held 
void  unless  clearly  in  violation  of  some  direct  prohibition  of 
the  constitution.  Northwestern  Nat  Bank  v.  Superior,  ante, 
p.  43.  No  such  prohibition  is  pointed  out,  and  we  know  of 
none,  unless,  indeed,  appellants'  counsel  have  in  mind  sec.  18 
of  article  IV  of  the  constitution,  which,  however,  is  confined 
by  its  terms  to  private  and  local  bills.  The  very  existence 
of  that  express  requirement,  with  reference  to  such  bills, 
implies  the  absence  of  any  similar  restriction  upon  public 
and  general  acts. 

Our  conclusion  is  therefore  that  no  cause  of  action  is 
stated  against  the  demurring  sureties,  but  that  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action  in  tort, 
for  negligence,  against  their  principal. 

By  the  Cowrt. —  On  the  appeal  of  Bobert  A.  Waite,  the 
order  overruling  his  demurrer  is  affirmed.  On  the  appeal 
of  Alexander  MoWhorter  and  J.  A.  Waite,  the  order  over- 
ruling their  demurrer  is  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  their  demurrer. 
Vol.  103—17 
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Cutlee,  Respondent,  ts.  Cutler  and  others,  Appellants. 

April  26 — May  16, 1899. 

1 1 7       ii  %£  Witts:  Probate:  Testamentary  capacity:  Undue  influence:  Evidence:  Im- 
'  material  error:  Advisory  verdict. 

t  A  testator  at  his  death  was  eighty-seven  years  of  age,  had  resided  in 
the  county  where  he  died  for  sixty  years,  was  a  peculiar  man,  with 
marked  characteristics,  some  eccentricities,  illiterate,  ignorant*  and 
suspicious,  but  possessed  of  a  vigorous  mind.  He  had  accumulated 
upwards  of  $00,000,  was  a  widower  without  children,  and  had  little 
to  do  with  any  of  his  kindred  except  one  of  his  nephews,  and  his 
half-brother,  executor  of  and  sole  beneficiary  in  his  will,  who  re- 
sided in  another  state.  The  will  offered  for  probate  had  been  exe- 
cuted ten  years  before  his  death  and  without  the  knowledge  of  the 
sole  legatee.  The  substance  of  the  will  had  been  talked  over  by 
testator  with  one  of  the  subscribing  witnesses,  who  thereupon,  at 
the  request  of  testator,  procured  the  same  to  be  drawn  and  took 
and  read  it  over  to  testator,  and  the  next  day  the  testator  signed 
it  in  the  presence  of  three  witnesses  (with  all  of  whom  he  had  been 
more  or  less  intimate),  who  all  signed  in  testator's  presence  and  at 
his  request,  and  testator  then  put  it  in  his  safe.  On  the  trial  said 
attesting  witnesses  were  sworn,  and  each  testified  that,  at  the  time 
of  the  execution  of  the  will,  the  testator  was  of  sound  mind  and 
memory.  Held,  that  the  evidence  supported  findings  that  the  will 
was  executed  in  the  manner  and  form  required  by  the  statutes,  and 
that  the  testator  was  then  of  sound  mind  and  memory  and  knew 
its  contents. 

2.  The  fact  that  a  testator  makes  a  different  disposition  of  his  property 
than  that  provided  by  statute  does  not,  of  itself,  show  fraud  or 
undue  influence.  The  burden  of  such  proof  is  on  the  contestant  in 
the  absence  of  such  circumstances  as  raise  a  presumption  of  fraud 
or  undue  influence. 

&  In  this  case,  it  not  appearing  that  the  execution  of  the  will  was  pro- 
cured by  or  on  behalf  of  the  beneficiary,  the  will  should  be  admitted 
to  probate,  notwithstanding  the  testator  might  have  been  induced 
to  make  the  will  through  the  influence  of  one  of  the  subscribing 
witnesses. 

4.  On  a  contest  over  the  probate  of  a  will,  the  verdict  of  a  jury  is 
merely  in  aid  of  the  court,  and  misconduct  of  officers  and  witnesses, 
which  took  place  in  the  presence  of  the  trial  court,  is  not  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Rycm  &  Merton, 
attorneys,  and  T.  W.  Parkinson  and  Weir  db  Weir,  of  counsel, 
and  oral  argument  by  T.  K  Ryan  and  Mr.  Parkinson. 

C.  &  Armin,  attorney,  and  W.  L.  Eaton,  of  counsel,  for  the 
respondent. 

Cassodat,  0.  J.  Morris  D.  Cutler  died  January  22, 1897, 
at  his  home,  in  Waukesha,  leaving  an  instrument  in  writing, 
purporting  to  be  his  last  will  and  testament,  executed  Sep- 
tember 20, 1886,  wherein  and  whereby  he  gave,  devised,  and 
bequeathed  to  his  half-brother,  James  B.  Cutler,  all  his  prop- 
erty, real  and  personal,  and  therein  appointed  James  B.  Cut- 
ler as  sole  executor  of  such  will.  At  the  time  of  his  death 
he  was  a  widower,  with  no  children  or  grandchildren,  but 
he  left  as  his  next  of  kin  a  full-brother,  John  O.,  residing  in 
California;  three  nephews,  the  contestants  herein,  residing 
in  Laporte,  Indiana,  and  children  of  a  deceased  full-brother; 
and  also  four  half-brothers,  including  James  B.  Cutler,  and 
two  half-sisters,  residing  in  the  states  of  Iowa,  South  Dakota, 
and  California.  The  three  nephews  filed  in  the  county  court 
objections  to  the  probate  of  such  will,  February  27, 1897,  to 
the  effect  (1)  that  the  instrument  was  not  duly  executed  by 
Morris  D.  Cutler  as  his  last  will  and  testament;  (2)  that  at 
the  time  of  the  execution  of  the  same  he  was  not  of  sound 
mind,  and  had  not  sufficient  mental  capacity  to  make  a  will ; 
(3)  that  the  execution  of  such  instrument  was  procured  by 
undue  influence  exercised  over  and  upon  Morris  D.  Cutler. 
Such  proceedings  were  had  in  the  county  court  that  such 
will  was  admitted  to  probate  April  2,  1897,  and  thereupon 
James  B.  Cutler  was  appointed  executor  of  such  will.  On 
or  about  May  25, 1897,  such  contestants  appealed  therefrom 
to  the  circuit  court.  The  cause  was  tried  before  the  circuit 
oourt  and  a  jury  in  January,  1898. 
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Upon  such  trial  the  court  submitted  five  questions  to  the 
jury,  which,  at  the  close  of  the  trial,  were  answered  to  the 
effect  (1)  that  the  paper  writing  presented  for  probate  as 
the  last  will  and  testament  of  Morris  D.  Cutler,  deceased, 
was  executed  in  conformity  with  the  provisions  of  the  stat- 
utes of  this  state  relating  to  wills;  (2)  that  Morris  D.  Cutler, 
deceased,  did  so  execute  the  alleged  last  will  and  testament 
with  full  knowledge  of  its  terms  and  provisions;  (3)  that 
Morris  D.  Cutler,  deceased,  was  of  sound  mind,  having  tes- 
tamentary capacity,  when  he  executed  the  alleged  last  will 
and  testament;  (4)  that  the  alleged  will  and  testament  was 
his  own  voluntary  will,  act,  and  deed;  (5)  that  the  alleged 
last  will  and  testament  was  not  obtained,  nor  the  execution 
thereof  procured,  by  fraud  or  undue  influence  used  and  ex- 
erted upon  him. 

After  such  special  verdict  had  been  entered  of  record  in 
the  circuit  court,  that  court  found  as  matters  of  fact  (1)  that 
Morris  D.  Cutler,  deceased,  duly  made  and  executed,  as  and 
for  his  last  will  and  testament,  the  proposed  will  offered  in  pro- 
bate, and  did  duly  make,  execute,  and  acknowledge  the  same 
to  be  his  last  will  and  testament,  September  20,  1886,  at 
Waukesha;  (2)  that  he  so  executed  the  same  of  his  own  free 
will  and  accord,  without  any  influence  being  brought  to 
bear  upon  him  whatever,  and  without  any  fraud  being  prac- 
ticed upon  him,  and  that  he  was  not  under  undue  influence 
at  the  time  of  the  making  and  subscribing  of  the  will,  and 
that  in  the  execution  thereof  he  duly  complied  with  all 
requirements  of  the  statutes  of  Wisconsin;  (3)  that  he  so  ex- 
ecuted the  will  with  full  knowledge  of  its  terms  and  provis- 
ions, and  that  at  the  time  of  the  execution  thereof  he  was  of 
sound  mind  and  memory  and  competent  to  make  a  will; 
\4)  that  the  same  was  his  own  voluntary  will,  act,  and  deed ; 

(5)  that  the  contestants  were  the  nephews  of  the  deceased ; 

(6)  that  the  deceased  was  at  the  time  of  making  the  will, 
and  from  thence  on  up  to  the  time  of  his  decease,  a  wid- 
ower, without  children,  and  that  from  the  date  of  making 
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the  will  up  to  January  22, 1897,  when  he  died,  he  was  an 
inhabitant  of  Waukesha,  Wisconsin. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  will  so  offered  for  probate  was  entitled  to  probate  in  the 
county  of  Waukesha  as  the  last  will  and  testament  of  the 
deceased,  and  the  same  thereby  was  admitted  to  probate  as 
the  last  will  and  testament  of  the  deceased;  that  judgment 
should  be  entered  by  the  circuit  court  admitting  to  probate 
the  will  of  Morris  D.  Cutler,  deceased,  and  affirming  the 
judgment  of  the  county  court  admitting  the  same  to  pro- 
bate, and  that  the  record  and  proceedings  therein  should 
be  transmitted  to  the  county  court  of  Waukesha  county  for 
further  proceedings  according  to  law;  and  that  the  propo- 
nent's costs  and  attorney's  fees  in  the  circuit  court  should 
be  paid  out  of  the  estate  of  the  deceased. 

From  the  judgment  entered  in  accordance  with  such  find- 
ings the  contestants  bring  this  appeal. 

At  the  time  of  his  death  the  testator  was  eighty-seven 
years  of  age,  and  had  resided  in  Waukesha  for  sixty  years. 
He  was  manifestly  a  peculiar  man,  with  marked  character- 
istics and  some  eccentricities.  He  accumulated  a  consider- 
able property,  located  in  Iowa,  Minnesota,  and  Wisconsin. 
The  petition  for  the  probate  of  his  will  states  the  amount  of 
his  property  at  about  $60,000,  but  it  is  said  to  have  been 
two  or  three  times  that  amount.  He  was  illiterate  and  ig- 
norant, and  hence  suspicious;  but  his  accumulations  were 
evidently  the  result  of  his  own  frugality,  forecast,  and  judg- 
ment. He  was  temperate  in  his  habits,  simple  in  his  man- 
ners, and  economical  in  his  methods.  He  was  naturally 
reticent,  but  had  a  vigorous  mind,  with  fixed  notions  of  his 
own,  formed  in  early  life,  not  in  perfect  harmony  with  the 
more  expensive  methods  of  many  who  surrounded  him  in 
his  later  years.  To  those  whom  he  liked  he  was  kind,  and 
even  generous.  Several  of  his  kindred  received  bounties  at 
his  hands,  but  some  of  them  would  seem  to  have  been  more 
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or  less  annoying  to  him;  and  in  his  old  age  he  appears  to 
have  had  little  to  do  with  anyof  them,  except  one  of  his 
nephews  and  his  half-brother  James  B.  Cutler,  with  whom 
he  had  more  or  less  correspondence  and  dealing  for  nearly 
thirty  years  before  he  died. 

The  will  purports  to  have  been  executed  more  than  ten 
years  prior  to  his  death,  under  circumstances  to  the  effect 
that  Maloolm  Sellers,  who  resided  at  "Waukesha  and  did 
business  as  a  merchant  for  seventeen  and  one-half  years  prior 
to  December  9, 1869,  and  who  during  all  of  that  time  was 
a  warm  personal  friend  of  the  testator,  with  whom  he  fre- 
quently consulted  on  matters  of  importance,  moved  to  Ft. 
Howard  on  the  day  and  year  last  mentioned ;  that  after- 
wards such  friendship  continued;  that  Sellers  frequently 
visited  "Waukesha,  in  some  years  several  times,  and  some- 
times at  the  request  of  the  testator;  that  Sellers  was  a  jus- 
tice of  the  peace  at  Ft.  Howard,  and  in  1885  the  testator 
first  spoke  to  him  about  disposing  of  his  property  to  his 
half-brother  James  B.  Cutler;  that  Sellers  talked  in  favor  of 
his  other  relatives,  as  James  B.  already  had  enough ;  that 
the  testator  said  James  B.  had  always  stood  by  him,  and 
knew  more  about  his  property,  and  he  wanted  him  to  have 
the  entire  control  of  it;  that  he  spoke  to  Sellers  again  about 
the  matter  a  short  time  before  the  will  was  drawn;  that 
Sellers  told  him  that  he  ivas  incapable  of  drawing  the  will, 
but  that  he  had  a  friend,  Judge  Ellis  of  Green  Bay,  who 
could  draw  it;  that  at  the  request  of  the  testator  he  had 
Judge  Ellis  draw  the  will;  that  he  then  took  it  and  went  to 
"Waukesha,  and  read  it  over  to  the  testator,  and  the  next  day 
the  testator  signed  it  in  the  presence  of  himself  and  the  two 
other  subscribing  witnesses,  each^  of  whom  signed  in  the 
presence  of  the  testator  and  at  his  request;  that. after  it  was 
so  executed  the  testator  put  it  in  his  safe;  that  Sellers  was 
at  the  time  of  executing  the  will  seventy-six  years  of  age; 
that  John  S.  Eckert,  another  subscribing  witness  to  the  will, 
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was  at  that  time  over  seventy  years  of  age,  and  had  resided 
in  Waukesha,  and  was  acquainted  with  the  testator,  for 
more  than  twenty  years  prior  to  the  execution  of  the  will, 
and  took  care  of  him  for  the  last  two  and  one-half  years 
prior  to  his  death;  that  the  other  subscribing  witness,  Will- 
iam S.  Green,  had  been  a  resident  of  Waukesha,  and  he  was 
located  directly  across  the  street  from  the  testator's  home, 
for  twenty-two  years  prior  to  the  execution  of  the  will,  and 
had  taught  school,  and  held  the  offices  of  county  clerk, 
county  superintendent,  clerk  of  the  court,  and  justice  of  the 
peace,  in  the  aggregate,  for  sixteen  years. 

These  three  subscribing  witnesses  were  all  well  acquainted 
with  the  testator,  and  more  or  less  intimate  with  him.  Ap- 
parently, none  of  them  had  any  interest  in  the  transaction, 
nor  any  motive  to  depart  from  the  exact  truth.  Their  testi- 
mony amply  supports  the  findings  that  the  will  was  executed 
in  the  manner  and  form  required  by  the  statutes.  So  there 
is  plenty  of  ^evidence  to  support  the  findings  that  the  testa- 
tor was,  at  the  time  of  executing  the  will,  of  sound  mind 
and  memory.  The  subscribing  witnesses  all  so  testify,  and 
there  is  considerable  other  testimony  to  the  same  effect.  The 
letter  written  by  the  testator  to  James  2?.  Cutler  four  days 
after  the  execution  of  the  will  certainly  does  not  tend  to 
prove  mental  incapacity,  but,  on  the  contrary,  tends  strongly 
to  prove  his  mental  capacity  at  the  time.  The  letter  covers 
one  page  of  the  printed  case.  After  indicating  that  he  felt 
pretty  well,  but  could  not  brag  much,  his  letter  is  devoted 
wholly  to  business  matters.  Of  course,  it  is  the  letter  of  a 
very  illiterate  man,  but  it  contains  nothing  indicating  men- 
tal incapacity.  Certainly  the  mere  fact  that  he  did  not 
therein  inform  James  B.  that  he  had  made  his  will  proves 
nothing.  60  the  evidence  supports  the  findings  that  the  tes- 
tator knew  the  contents  of  the  will  at  the  time  he  executed 
the  same.  It  would  serve  no  useful  purpose  to  discuss  the 
different  phases  of  the  evidence  pertaining  to  these  ques- 
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tions.  He  lived  more  than  ten  years  after  making  the  will, 
and  during  that  time  he  managed  his  own  property,  and 
made  numerpus  conveyances,  without  any  question  as  to  his 
mental  capacity  to  transact  business.  The  evidence  tending 
to  prove  that  he  would  occasionally  have  bad  spells,  and 
would  faint  or  have  fits,  or  make  foolish  remarks,  or  that 
his  memory  was  not  as  active  as  when  younger,  is  insuffi- 
cient to  establish  mental  incapacity, —  much  less,  to  over- 
come the  findings  that  he  was  of  sound  mind.  The  essen- 
tials of  mental  capacity  have  been  so  frequently  stated  by 
this  court  as  to  require  no  reiteration. 

The  principal  contention  of  counsel  for  the  contestants  is 
that  the  will  is  unnatural,  and  must  have  been  procured  by 
fraud  or  undue  influence-  The  only  object  in  making  a  will 
is  to  make  a  different  disposition  of  property  than  that  pro- 
vided by  statute.  The  right  to  dispose  of  property  by  will 
includes  the  right  to  disinherit  brothers  and  sisters  and 
nephews  and  nieces.  The  testator  was  not  obliged  to  give 
any  reason  or  explanation  why  he  favored  one  relative  over 
the  others.  If  the  will  is  the  result  of  his  free  and  volun- 
tary act,  then  no  relative  has  any  legal  ground  for  complaint. 
If  it  was  procured  by  fraud  or  undue  influence,  then  the  bur- 
den of  proving  it  was  on  the  contestants.  In  some  cases,  it 
is  true,  the  circumstances  are  such  as  to  raise  a  presumption 
of  fraud  or  undue  influence.  Disch  v.  Timm,  101  Wis.  179, 
189-192,  and  cases  there  cited.  But  this  is  not  such  a  case. 
None  of  the  natural  objects  of  the  testator's  bounty  were  in 
"Waukesha  or  Wisconsin  at  the  time  of  the  execution  of  the 
will.  They  all  resided  in  distant  states.  The  favored  dev- 
isee and  legatee  resided  in  Osage,  Iowa,  hundreds  of  miles 
distant  from  Waukesha.  There  is  no  evidence  that  James 
M.  Cutler  had  anything  to  do  with  the  execution  of  that 
will,  directly  or  indirectly.  There  is  no  evidence  that  prior 
to  the  execution  of  the  will  he  had  any  knowledge  or  infor- 
mation that  such  a  will  was  to  be  made,  or  that  the  testator 
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contemplated  the  making  of  such  a  will.  Even  tha  letter 
written  to  him  by  the  testator  four  days  after  the  execution 
of  the  will  contained  no  reference  to  the  will. 

The  contention  is  that  the  testator  was  induced  to  make 
the  will  through  the  influence  of  the  subscribing  witness 
Sellers.  But  there  is  no  evidence  that  Sellers's  connection 
with  the  execution  of  the  will  was  procured  by  or  on  behalf 
of  James  B.  Cutler.  On  the  contrary,  it  appears  that  they 
had  no  communication  upon  the  subject.  Counsel  for  the 
contestants  concedes  that  the  only  motive  Sellers  could  have 
had  in  procuring  or  influencing  the  testator  to  make  such  a 
will  was  the  possibility  of  being  eventually  compensated  by 
James  B.  Cutler.  Such  conjecture,  based  upon  such  remote 
possibility,  can  have  no  influence  in  reaching  a  judicial  de- 
termination. The  findings  that  the  will  was  not  obtained 
nor  procured  by  fraud  or  undue  influence,  but  was  the  free 
and  voluntary  act  of  the  testator,  are  supported  by  the  clear 
preponderance  of  the  evidence,  if  not  by  the  undisputed  evi- 
dence. 

Error  is  assigned  because  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  based  upon  affidavits  to 
the  effect  that  one  Don  McKay  (another  nephew  of  the  tes- 
tator, and  who  had  been  in  his  employ  from  1889,  and  was 
a  witness  upon  the  trial,  and  conceded  that  he  had  received 
a  deed  of  a  piece  of  land  from  the  testator  worth  some 
$15,000,  and  as  such  employee  of  his  uncle  had  custody  of 
the  will  in  question)  was  during  the  trial  deputy  sheriff  of 
Waukesha  county,  and  as  such  did  several  acts  in*  and  about 
the  court  room  prejudicial  to  the  contestant^  and  that  the 
witness  Sellers,  who  was  sworn  and  examined  in  this  case 
in  the  county  court,  and  his  testimony  there  taken,  by  stip- 
ulation, read  in  the  circuit  court,  had  not  acted  in  good 
faith,  in  failing  to  appear  and  testify  in  the  circuit  court, 
and  in  failing  to  appear  and  further  testify  before  a  notary 
public  at  Green  Bay.  Such  affidavits  were  contradicted  or 
explained  by  counter  affidavits,  and  by  the  affidavit  of  a 
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physician  who  had  for  two  months  immediately  preceding 
had  professional  care  of  Sellers;  and  who  stated  that  Sel- 
lers had  been  suffering  from  chronic  bronchitis  and  asthma, 
and  general  debility  resulting  therefrom,  and  that  in  his 
opinion  it  was  entirely  unsafe  for  Sellers  to  be  examined  in 
any  matter.  From  a  careful  examination  of  the  affidavits 
on  both  sides,  we  cannot  say  that  the  determination  of  the 
questions  presented  upon  such  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  is  against  the  weight  of  evidence. 
Grotifom  v.  State,  70  Wis.  462;  Carthaus  v.  State,  78  Wis. 
560,  567.  So  far  as  such  alleged  misconduct  took  place  in 
the  presence  of  the  trial  court,  that  court  was  perfectly 
competent  to  determine  the  propriety  of  the  same,  even 
without  affidavits.  Lego  v.  Shaw,  38  Wis.  401,  407;  Chal* 
loner  v.  Boyington,  86  Wis.  219,  and  cases  there  cited.  Be- 
sides, this  is  essentially  a  case  in  equity.  The  verdict  of  the 
jury  was  merely  in  aid  of  the  court.  There  was  no  good 
ground  for  setting  aside  the  verdict  and  granting  a  new 
trial.  The  same  is  true  in  respect  to  the  criticism  of  the 
charge  of  the  court  by  reason  of  its  length,  and  for  the  fail- 
ure to  charge  to  the  effect  that,  if  the  will  was  obtained  by 
fraud  at  the  time  it  was  executed,  then  it  continued  to  be 
void,  and  could  not  be  validated  by  subsequent  ratification. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Schnkidee,  Respondent,  vs.  Waukesha  County,  Appellant. 

April  26— May  IS,  1899. 

Sheriffs:  Mileage:  Service  of  process:  Covipensation:  Escape:  Construe* 
tion  of  statutes. 

t  Under  subd.  27,  34*  sec  731,  R.  S.  1878,  providing  that  sheriffs  shaU 
receive  for  traveling  to  serve  any  criminal  process,  for  every  mile 
actually  traveled,  ten  cents  per  mile  whether  in  the  county  from 
which  process  issued  or  not,  and  that  when  any  person  accused  of 


Digitized  by 


Google 


Wis.]  JANUAEY  TEEM,  1899.  26T 

Schneider  vs.  Waukesha  County. 

any  felony  shall  escape  pursuit  without  fault  or  negligence  of 
the  sheriff,  and  the  district  attorney  shall  certify  such  pursuit  was 
necessary  and  proper,  the  county  board  may  in  its  discretion  allow 
a  fair  compensation  for  the  time  and  necessary  expenses  incurred 
in  such  pursuit,  the  word  "escape "is  not  .used  in  its  technical 
sense,  as  meaning  an  escape  from  custody  or  actual  imprisonment; 
and  a  sheriff  cannot  recover  mileage,  as  such,  from  his  county,  for 
an  honest  but  unsuccessful  attempt  to  execute  a  criminal  warrant, 
but  only  such  compensation  as  the  county  board  shall  allow  upon 
the  proper  certificate  of  the  district  attorney. 
2b  Where  a  sheriff  sought  to  recover  mileage  for  travel  in  unsuccessful 
attempts  to  execute  criminal  warrants,  held,  that  as  there  had  been 
no  service,  no  fees  could  be  recovered,.unless  expressly  given  by 
statute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county :  James  J.  Dick,  Circuit  Judge;    Reversed. 

This  is  a  contest  as  to  sheriff's  fees.  The  plaintiff  was 
sheriff  of  Waukesha  county  during  the  years  1897  and  1898, 
and  seeks  to  recover  mileage  for  travel  in  attempting  to  ex- 
ecute criminal  warrants  in  cases  where  he  failed  to  find  the 
defendants,  and  hence  returned  the  warrants  unexecuted. 
The  greater  part  of  the  travel  was  outside  of  the  limits  of 
Waukesha  county.  The  county  board  disallowed  the  claim, 
and  the  sheriff  appealed  to  the  circuit  court.  Upon  refer- 
ence to  the  Honorable  M.  S.  Griswold,  county  judge,  testi- 
mony was  taken,  and  he  found  that  the  action  of  the  county 
board  should  be  affirmed.  The  court,  however,  reversed  the 
referee's  conclusion,  and  entered  judgment  against  the  county 
for  the  amount  of  the  sheriff's  claim,  and  the  county  appeals. 

For  the  appellant  there  was  a  brief  by  V.  H.  Tichenor>  at- 
torney, and  T.  W.  Parkinson,  of  counsel,  and  oral  argument 
by  Mr.  Parkinson. 

For  the  respondent  there  was  a  brief  by  Pyan  dk  Merton, 
and  oral  argument  by  E%  Merton. 

WiKSLow,  J.  The  question  presented  is  whether  a  sheriff 
can  recover  mileage  for  travel  in  an  honest  but  unsuccessful 
attempt  to  execute  a  criminal  warrant. 
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It  is  familiar  law  that  he  can  only  recover  the  fees  which 
the  statute  gives  him.  The  statute  provided  (R.  S.  1878,  sec. 
731,  subcl.  27)  that  he  should  receive  for  "  traveling  to  serve 
aAy  criminal  process,  for  every  mile  actually  traveled,  ten 
cents  per  mile  whether  in  the  county  from  which  process  is- 
sued or  not."  Subd.  34  of  the  same  section  also  provided : 
"  When  any  person  accused  of  any  felony  shall  escape  pur- 
suit without  fault  or  negligence  of  the  sheriff,  and  the  dis- 
trict attorney  shall  certify  such  pursuit  was  necessary  and 
proper,  the  county  board  may  in  their  discretion  allow  a  fair 
compensation  for  the  time  and  necessary  expenses  incurred 
in  such  pursuit." 

It  is  claimed  that  "traveling  to  serve"  process  covers  a 
case  where  the  attempt  is  unsuccessful  as  well  as  a  case  where 
the  arrest  was  in  fact  made.  However  persuasive  this  argu- 
ment might  be  if  this  subdivision  stood  alone,  we  think  when 
subd.  34  is  considered  the  intention  of  the  legislature  is  clear 
that  travel  fees  are  not  to  be  recovered  for  unsuccessful  at- 
tempts to  make  arrests,  but  that  in  such  cases,  where  felony 
is  charged,  compensation  may  be  allowed  by  the  county 
board,  in  its  discretion,  upon  the  proper  certificate  of  the 
district  attorney. 

It  is  evident  that  the  word  "  escape  "  is  not  here  used  in 
its  technical  sense,  as  meaning  an  escape  from  custody  or 
actual  imprisonment,  because  it  is  joined  with  the  word 
"  pursuit,"  and  the  two  words  together  can  apparently  have 
no  reasonable  application  save  to  a  case  where  the  accused 
eludes  arrest  entirely.  This  conclusion  receives  support, 
also,  from  an  amendment  to  the  section  made  by  the  Stat- 
utes of  1898,  by  which  subd.  34  was  amended  so  as  to  read 
"  shall  escape/rom  custody  or  pursuit ,"  showing  clearly  that 
the  legislative  idea  was  that  an  escape  from  custody  was  a 
different  thing  from  escaping  pursuit. 

The  general  rule  undoubtedly  is  that,  where  there  is  no 
service,  there  are  no  fees,  unless  they  be  expressly  given  by 
statute.    Murfree,  Sheriffs,  §  1084a;  Ex parte  Wyles,  1  Denio, 
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658;  Broughton  v.  Santa  Barbara  Co.  65  Cal.  257;  ComrrCrs 
of  Labette  Co.  v.  JFranklin,  16  Kan.  450;  Yavapai  Co.  v. 
CPNeti,  (Ariz.),  29  Pao.  Eep.  430.  Although  ttiese  decisions 
were  made  under  statutes  which  provide  for  fees  "  in  serv- 
ing "  or  executing  process,  we  do  not  regard  the  difference 
in  language  as  material,  especially  in  view  of  the  provisions 
of  subd.  34.  A  different  result  was  reached  in  Dams  v.  Le 
Sueur  Co.  37  Minn.  491,  but  the  reasoning  in  that  case  does 
not  seem  satisfactory. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  in  accordance  with  the 
report  of  the  referee. 


The  State  ex  eel.  Graff  and  others,  Appellants,  vs.  Eveb-   ios 
ett,  Town  Clerk,  [Respondent.  113 


April  26— May  16, 1899. 
Certiorari:  Teum  boards:  Service  upon  clerk:  Return:  Jurisdiction* 

1  A  writ  of  certiorari  to  review  the  acts  of  a  board  or  body,  unless  it  is 
not  a  continuing  body  or  has  ceased  to  exist,  must  go  to  the  board, 
and,  when  directed  to  the  legal  custodian  of  its  records,  does  not 
oonfer  jurisdiction  either  of  the  subject  matter  or  of  the  persons 
composing  the  board. 

2.  The  return  of  a  person,  not  competent  to  receive  service  of  a  writ  of 
certiorari  and  make  return,  is  a  nullity. 

8.  A  town  board  is  a  permanent  body,  and  when  its  acts  are  sought  to 
be  reviewed  on  certiorari  the  writ  should  be  directed  to  and  served 
on  its  members  as  such  board. 

Appeal  from  an  order  of  the  circuit  court  for  "Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

Appeal  from  an  order  quashing  a  writ  of  certiorari  issued 
on  the  relation  of  certain  taxpayers  of  school  district  No.  8, 
town  of  Pewaukee,  in  said  county,  seeking  to  have  declared 
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void  proceedings  of  the  town  board  of  such  town  attempting 
to  establish  a  new  school  district  therein,  known  as  School 
District  No.  4,  partly  ont  of  the  territory  of  the  relators'  dis- 
trict. The  writ  was  directed  to  and  served  upon  the  town 
clerk,  who  made  return  thereto.    The  relators  appealed. 

For  the  appellants  there  were  briefs  by  Byan  &  Mertony 
and  oral  argument  by  K  Merton. 

C.  &  ArmiUy  for  the  respondent. 

Mabshall,  J.  It  has  been  repeatedly  held  by  this  court 
that,  except  in  particular  cases  of  necessity,  as  where  the 
board  or  body  whose  acts  are  sought  to  be  reviewed  is  not 
a  continuing  body  or  has  ceased  to  exist,  a  writ  of  certiorari 
cannot  properly  go  to  a  mere  ministerial  officer  because  he 
is  the  legal  custodian  of  the  records  showing  the  facts  in 
regard  to  the  action  to  be  reviewed,  but  that  the  writ  must 
go  to  the  board,  otherwise  the  court  cannot  obtain  jurisdic- 
tion either  of  the  subject  matter  or  the  persons  composing 
such  board ;  and  that  a  return  by  a  person  who  is  not  com- 
petent to  receive  service  of  the  writ  and  make  return  thereto 
is  a  nullity.  State  ex  rel.  Tibbits  v.  Milwaukee,  86  Wis.  376 ; 
State  ex  rd.  Ollinger  v.  Manitowoc,  92  Wis.  546;  State  ex  rel. 
Clcmcy  v.  McOovern,  100  Wis.  666;  State  ex  rd.  Flint  v. 
Common  Council  of  Fond  du  Lac,  42  Wis.  287.  That  rule 
governs  this  case.  The  town  board  was  a  permanent  body. 
The  writ  should  have  been  directed  to  the  members  thereof 
as  such  board.  The  issuance  of  the  writ  and  service  of  it 
upon  the  clerk,  and  his  return  thereto,  gave  the  court  no 
jurisdiction  and  therefore  it  was  properly  quashed.  If  the 
court  had  proceeded  to  dispose  of  the  matter  complained  of 
on  the  merits,  the  judgment  would  have  been  a  nullity. 
State  ex  rd.  OUmger  v.  Manitowoc,  supra. 

By  the  Court. —  The  order  appealed  from  is  affirmed. 
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Tillage  of  Pewaukee,  Respondent,  vs.  Savoy  and  another, 

Appellants. 


April  £6 — May  16, 1899. 

Waters:  Raising  level  of  lake:  Title  to  submerged  lands:  Estoppel:  Dedi- 
cation: Highways:  Riparian  rights. 

L  Submerged  lands  of  meandered  lakes  within  the  boundaries  of  this 
state  belong  to  the  state  in  trust  for  public  use  substantially  the 
same  as  submerged  lands  under  navigable  waters  by  the  rules  of 
the  common  law,  and  the  state  cannot  part  with  such  title  to  the 
detriment  of  such  trust 

2L  The  title  of  the  state  to  submerged  lands  under  the  waters  of  navi- 
gable lakes  will  be  extended  so  as  to  include  lands  covered  by  an 
artificial  raising  of  the  level  of  the  lake,  if  such  artificial  condition 
be  continued  so  long  as  to  become  the  natural  condition. 

&  If  a  person  artificially  raise  the  level  of  the  waters  of  a  navigable 
lake  so  as  to  flood  his  own  lands,  the  public  rights  in  the  lake  will 
be  correspondingly  extended  so  long  as*  such  artificial  condition 
exists. 

4  If  a  person  flood  his  own  land  by  artificially  raising  the  level  of  the 
waters  of  a  navigable  lake  and  maintain  that  condition  for  more 
than  twenty  years,  and  the  public  use  and  enjoy  the  lake  in  such 
new  condition,  the  title  to  such  lands,  so  far  as  necessary  to  main- 
tain such  condition,  will  vest  in  the  state  by  dedication.  In  such 
circumstances  the  artificial  condition  of  the  lake  will  be  considered 
its  natural  condition,  with  all  the  incidents  thereof. 

5.  If  a  public  street  or  highway  exists  so  that  its  boundary  line  and  the 
waters  of  a  navigable  lake  meet,  the  riparian  rights  incident  to 
the  land  composing  the  street  belong  to  the  public.  In  such  a  situ- 
ation there  is  no  zone  of  private  right  between  the  street  and  the 
lake,  but  the  public  right  is  continuous  from  the  street  to  the 
waters  of  the  lake  and  from  the  waters  of  the  lake  to  the  street 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Diok,  Circuit  Judge.    Affirmed. 

Appeal  from  a  judgment  restraining  defendants  from 
placing  a  fence  along  the  street  line  to  obstruct  the  passage 
therefrom  to  the  adjoining  waters  of  Pewaukee  lake.    It 
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was  claimed  by  defendants  that  the  land  from  the  street 
line  back  some  distance  into  the  lake,  reaching  to  where  the 
water  came  in  a  state  of  nature,  was  private  property;  that 
though  such  land  had  been  submerged  for  a  long  term  of 
years  by  an  artificial  raising  of  the  lake  level,  the  owner  had 
a  right  to  reclaim  the  land  and  exclude  the  public  from 
passing  over  it  to  the  line  of  the  lake  level  as  it  existed  in  a 
state  of  nature.  Plaintiff  commenced  the  action  on  the 
theory  that,  though  the  land  immediately  outside  of  the 
street  line  originally  was  not  lake  bottom  and  but  for  the 
artificial  raising  of  the  lake  would  belong  to  defendants, 
such  artificial  condition  had  permanently  established  a  new 
level  reaching  to  the  street  line,  so  that  what  was  formerly 
private  property  between  such  line  and  the  line  of  the  lake 
bottom  became  the  property  of  the  state  the  same  as  the 
lake  bed  in  its  natural  condition.  The  cause  of  action  and 
right  to  relief  depended  on  whether  the  artificial  raising  of 
the  lake  and  the  maintenance  of  it  for  a  long  term  of  years 
extended  the  public  ownership  of  submerged  lands,  so  as  to 
include  that  which  was  thereby,  but  was  not  formerly,  cov- 
ered by  water.  The  issues  raised  by  the  pleadings  were 
decided  substantially  as  follows: 

(1)  Pewaukee  lake,  a  meandered,  navigable  body  of  water, 
about  five  miles  long  and  averaging  about  three  fourths  of  a 
mile  wide,  commonly  used  by  the  public  for  boating  and 
fishing  since  prior  to  1873,  is  situated  within  the  boundaries 
of  plaintiff,  a  duly  incorporated  village  under  the  laws  of 
this  state. 

(2)  Main  street,  a  much  used  public  thoroughfare  in  the 
village,  is  located  in  part  along  the  east  end  of  the  lake  so 
that  its  submerged  land  reaches  the  line  of  the  street  on  the 
west  side  thereof. 

(3)  Upwards  of  twenty  years  prior  to  the  commencement 
of  this  action  the  water  of  that  part  of  the  lake  on  the  west 
side  of  the  street,  between  an  iron  stake  near  Savoy's  hotel 
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and  Desso's  blacksmith  shop  lot,  has  continuously  flowed, 
naturally,  to  the  street  line,  and  the  street  has  been  in  con- 
stant use  as  a  thoroughfare  for  public  travel  in  reaching  the 
lake,  by  all  persons  desiring  to  enjoy  the  common  rights 
therein. 

(4)  On  the  19th  day  of  June,  1896,  the  trustees  of  the  vil- 
lage, by  ordinance  duly  passed  according  to  the  laws  of  this 
state,  established  that  portion  of  the  lake  bordering  on  the 
street  as  aforesaid  as  a  harbor  for  all  kinds  of  craft  used  in 
navigating  the  lake,  and  provided  for  the  regulation  of 
docks,  wharves,  and  boat  houses  in  and  at  such  harbor. 

(5)  March  30,  1898,  defendants  constructed  a  barb-wire 
fence  along  the  street  line  on  the  lake  front  within  the  ter- 
ritory above  indicated,  so  as  to  wholly  obstruct  public  travel 
from  the  street  to  the  late  and  from  the  lake  to  the  street, 
which  fence  was  removed  by  the  village  authorities,  but 
would  have  been  restored  and  the  public  way  permanently 
obstructed  had  defendants  not  been  enjoined  by  the  court 
in  this  action  from  so  doing  till  the  rights  of  the  parties 
could  be  judicially  determined. 

(6)  The  level  of  the  water  in  the  lake  was  artificially 
raised,  about  1838,  by  a  dam  which  forms  the  street  within 
the  points  mentioned,  which  condition  has  since  existed  sub- 
stantially without  change,  by  means  of  which  the  disputed 
strip  of  land  along  the  lake  front,  bounded  on  the  east  by 
the  west  line  of  the  street,  which  was  formerly  dry  land, 
has  since  been  covered  by  water. 

(7)  The  trustees  of  the  village  authorized  the  commence- 
ment of  this  action. 

From  the  aforesaid  facts  the  court  found  the  public  rights 
in  the  lake  between  the  points  mentioned  reached  the  bound- 
ary of  the  street,  no  private  zone  separating  the  two,  and 
that  plaintiff  was  entitled  to  a  permanent  injunction  re- 
straining the  defendants  from  interfering  with  the  public 
travel  to  and  from  the  lake  or  the  navigation  of  the  lake 
Vol.  103—18 
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within  such  territory.  Judgment  was  entered  accordingly, 
from  which  this  appeal  was  tak^n. 

T.  W.  Haight,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Ryan  <k  Merton, 
and  oral  argument  by  T.  E.  Ryan. 

Marshall,  J.  It  is  the  settled  law  that  submerged  lands 
of  lakes  within  the  boundaries  of  the  state  belong  to  the 
state  in  trust  for  public  use,  substantially  the  same  as  sub- 
merged lands  under  navigable  waters  at  common  law.  Upon 
the  admission  of  the  state  into  the  Union  the  title  to  such 
lands,  by  operation  of  law,  vested  in  it  in  trust  to  preserve 
to  the  people  of  the  state  forever  the  common  rights  of  fish- 
ing and  navigation  and  such  other  rights  as  are  incident  to 
public  waters  at  common  law,  which  trusteeship  is  inviol- 
able, the  state  being  powerless  to  change  the  situation  by 
in  any  way  abdicating  its  trust.  Priewe  v.  Wis.  S  L.  &  L 
Co.  93  Wis.  534;  Willow  River  Club  v.  Wade,  100  Wis.  86; 
Illinois  Cent  R.  Co.  v.  Illinois,  146  U.  S.  387-452;  Shivdy 
v.  BowWy,  152  U.  S.  1;  ReveU  v.  People,  177  111.  468. 

The  title  of  the  state  to  submerged  lands,  and  the  inviola- 
bility of  the  state's  trustee  relation  thereto,  as  indicated,  is 
not  questioned  by  appellants,  but  it  is  contended,  as  regards 
the  lake  in  question,  that  the  state's  title  is  limited  to  lands 
that  were  covered  by  water  before  the  lake  level  was  arti- 
ficially raised;  that  though  the  artificial  water  line  now 
reaches  the  street,  there  is  a  strip  of  submerged  land  between 
that  and  the  boundary  of  the  former  lake  level^  conceded 
to  belong  to  defendants  if  their  theory  of  the  law  is  correct, 
to  which  the  state  has  no  title  and  which  they  have  a  right  to 
reclaim  from  its  artificial  condition  and  to  exclude  the  pub- 
lic therefrom.  So  the  primary  question  upon  which  the  ap- 
peal really  turns  is,  lias  the  maintenance  of  the  artificial 
level  of  the  lake  for  upwards  of  twenty  years  given  to  the 
new  level,  as  regards  title  to  submerged  lands,  all  the  char- 
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acteristics  of  a  natural  lake  to  the  same  extent?  The  trial 
court  answered  that  in  the  affirmative.  No  other  conclusion 
could  have  been  reached  consistent  with  recent  decisions  of 
this  court  on  the  same  subject.  In  Smith  v.  Youmans,  96 
"Wis.  103,  it  was  held  that  an  artificial  condition  of  a  water- 
course or  body  of  water,  maintained  for  such  length  of  time 
as  to  confer  the  right  by  prescription  to  maintain  it  perma- 
nently, is  to  all  intents  and  purposes  the  natural  condition. 
That  was  a  case  of  the  artificial  maintenance  of  an  artificial 
lake  level  for  more  than  twenty  years  substantially  the  same 
as  in  this  case.  True,  the  ultimate  question  for  decision  was, 
Has  a  riparian  proprietor,  in  the  circumstances  mentioned, 
the  right  to  insist  upon  the  artificial  level  of  the  water  being 
maintained  ?  but  the  conclusion  was  reached  as  a  deduction 
from  the  general  principle  that  an  artificial  condition  of  a 
body  of  water,  maintained  for  more  than  twenty  years  under 
such  circumstances  as  to  extinguish  the  right  of  the  owners 
of  land  affected  by  it  to  object  to  its  continuance,  becomes 
its  natural  condition  with  ail  the  incidents  thereof.  The 
same  subject  was  before  the  court  again  in  the  very  recent 
case  of  Mendota  Clvb  v.  Anderson,  101  Wis.  479.  True,  the 
question  there  was  whether  the  common  rights  of  fishing 
and  navigation  extended  correspondingly  to  an  artificially 
increased  level  of  the  lake  that  had  been  maintained  for  about 
half  a  century,  and  it  was  decided  in  the  affirmative.  But 
as  in  Smith  v.  Yovmam,  the  result  was  reached  as  a  deduc- 
tion from  the  principle  that  an  artificial  condition,  by  lapse 
of  time,  under  such  circumstances  as  were  shown,  becomes 
the  natural  condition.  Having  determined  the  governing 
legal  principle,  it  was  said  in  the  first  case  that  riparian 
rights  must  be  determined  with  reference  to  the  artificial 
level  the  same  as  if  it  were  the  natural  level ;  and  in  the  last 
case  that  the  right  to  fish  and  hunt  and  navigate  must  be 
determined  with  reference  to  the  artificial  condition,  the 
same  as  if  it  were  the  natural  condition ;  and  in  this  case  the 
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court  held  that  the  title  to  the  bed  of  the  lake  must  be  de- 
termined with  reference  to  the  artificial  level  of  the  water 
the  same  as  if  it  were  the  natural  level.  It  can  easily  be 
seen  that  each  conclusion  was  a  logical  result  of  the  exist- 
ence of  the  principle  common  to  all.  There  is  no  escaping 
that.  If  the  principle  is  right  the  results  followed  neces- 
sarily. When  we  say  that  the  new  level  of  the  lake  has 
become  its  natural  level,  we  say  that  the  title  to  all  the  sub- 
merged lands  in  the  present  condition  of  things  is  in  the 
state ;  that  the  entire  body  of  water  is  subject  to  the  common 
right  of  fishing  and  navigation  and  to  the  other  incidents  of 
navigable  waters,  and  that  the  title  to  lands  bordering  on 
the  lake  stops  at  precisely  the  same  line  that  would  govern 
if  thp  water,  in  a  state  of  nature,  reached  to  the  height  of 
its  artificial  condition. 

The  above-stated  principle  having  been,  upon  due  consid- 
eration, firmly  declared  to  be  the  law,  on  the  several  occa- 
sions indicated,  it  is  sufficient  now  to  refer  to  our  previous 
adjudications  without  rediscussing  the  subject  at  length  or 
reviewing  the  holdings  of  other  courts.  Our  attention  is 
called  to  some  authorities  to  the  effect  that  mere  permissive 
use  by  one  or  several  persons  of  the  property  of  another, 
however  long  continued,  will  not  take  the  title  of  the  latter 
and  vest  it  in  the  former.  That  doctrine  is  familiar,  but  we 
fail  to  perceive  its  application  to  this  case.  The  land  in  con- 
troversy here  was  artificially  taken  into  the  lake  by  the  owner 
about  the  time  the  land  was  acquired  from  the  United  States 
in  1839,  and  its  condition  in  that  regard  has  been  since  main- 
tained by  those  in  the  chain  of  title  from  the  original  owner 
down  to  about  the  time  of  the  commencement  of  this  action. 
When  the  owner  of  the  land  raised  the  lake  level  so  as  to 
cover  it,  such  land  immediately  became  subject  to  use  by  the 
public  as  a  part  of  the  natural  lake  bed,  not  by  permission 
of  the  owner  of  the  paper  title,  but  by  the  same  right  that 
the  public  used  any  other  part  of  the  lake.    The  owner  of 
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the  land  possessed  no  right  to  exclude  the  public  therefrom 
so  long  as  the  waters  of  the  lake  were  caused  to  flow  over 
the  same.  The  principle  is  well  settled  that  if  the  volume 
or  expanse  of  navigable  waters  be  increased  artificially,  the 
public  right  is  correspondingly  increased.  Whisler  v.  Wilkin- 
son,  22  Wis.  572;  Yolk  v.  Eldred,  23  Wis.  410;  Weatherby  v. 
MeiUejohn,  56  Wis.  73;  Smith  v.  Toumans,  96  Wis.  103; 
Mendota  Club  v.  Anderson,  101  Wis.  479.  As  the  chief  justice 
put  it  in  the  Mendota  Club  Case,  the  public  may  use  the  in- 
creased volume  of  water  the  same  as  though  it  had  always 
been  in  that  condition;  that  the  right  existed  from  the  start. 
So  long  as  the  artificial  condition  existed,  the  person  holding 
the  title  to  submerged  lands  could  not  exclude  the  public 
therefrom. 

It  is  not  difficult  to  see  how  a  person  who,  by  artificial 
means,  makes  his  land  a  part  of  the  bed  of  a  navigable  lake 
so  that  the  water  flowing  over  the  same  is  rightfully  used  as 
a  part  of  the  public  waters  and  continues  that  situation  for  a 
long  time,  loses  the  right  to  change  the  condition.  The  cre- 
ation of  the  condition,  knowing  that  the  public  will  have  a 
right  to  enjoy  it,  necessarily  carries  with  it  a  presumed  in- 
tention that  they  shall  enjoy  it.  A  person  is  presumed  to 
intend  the  natural  consequences  of  his  deliberate  acts.  A 
situation  once  created  and  continued  for  such  length  of  time 
that  it  would  be  considered  a  violation  of  good  faith  to  the 
public  for  the  person  responsible  for  it  to  change  his  posi- 
tion and  restore  the  original  situation,  brings  into  play  the 
principle  of  estoppel  in  paw,  which  precludes  him  from  re- 
voking wha*  is  legally  considered  a  dedication  of  his  land 
affected  by  his  acts,  to  the  public  use.  3  Washb.  Keal  Prop. 
79.  Eiparian  proprietors  may  make  nonnavigable  waters, 
even,  public  waters  by  dedication.  Totes  v.  Judd,  18  Wis. 
118.  Uninterrupted  and  continuous  use,  acquiesced  in  for 
twenty  years,  constitutes  conclusive  proof  of  dedication. 
Lemon  v.  Eaydm,  13  Wis.  159;  Wyman  v.  State,  13  Wis.  663. 
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It  does  not  militate  against  the  effectiveness  of  acts  to  create 
a  right  to  land  by  dedication  that  the  owner  does  not  so  in- 
tend, if  such  be  the  legal  effect  of  his  conduct.  Williams  v. 
Smith,  22  Wis.  594.  Applying  those  principles  to  the  facts 
of  this  case,  it  is  easily  seen  that  the  conduct  of  the  owners 
of  the  property  in  dispute  in  this  case,  in  maintaining  an 
artificial  condition  of  the  waters  of  Pewaukee  lake  for  some 
fifty  years,  which  they  knew  gave  to  the  public  the  right 
to  enjoy  it  as  a  natural  condition,  hence  intended  that  such 
should  be  done,  and  the  use  accordingly,  operated  most  effect- 
ively to  dedicate  all  lands  owned  by  them  affected  by  such 
condition  to  the  public  use,  and  to  surrender  to  the  proper 
custodian  of  lands  devoted  to  such  use  the  title  necessary  to 
maintain  and  protect  it.  There  is  no  taking  of  lands  for 
public  use  contrary  to  the  will  of  the  owner  without  just 
compensation  in  the  circumstances  of  this  case,  but  a  mere 
acceptance  of  lands  voluntarily  surrendered  to  the  public 
use  by  the  owner,  which  surrender,  by  reason  of  the  facts, 
the  owner  is  precluded  from  revoking  or  interfering  with,  so 
that,  as  a  consequence,  in  effect  at  least,  the  title  to  the  lands 
is  vested  in  the  state  to  the  same  extent  as  that  of  lands  con- 
stituting the  original  natural  bed  of  the  lake. 

It  follows  from  the  foregoing  that  the  public  right  to  the 
bed  of  Pewaukee  lake,  within  the  limits  affected  by  the 
judgment  appealed  from,  reaches  to  the  line  of  the  street; 
and  it  necessarily  follows  that  defendants  have  no  right,  by 
reason  of  a  qualified  title  to  the  street  on  the  side  toward  the 
lake,  if  they  have  such  qualified  title,  to  claim  riparian  rights 
as  an  incident  thereto.  In  such  situations  the  wharfing  priv- 
ileges and  other  incidents  of  the  shore  are  appurtenant  to  the 
public  right  in  the  street,  leaving  no  line  of  paramount  pri- 
vate right  between  the  street  and  the  water.  Said  Justice 
Matthews,  in  Potomac  8.  Co.  v.  Upper  Potomac  S.  Co.  109 
U.  S.  672 :  "  It  never  was  questioned  that,  as  to  streets  whose 
termini  abutted  on  the  river,  the  water  front  was  subject  to 
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the  riparian  rights  of  the  public  for  use  as  wharf,  dock,  or 
landing  places."  '  And  the  same  rule  applies  to  a  situation 
where  the  street  line  and  the  water  line  coincide.  The  true 
inference  to  be  drawn  from  so  locating  a  street  is  that  it  was 
intended  to  secure  to  the  public  those  very  rights,  and  to  pre- 
vent private  monopoly  of  the  landing  places  for  trade  and 
commerce.'  To  the  same  effect  is  RovxwCs  Etfrs  v.  Portland, 
8  8.  lion.  232,  where  it  was  held  that  if  a  street  line  and 
the  line  of  a  navigable  river  coincide,  the  wharfing  priv- 
ileges are  in  the  public  to  the  exclusion  of  the  original  pro- 
prietor. Likewise,  in  People  v.  LamMer,  5  Denio,  9,  it  was 
held,  in  effect,  that  where  a  public  street  connects  with  navi- 
gable waters,  the  fact  that  the  fee  of  the  street  is  in  private 
hands  does  not  permit  the  taking,  by  reason  of  private  own- 
ership, of  land  bey9nd  the  original  street  boundary  for  pri- 
vate purposes;  that  the  result  of  a  filling  up  beyond  the 
original  terminus  of  the  street  will  be  to  extend  the  street 
correspondingly  so  as  to  preserve  the  right  of  public  passage 
from  the  water  to  the  street  and  from  the  street  to  the 
water.  In  Barclay  v.  Howell's  Lessee,  6  Pet.  498,  a  claim  in- 
consistent with  the  foregoing  was  thus  repudiated:  To  con- 
tend that  between  the  boundary  of  a  street  and  the  public 
right  to  navigable  water,  where  the  two  meet,  as  in  case  of 
the  existence  of  a  street  bounded  by  a  navigable  river,  a 
private  right  can  exist  and  be  exercised  hostile  to  the  public 
right,  is  unreasonable  and  against  law.  For  further  authori- 
ties on  the  subject,  see  Newport  v.  Taylor's  Mfrs,  16  B.  Mon. 
699;  Barney  v.  Keokuk,  94  TL  S.  324;  New  Orleans  v.  U.  S. 
10  Pet.  662;  Godfrey  v.  Alton,  12  111.  29;  Backus  v.  Detroit, 
49  Mich.  110. 

A  suggestion  is  made  in  regard  to  the  right  of  the  village 
corporation  to  maintain  this  action.  That  subject  is  covered 
by  Madison  v.  Mayers,  97  Wis.  399,  and  many  previous  cases 
in  this  court.  A  municipality  may  maintain  an  action  for 
an  injunction  to  prevent  interfering  with  its  streets.    There 
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are  many  instances  in  our  reports  where  the  right  to  main- 
tain such  actions  has  been  sustained.  NesKkoro  v.  JVest,  85 
Wis.  126;  Jamestown  v.  C,  B.  <&  N.  JR.  Co.  69  Wis.  648; 
Oshkosh  v.  M.  <&  L.  W.  JR.  Co.  74  Wis.  534;  Waukesha  H. 
M.  S.  Co.  v.  Waukesha,  83  Wis.  475;  E<m  Claire  v.  Matzke, 
86  Wis.  291.  Th§  question  seems  to  have  been  so  com- 
pletely foreclosed  as  not  to  be  open  to  discussion.  The  right 
to  maintain  the  action  is  based  on  the  duty  of  the  municipal- 
ity to  maintain  its  streets  in  a  proper  condition  for  public 
travel.  By  subd.  11,  sec.  893,  Stats.  1898,  village  corpora- 
tions are  expressly  empowered  to  prevent  the  obstruction 
of  their  streets.  That  has  been  held  to  carry  with  it  by  im- 
plication the  right  to  maintain  an  action  for  injunctive  re- 
lief as  an  appropriate  means  for  carrying  out  the  express 
power.  Buffalo  v.  Barling,  50  Minn.  ,551.  Standard  text 
writers  support  the  same  doctrine.  Beach,  Injunctions, 
§§  1284, 1285.  It  applies  here,  as  the  real  purpose  of  this 
action  was  to  prevent  threatened  obstruction  to  the  proper 
use  of  a  street. 

What  has  been  said  seems  to  cover  all  questions  of  suffi- 
cient moment  to  require  special  mention  in  this  opinion. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Soott,  Appellant,  vs.  The  Boabd  of  School  Dibectobs  of 
the  Town  of  Abmstbong  and  another,  Eespondents. 

April  26— May  16, 1899. 

(1)  Appealable  order.    (2,  8)  School  districts:  Order  in  anticipation  of 
revenues:  Borrowing  money. 

1.  An  order  sustaining  a  demurrer  is  appealable,  although  it  also  con- 
tains an  order  denying  a  motion  to  strike  out  the  demurrer  as  friv- 
olous. 
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&  School  orders,  which  by  an  indorsement  on  the  back  are  made  pay- 
able one  year  after  date,  are  orders  to  pay  out  of  funds  which  nec- 
essarily cannot  be  in  the  treasurer's  hands  until  after  the  next  tax 
levy,  and  in  anticipation  of  the  revenues  of  the  school  district  for 
the  ensuing  year,  and  as  such  are  prohibited  by  the  statute. 

&  Where  the  orders  in  such  a  case  were  issued  in  terms  in  payment 
for  material  and  labor,  they  cannot  be  held  valid  as  an  exercise  of 
the  power  to  borrow  money. 

Appeal  from  an  order  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

-Appeal  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint, which  is  based  upon  two  school  orders,  the  material 
part  of  which  consists  of  an  allegation  that  the  school  dis- 
trict, by  its  director  and  clerk,  made  and  delivered  to  the 
plaintiff  a  school  order  in  the  following  words: 

"  575.86.    Town  of  Armstrong,  Oconto  County,  Wis., 

"April  23rd,  1892. 
"  To  Ann  Statler,  Treasurer  of  School  District  No.  3: 

"  Please  pay  to  H.  C.  Scott  or  order  the  sum  of  five  hun- 
dred and  seventy-five  dollars  and  eighty-five  cts.,  out  of  any 
money  in  your  hands  not  otherwise  appropriated,  belonging 
to  the  school  fund  of  said  town  for  school-house  lumber. 

"  No.  5.  B.  Statleb,  Director. 

"  S.  Statleb,  Clerk." 

The  complaint  alleged  that  "  said  order,  so  delivered  to 
the  plaintiff  as  aforesaid,  was  made  payable  one  year  after 
date  thereof,  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum,  by  indorsement  duly  made  upon  the  back 
of  said  order  by  the  said  officers  of  said  district  executing 
said  order  as  aforesaid,  to  wit, '  Payable  one  year  from  date, 
at  eight  per  cent,  interest.'  That  B.  Statler,  as  school-dis- 
trict director,  and  S.  Statler,  as  school-district  clerk,  were 
duly  authorized,  empowered,  and  instructed  by  the  school- 
district  board  of  the  defendant  School  District  No.  5,  as  well 
as  by  said  defendant  School  District  No.  3,  to  make  and  de- 
liver to  the  plaintiff  the  school-district  order  herein  set  out, 


Digitized  by 


Google 


282  STJPEEME  COURT  OF  WISCONSIN.         [103 

Soott  vs.  Board  of  School  Directors  of  Armstrong  and  another. 

and  said  order  was  so  made  and  delivered  as  aforesaid,  pur- 
suant thereto."  The  other  order  was  for  $100,  and  similar, 
except  that  it  declared  itself  to  be  "  for  labor  drawing  lum- 
ber for  school  house,"  and  was  set  forth  with  like  allega- 
tions. The  complaint  further  alleged  nonpayment  at  ma- 
turity, and  prayed  recovery  for  the  amount  of  the  two 
orders,  with  interest  from  their  date. 

Upon  hearing  of  motion  to,strike  out  demurrer  as  frivolous, 
the  court  entered  order  as  follows:  "  Ordered,  that  said  mo- 
tion be,  and  the  same  is  hereby,  denied,  and  that  the  de- 
murrer to  said  complaint  be,  and  is  hereby,  sustained,  and 
that  the  defendant  have  judgment  thereon,  but  with  leave 
to  the  plaintiff  to  amend  his  complaint  within  twenty  days 
on  payment  of  $10.00  costs  to  the  defendant." 

The  appeal  is  from  the  order  "  sustaining  defendants'  de- 
murrer to  plaintiff's  complaint,  and  from  the  whole  and  every 
part  thereof." 

It  is  objected  that  the  order  is  not  appealable;  and,  sec- 
ondly, that  it  is  not  erroneous. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Goodrich  dk  Goodrich  They  contended,  inter  alia,  that  the 
school  board  had  power  te  issue  the  school  orders.  Sees.  474, 
475,  E.  S.  1878 ;  Druse  v.  HorUr,  57  Wis.  647;  Merrill  v.  Mon- 
ticello,  138  U.  S.  673;  Fatout  v.  Sch.  ComrrCrscf  Indicmapolis, 
102  Ind.  223;  Brown  v.  Jacobs,  77  Wis.  29;  Marvin  v.  Jacobs, 
77  Wis.  31 ;  Bigelow  v.  Washburn,  98  Wis.  553.  If  the  school 
•district  had  no  power  to  make  the  indorsement  on  the  back 
of  the  order,  then  said  indorsement  was  ultra  vires  and  did 
not  affect  the  validity  of  the  order  itself  as  it  read  on  its 
face.  Nickerson  v.  Swell,  135  Mass.  514;  Eandolph,  Commer- 
cial Paper,  §  190;  Way  v.  Batchelder,  129  Mass.  361. 

A.  Reinhart,  for  the  respondents. 

Dodge,  J.  1.  The  order  in  question  is  clearly  appealable. 
The  right  of  appeal  from  an  order  is  absolutely  statutory. 
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Sec.  3069,  Stats.  1898,  in  express  terms  authorizes  an  appeal 
from  an  order  which  sustains  a  demurrer.  There  is  neither 
ambiguity  nor  room  for  construction  in  applying  that  stat- 
ute to  this  order,  which  in  terms  does  sustain  the  demurrer. 
It  is  wholly  unnecessary  to  review  what  has  been  said  by 
this  court  with  reference  to  the  effect  of  ch.  212,  Law&  of 
1895,  in  taking  away  the  formerly  existing  right  of  appeal 
from  an  order  sinlply  granting  or  denying  a  motion  to  strike 
out  a  demurrer  as  frivolous.  Such  authorities,  cited  by  re- 
spondents, have  no  application  to  the  present  case,  where, 
while  the  order  does  deny  the  motion  to  strike  out  a  de- 
murrer as  frivolous,  it  also  in  terms  sustains  the  demurrer, 
and  thus  comes  within  the  provisions  of  statute  authorizing 
appeals. 

2.  The  so-called  school  orders  in  question  are  as  distinctly 
obnoxious  to  the  rule  laid  down  in  Kane  v.  School  DtiL  52 
Wis.  502,  as  the  documents  there  considered.  The  fact  that 
a  part  of  the  terms  of  an  order  is,  by  the  same  authority 
which  authorizes  its  issue,  written  upon  the  back  of  it,  in- 
stead of  above  the  signatures,  is  a  distinction  without  a  dif- 
ference. The  indorsement  making  these  orders  payable  one 
year  after  they  were  issued  was  an  essential  part  of  the  in- 
struments, when  they  gained  original  existence  by  issue  and 
delivery.  It  is  futile  to  say  that  there  is  a  presumption  in 
favor  of  the  authority  to  issue  the  orders  in  terms  payable 
presently,  and  that  the  illegal  indorsement  may  be  disre- 
garded ;  for,  by  the  very  allegations  of  the  complaint,  it  ap- 
pears that  that  authority  was  limited  to  issuing  them,  with 
the  further  condition  indorsed  that  they  should  not  be  pay- 
able until  a  year  later.  These  are  attempted  orders  upon 
the  treasurer  to  pay  out  of  funds  which  necessarily  cannot 
be  in  his  hands  until  after  the  next  tax  levy.  They  are  an 
anticipation  of  the  revenues  of  the  district  for  the  ensuing 
year,  and,  as  such,  are  strictly  prohibited  by  the  purpose  of 
the  statute,  as  defined  in  Kane  v.  School  Dist 
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Counsel  for  appellant  argue  that  the  district  has  power  to 
borrow  money,  and  these  orders  should,  by  application  of 
the  maxim,  omnia  rite  acta,  be  construed  as  an  exercise  of 
that  power,  and  should  raise  a  presumption  that  the  neces- 
sary steps  had  been  taken.  Without  at  all  conceding  that 
a  promise  to  pay  money  by  a  school  district  would  raise  a 
presumption  that  it  had  complied  with  the  steps  necessary 
to  authorize  it  to  borrow  money,  it  is  sufficient  to  point  out 
that  these  orders  upon  their  face  exclude  the  assumption 
that  they  are  issued  in  attempted  exercise  of  that  power. 
The  one  is  in  terms  issued  in  payment  for  school-house  lum- 
ber, and  the  other  for  hauling  such  lumber.  They  clearly 
evidence  an  attempt  to  purchase  lumber  and  employ  labor 
on  credit,  which  is  a  very  different  thing  from  borrowing 
money.  If  plaintiff  has  a  cause  of  action  for  lumber  deliv- 
ered or  for  work  done,  he  has  stated  none  of  the  facts  nec- 
essary to  support  it 

The  demurrer  was  properly  sustained. 

By  the  Court. —  Order  sustaining  demurrer  affirmed. 


iioB "»4|       Blonde,  Respondent,  vs.  The  Menominee  Bat  Shore  Lumbeb 
I!!!**41'  *  Company,  imp.,  Appellant. 

April  £6 — May  16, 1899. 

Appeal:  Jurisdiction:  Amount  involved. 

Where  the  amount  admitted  by  the  answer,  deducted  from  the  amount 
of  damages  claimed,  leaves  a  sum  less  than  $100,  in  the  absence  of 
a  certificate  of  the  trial  judge  as  required  by  sec.  8047,  Stats.  1896, 
the  appellate  court  is  without  jurisdiction,  and  the  appeal  will  be 
dismissed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Appeal  dis- 
missed. 
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The  facts  are  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Eastman  cfe  Martineau,  and  for  the  respondent  on  that  of 
Quintan,  <&  Daily. 

Cassoday,  0.  J.  This  is  an  action  commenced  in  justice's 
court  to  foreclose  a  log  lien  upon  logs  cut  from  lands  of  the 
defendant  Anderson,  and  upon  which  the  plaintiff  performed 
labor  for  Anderson,  by  whom  he  was  employed,  between 
November  16, 1897,  and  March  1, 1898,  and  for  which  there 
was  a  balance  due  him  from  Anderson  of  $125.90,  for  which 
he  claims  judgment. 

The  appellant  answered,  to  the  effect  that  it  was  the  owner 
of  all  the  logs  which  had  been  seized  by  the  sheriff  upon 
such  claim  of  the  plaintiff;  that  the  work  so  performed  by 
the  plaintiff  for  Anderson  was  largely  upon  other  logs  which 
Anderson  had  previously  sold  to  one  Spies;  that  the  plaintiff 
had  only  performed  work,  labor,  and  services  upon  the  logs 
so  seized  by  the  sheriff  to  the  amount  of  $60.29,  which  amount 
was  thereupon  paid  into  court  as  a  tender  for  the  work  actu- 
ally performed  by  the  plaintiff  upon  the  logs  so  seized  by  the 
sheriff  and  owned  by  the  appellant.  Upon  the  trial  in  the 
circuit  court  it  was  found,  in  effect,  that  the  plaintiff  was 
entitled  to  a  lien  for  the  full  amount  of  his  claim  upon  the 
logs  so  owned  by  the  appellant,  notwithstanding  the  larger 
portion  of  his  work,  labor,  and  services  was  performed  on 
the  logs  so  sold  to  Spies,  and  accordingly  judgment  was  en- 
tered in  favor  of  the  plaintiff  and  against  the  logs  so  owned 
by  the  appellant  for  $152.37  damages  and  $48.03  costs.  From 
that  part  of  the  judgment  adjudging  that  the  whole  amount 
claimed  by  the  plaintiff  was  a  lien  upon  the  logs  owned  by 
the  appellant,  the  defendant  the  Menominee  Bay  Share  Lum- 
ber  Company  brings  this  appeal. 

It  will  be  observed  that  the  amount  in  controversy,  ex- 
clusive of  costs,  is  less  than  $100,  and  there  is  no  certificate 
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of  the  trial  judge,  as  required  by  the  statute.    Stats.  1898, 
sec.  3047.    This  being  so,  this  court  is  without  jurisdiction. 
Burkhardt  v.  Elgee,  93  Wis.  29 ;  Henk  v.  Baumann,  100  Wis. 
28;  Widman  v.  Gay,  101  Wis.  325. 
By  the  Court. —  The  appeal  is  dismissed. 


Kabger  and  others,  Respondents,  vs.  Steele- Wedelks  Com- 
pany, imp.,  Appellant. 

April  26 — May  16, 1899. 

Mortgages:  Attachment:  Priority:  Recording  act. 

A  mortgage  on  real  estate,  executed  and  delivered  in  good  faith,  but 
not  recorded  until  after  the  levy  of  a  writ  of  attachment  and  the 
filing  of  the  certificate  with  the  register  of  deeds,  takes  precedence 
to  such  attachment  lien.  The  recording  act  only  protects  a  sub- 
sequent purchaser  in  good  faith  for  a  valuable  consideration,  who 
first  records  his  conveyance,  from  the  effect  of  a  prior  unrecorded 
pnveyance,  and  does  not  extend  to  attaching  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Tomkvns  <£  Merrill.    To  the  point  that  the  attachment  lien 
was  prior  and  superior  to  the  mortgage  lien,  they  cited  sees. 
2241,  2242,  2737,  R.  S.  1878;  Drake,  Attachment,  §  239 
Shvfeldt  v.  Pease,  16  Wis.  689;  Hibben  v.  Soyer,  33  Wis.  319 
Cutler  v.  James,  64  Wis.  173;  Prickett  v.  Muck,  74  Wis.  199 
Burt  v.  Merchants9  Ins.  Co.  106  Mass.  356;  Wahreiiberger  v. 
Waid,  8  Colo.  App.  200;  Southern  B.  ds  T.  Co.  v.  Folsom,  75 
Fed.  Rep.  929;  Carter  v.  Champion,  8  Conn.  549;  Bigelow 
v.  Topliff,  25  Vt.  288;  Mayham  v.  Coombs,  14  Ohio,  428; 
Cross  v.  Fombey,  54  Ark.  179;  Butler  v.  Bank  cf  Mazeppa, 
94  Wis.  351. 

For  the  respondents  there  was  a  brief  by  Gleason  &  Sleight> 
and  oral  argument  by  Richard  Sleight. 
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Winslow,  J.  This  is  an  action  of  foreclosure  of  a  real- 
estate  mortgage,  and  the  question  presented  is  whether  an 
attachment  lien  takes  precedence  of  a  prior  mortgage  u[  on 
the  property,  executed  and  delivered  in  good  faith,  but  not 
recorded  until  after  the  levy  of  the  attachment  and  filing  of 
the  certificate  of  attachment.  The  trial  court  held  that  the 
mortgage  lien  was  prior  to  the  attachment  lien,  and  this 
conclusion  was  undoubtedly  correct.  The  rule  is  thus  cor- 
rectly stated  in  1  Wade,  Attachment,  §  253:  "The  attach- 
ment only  operates  as  a  lien  upon  the  interest  in  the  premises 
which  the  debtor  has  at  the  time  of  the  levy.  This  is  the 
general  rule,  and  is  only  varied  by  statutes  which  give  the 
attaching  creditor  the  same  standing  as  subsequent  purchas- 
ers without  notice."  See,  also,  Drake,  Attachment  (7th  ed.), 
§234. 

Our  recording  act  only  protects  a  "  subsequent  purchaser 
in  good  faith  and  for  a  valuable  consideration,"  who  first 
records  his  conveyance,  from  the  effect  of  a  prior  unrecorded 
conveyance,  and  does  not  extend  to  attaching  creditors. 
Stats.  1898,  sees.  2241,  2242.  The  same  principle  has  been 
applied  to  a  mechanic's  lien  in  this  state.  Mathwig  v.  Manny 
96  Wis.  213. 

By  the  Court. —  Judgment  affirmed. 


Roehm,  Appellant,  vs.  Zehren,  Respondent. 

April  26  — May  16, 1899. 

Ejectment:  Equitable  defense:  Estoppel 

1.  One  in  possession  of  lftnds  under  contract  from  one  who  had  no  title 
employed  defendant  to  build  a  store  thereon.  Afterwards  plaintiff, 
defendant,  and  others  became  entitled  to  liens  on  the  building,  and 
their  claims  were  assigned  to  defendant,  and  the  latter,  by  proceed- 
ings to  which  the  owner  of  the  legal  title  was  not  a  party,  prosecuted 
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them  to  judgment  and  sale,  and  obtained  a  sheriff's  deed  thereon. 
Thereafter  plaintiff  obtained  a  conveyance  from  the  owner  of  the 
legal  title.  Held,  that  plaintiff  was  the  owner  in  fee  simple,  free 
from  any  outstanding  equity  in  defendant 
2.  The  defendant,  having  denied  plaintiff's  rights  and  claimed  the  sole 
interest  in  the  premises  under  the  sheriff's  deed,  cannot  also  claim 
that  he  is  in  possession  in  part  as  a  representative  of  the  plaintiff, 
and  that  therefore  plaintiff  owed  him  a  duty  inconsistent  with  claim- 
ing the  legal  title  to  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
oounty:  John  K.  Parish,  Circuit  Judge.    Beversed. 

Action  of  ejectment.  The  complaint  was  in  the  usual  form. 
The  answer  contained  a  general  denial,  and  in  substance,  as 
matter  of  defense,  counterclaim,  and  estoppel,  the  following: 
November  24,  1893,  while  one  Jeakewitz  was  lawfully  pos- 
sessed of  the  premises  in  dispute  under  a  land  contract  from 
Edwin  Ellis,  he  employed  defendant  to  build  a  store  building 
thereon,  and  such  occurrences  thereafter  took  place  as  to  en- 
title him,  plaintiff,  and  other  persons  to  a  lien  on  such  build- 
ing and  the  title  of  Jeakewitz  in  the  land  on  which  it  was 
situated,  for  the  labor  of  constructing  such  building  and  for 
material  used  therein.  Such  proceedings  were  duly  taken 
under  the  lien  laws  of  this  state  that  all  of  the  lien  claimants 
other  than  defendant  assigned  their  claims  to  such  defend- 
ant. Such  proceedings  were  thereafter  taken  in  due  form 
of  law  that  the  several  lien  claims  were,  in  the  name  of  de- 
fendant, prosecuted  to  judgment  against  Jeakewitz  and  the 
property  in  dispute.  The  property  was  thereafter  duly  sold 
to  satisfy  the  judgment,  and  was  bid  in  by  defendant,  who 
received  a  sheriffs  deed  thereof  pursuant  to  such  sale.  De- 
fendant thereafter  took  possession  of  the  property  and  made 
valuable  improvements  thereon.  All  of  the  proceedings 
mentioned  were  taken  with  the  knowledge  of  plaintiff  and 
by  his  participation.  After  defendant  took  possession  of  the 
property  under  the  sheriff's  deed  and  after  he  made  the  valu- 
able improvements  mentioned,  plaintiff,  with  knowledge  of 
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all  the  facts,  obtained  from  Jeakewitz  a  pretended  assign- 
ment of  his  land  contract  by  means  of  which  he  then  obtained 
a  conveyance  of  the  legal  title  from  Edwin  Ellis,  the  vendor 
on  the  contract.  Plaintiff's  claim  of  title  is  based  on  the 
conveyance  from  Ellis. 

The  facts  established  on  the  trial  withdut  controversy  are 
as  follows:  Edwin  Ellis  gave  a  land  contract  to  Jeakewitz 
as  alleged  in  the  answer,  but  had  no  title  to  the  property,  it 
being  then  owned  by  Jonathan  S.  Ellis  subject  to  an  out- 
standing tax  title  held  by  H.  Q.  Carter.  Subsequently  Carter 
conveyed  his  claim  to  J6nathan  S.  Ellis,  and  thereafter,  and 
before  the  commencement  of  the  action,  he  conveyed  the 
property  to  plaintiff.  Neither  Jonathan  S.  Ellis  nor  any 
person  claiming  under  him  was  made  a  party  to  the  lien 
action.  Edwin  Ellis  was  made  a  defendant  upon  the  theory 
that  he  was  the  holder  of  the  legal  title.  Neither  the  judg- 
ment nor  any  of  the  proceedings  in  the  lien  action  affected 
the  title  of  Jonathan  S.  Ellis  in  the  property.  Defendant 
did  not  at  any  time  claim  to  hold  the  property  in  trust  for 
plaintiff,  but  claimed  to  be  the  sole  and  unconditional  owner 
thereof  subject  to  the  rights  of  Edwin  Ellis.  The  court  di- 
rected a  verdict  in  favor  of  defendant  of  no  cause  of  action. 

For  the  appellant  there  were  briefs  by  Kanntberg  <&  Rowam,, 
and  oral  argument  by  A.  Kanneberg. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  0J£eefe}  Foster,  Foster  &  Mars. 

Marshall,  J.  The  judgment  appealed  from  must  be  re- 
versed. The  facts  show  without  room  for  controversy  that 
plaintiff,  at  the  time  of  the  commencement  of  the  action  and 
of  the  trial,  was  the  owner  of  the  property  in  fee  simple,  free 
from  any  outstanding  equity  in  defendant.  Defendant's 
claim  of  title  depended  solely  on  the  idea  that  the  judicial 
sale  transferred  to  him  an  equitable  title  to  the  property 
which  Jeakewitz  possessed  under  -his  land  contract  from 
Vou  103—19 
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Edwin  Ellis;  that  the  relation  between  defendant,  as  holder 
of  such  equitable  title,  and  plaintiff,  as  holder  of  the  legal 
title,  was  the  same  as  between  Jeakewitz  and  Edwin  Ellis 
before  the  transfer  of  the  former's  title  by  means  of  the 
judicial  sale  to  defendant  and  the  latter's  title  by  the  con- 
veyance alleged  ii*  the  answer  to  have  been  made  by  him  to 
plaintiff.  "When  it  developed  that  Edwin  Ellis  did  not  have 
any  interest  in  the  property  when  he  made  the  land  contract 
to  Jeakewitz,  nor  thereafter,  and  that  no  relations  existed 
between  Jonathan  S.  Ellis  and  Jeakewitz  giving  the  latter 
any  right,  title,  or  interest  in  the  property,  the  defendant's 
case  wholly  failed,  and  the  verdict  should  have  been  directed 
for  plaintiff  instead  of  defendant. 

The  claim  that  defendant  was  in  possession  in  part  as  a 
representative  of  plaintiff,  because  he  represented  all  the  lien 
claimants  in  the  proceedings  to  enforce  the  liens,  and  that, 
as  one  of  the  jointly  interested  parties,  plaintiff  owed  a  duty 
to  defendant  inconsistent  with  claiming  the  legal  title  to 
the  property  adversely  to  such  interests,  is  void  of  merit,  if 
for  no  other  reason,  because  defendant,  as  claimant  under 
the  judicial  sale,  did  not  pretend  to  hold  the  interest  thereby 
acquired  other  than  for  his  sole  use.  In  respect  to  the  claim 
of  title  under  Edwin  Ellis  and  that  under  Jonathan  S.  Ellis, 
the  parties  were  adversaries  in  every  sense.  Defendant  is 
in  no  situation  to  claim  equitable  rights  against  plaintiff, 
since  in  his  answer  he  insisted  upon  a  judgment,  denying  to 
plaintiff  the  rights  of  a  vendor  under  the  land  contract, 
which  he  was  entitled  to  even  on  defendant's  theory  of  the 
case.  As  the  evidence  stood  at  the  close  of  the  trial  there 
was  but  one  proper  course  open  for  the  court  to  pursue,  and 
that  was  to  direct  a  verdict  in  favor  of  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Johnson,  Respondent,  vs.  The  Weed  &  Gumaeb  Manufaot- 
tjbino  Company^  imp.,  Appellant. 

April  26  —  May  16, 1899. 

Promissory  notes:  Indorsement:  Innocent  holder:  Corporations:  Agency: 
Ratification:  Partnership:  Firm  debt 

1.  Defendant  corporation  opened  a  branch  of  its  business  under  the 

management  of  the  defendant  S.,  under  arrangements  whereby  S. 
in  fact  became  a  partner  in  the  branch  business.  Plaintiff  sold  8. 
some  timber  under  a  contract  reserving  the  title  until  a  note  given 
for  the  purchase  price  was  paid.  When  the  note  became  due,  the 
vice  president  of  the  corporation,  who  was  bookkeeper  of  the  branch 
business  and  consulted  S.  about  its  affairs,  gave  a  new  note  for  the 
balance  due,  signed  by  S.  as  maker,  and  indorsed  by  the  corpora- 
tion, and  thereupon  plaintiff  delivered  up  the  old  note,  acknowl- 
edged payment,  and  surrendered  his  contract  and  his  lien  on  logs 
cut  thereunder.  When  the  note  became  due,  the  corporation,  by 
its  president,  waived  protest  and,  before  the  commencement  of  ac- 
tion thereon,  made  payments  on  the  note.  It  appeared  that  the 
new  note  was  one  of  three  blank  notes  which  had  been  sent  to  the 
vice  president,  indorsed  by  the  corporation,  to  be  used  when  filled 
in  and  signed  by  S.  as  maker,  to  take  up  notes  due  at  a  bank. 
Plaintiff  had  no  knowledge  of  any  limitation  on  the  authority  of 
the  vice  president  to  fill  in  the  notes.  Held,  that  plaintiff  was 
entitled  to  hold  and  enforce  the  note  as  a  bona  fide  purchaser  for 
value. 

2.  The  note,  having  been  indorsed  and  intrusted  to  an  officer  of  the 

corporation  apparently  in  charge  of  its  business,  with  blanks  not 
filled  out,  carried  on  its  face  implied  authority  to  fill  up  the  blanks 
and  perfect  the  instrument,  and  the  person  intrusted  with  the  note 
is  to  be  deemed  the  agent  of  the  indorser,  who  is  bound  by  it,  where 
the  holder  had  no  knowledge  of  any  limitation  on  the  agent's  au- 
thority and  there  is  nothing  in  the  situation  to  put  him  on  his 
guard  or  on  inquiry. 
&  The  corporation  by  its  president,  after  full  knowledge  of  the  cir- 
cumstances, having  waived  protest,  asked  an  extension  of  time,, 
offered  to  turn  out  property  in  payment,  and  made  payments  be- 
fore the  action  was  brought,  ratified  the  delivery,  execution,  and 
use  of  the  note. 
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4  S.  being  a  partner  in  the  branch  business,  and  that  firm  having  re- 
ceived the  proceeds  of  plaintiff's  timber,  in  legal  effect  the  note 
was  given  for  a  firm  debt,  and  both  S.  and  the  corporation  were 
bound  to  pay  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

This  is  an  action  upon  a  promissory  note  executed  by 
one  S.  H.  Smith,  and  indorsed  by  the  defendant,  under  cir- 
cumstances hereinafter  stated.  Defendant  is  a  corporation 
doing  business  at  Weyauwega,  Wisconsin.  Some  years  ago 
it  opened  a  branch  of  its  business  at  Ashland,  Wisconsin, 
under  the  management  of  Smith.  Under  their  arrange- 
ments with  him,  Smith  became  in  fact  a  partner  in  the  busi- 
ness at  that  place.  They  conducted  a  store,  selling  groceries, 
flour,  feed,  etc.,  furnishing  loggers.  In  the  course  of  busi- 
ness the  Ashland  branch  became  possessed  of  a  logging 
outfit,  and  for  a  time  carried  on  logging  operations.  Plaintiff 
owned  some  timber  which  he  sold  to  Smith,  under  a  con- 
tract reserving  the  title  until  a  note  given  for  the  purchase ' 
price  was  paid.  When  the  note  became  due,  Smith  gave 
plaintiff  a  new  note  for  the  balance  due  on  the  old  one,  pay- 
able to  his  order,  but  which  was  indorsed  by  defendant 
before  delivery.  Plaintiff  relied  upon  such  indorsement, 
delivered  up  the  old  note,  surrendered  his  contract,  acknowl- 
edging payment,  and  also  surrendered  his  lien  upon  the  logs 
which  had  been  cut  under  the  contract.  At  the  time  this 
note  became  due,  defendant,  by  its  president,  waived  pro- 
test on  the  back  thereof.  The  note  not  being  paid,  plaintiff 
brought  this  suit  against  the  defendant,  admitting  payments 
August  5, 1897,  of  $50,  and  August  10th  of  $25.  The  de- 
fendant answered  that  the  indorsement  on  the  note  was 
without  authority,  and  made  for  plaintiff's  accommodation. 
The  proof  showed :  That  defendant  had  notes  due  at  the 
bank  in  Ashland.  Mr.  Weed,  the  president  of  defendant, 
sent  three  blank  notes,  with  the  name  of  defendant  indorsed 
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on  the  back,  to  Mr.  Gumaer,  to  take  up  the  notes  at  the 
bank.  Gumaer  was  Vice  president  of  defendant,  and  book- 
keeper at  the  Ashland  store.  When  the  note  of  Smith  to 
plaintiff  became  due,  Gumaer  filled  out  one  of  these  notes 
for  the  amount  due  thereon,  payable  to  plaintiff,  which  was 
signed  by  Smith  as  maker,  and  delivered  the  same  to  plaint- 
iff, and  took  up  the  old  note  and  contract.  It  was  defend- 
ant's practice  to  have  Smith  sign  notes  as  maker,  and  de- 
fendant would  indorse  the  same,  and  use  them  at  the  banks. 
It  further  appeared  in  evidence  that  the  logging  operations 
and  timber  deals  were  conducted  in  Smith's  name,  with  the 
knowledge  of  the  defendant.  The  proceeds  of  the  timber 
for  which  the  note  in  suit  was  given  were  received  by  de- 
fendant, and  used  in  paying  the  debts  of  the  Ashland  branch. 
At  the  time  the  protest  of  the  note  was  waived,  Mr.  Weed, 
the  president  of  defendant,  promised  to  pay  the  note,  if 
plaintiff  would  give  time,  and  afterwards  the  two  payments 
mentioned  were  made.  Upon  this  evidence  the  court  granted 
plaintiff's  motion  to  direct  a  verdict  for  the  balance  due  on 
the  note.  It  is  to  review  the  correctness  of  this  order  that 
defendant  has  appealed  from  the  judgment  in  favor  of 
plaintiff. 

For  the  appellant  there  was  a  brief  by  Reed  &  Reed, 
and  oral  argument  by  Myron  Reed.  They  contended,  inter 
alia,  that  the  note  never  had  any  legal  existence.  Walker 
v.  Elert,  29  Wis.  194;  Snyder  v.  Van  Doren,  46  Wis.  602; 
Rettogg  v.  Sterner,  29  Wis.  626;  Andrews  v.  Thayer,  30  Wis. 
228;  Chipman  v.  Tucker,  38  Wis.  43;  JSiUsdale  College  v. 
Thomas,  40  Wis.  661;  Burton  v.  Huntington,  21  Mich.  416. 
The  defendant  was  not  estopped  by  having  received  some 
portion  of  the  proceeds  sold  Smith  by  plaintiff.  MeZmden 
v.  Wen&worth,  51  Wis.  171.  A  manufacturing  corporation  is 
not  bound  by  its  signature  to  an  indorsement  of  the  note  of 
another  person  for  his  accommodation.  Cook,  Stocks  (3d  ed.), 
§  774;  Bank  of  Genesee  v.  Patchm  Bank,  13  N.  T.  309;  Nat. 
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Bank  v.  Wells,  79  K  T.  498;  Nat.  Park  Bank  v.  Cermanr 
Am.  M.  W.  dk  S.  Co.  116  K  Y.  281;  West  St.  L.  S.  Bank  v. 
Shawnee  Co.  Bank,  95  U.  S.  557;  JEtna  Nat.  Bank  v.  Char- 
ter Oak  L.  Ins.  Co.  50  Conn.  167;  Cidver  v.  Reno  R.  E  Co. 
91  Pa.  St.  367;  Beecher  v.  Dacey,  45  Mich.  92;  Smead  v.  I., 
P.  &  C.  R.  R.  Co.  11  Ind.  104;  HaU  v.  Auburn  T.  Co.  27 
Cal.  255;  Nat.  Bank  v.  Atkinson,  55  Fed.  Rep.  465;  Wilson 
v.  Metropolitan  E  R.  Co.  120  N.  T.  145 ;  Winterfidd  v.  Cream 
City  B.  Co.  96  Wis.  239;  Ford  v.  Hill,  92  Wis.  188;  John 
V.  FarweU  Co.  v.  Wolf,  96  Wis.  10;  McElroy  v.  Minnesota 
P.  H.  Co.  96  Wis.  317.  The  indorsement  was  within  the 
statute  of  frauds.  Osborne  v.  Farmers9  L.  dk  T.  Co.  16  Wis. 
36;  Taylor  v.  Pratt,  3  Wis.  674;  Parry  v.  Spikes,  49  Wis. 
384;  Nelson  v.  Boynton,  3  Met.  396;  Emerick  v.  Sanders,  1 
Wis.  77;  Reynolds  v.  Carpenter,  3  Pin.  34;  Zoomis  v.  New- 
hall,  15  Pick.  166;  Stone  v.  Symmes,  18  Pick.  467;  Curtis  v. 
Brown,  5  Cush.  488;  Waldheim  v.  Miller,  97  Wis.  300;  Hut- 
son  v.  Field,  6  Wis.  407;  Brandt,  Suretyship,  J§  50,  73,  74; 
Bank  of  Commerce  v.  Ross,  91  Wis.  320;  Remington  v.  De- 
troit D.  Mfg.  Co.  101  Wis.  307;  Houghton  v.  Ely,  26  Wis. 
181;  Blake  v.  Domestic  S.  M.  Co.  38  Atl.  Rep.  241;  Twohy 
M.  Co.  v.  Ryan  D.  Co.  94  Wis.  319;  Jackson  v.  Rayner,  12 
Johns.  291. 

For  the  respondent  there  was  a  brief  by  Cote,  Sanborn, 
Lamoreux  <&  Park,  and  oral  argument  by  A.  W.  Scmborn. 

Bardeen,  J.  The  facts  in  this  case  are  substantially  with- 
out dispute.  The  note  in  suit  was  given  by  Smith  to  pay 
the  balance  due  on  the  timber  he  had  purchased  from  plaintiff. 
At  that  time  plaintiff  had  adequate  security  for  the  money 
due  him,  and  he  accepted  the  note  with  defendant's  indorse- 
ment thereon  in  satisfaction  and  payment  of  such  balance. 
He  relied  upon  the  faith  and  credit  of  such  indorsement,  re- 
leased his  lien  upon  the  logs,  and  acknowledged  payment 
of  the  amount  due  on  his  contract.    He  bad  no  knowledge 
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of  the  circumstances  set  up  by  defendant  to  defeat  such  in- 
dorsement. ■  He  took  the  note,  in  absolute  good  faith,  from 
the  vice  president  of  the  defendant  company,  and  is  entitled 
to  hold  it  as  a  hona  fide  purchaser  for  value.  Cody  v.  Shep- 
ardy  12  Wis.  639;  Davis  v.  Barron,  13  Wis.  227;  Blakeslee  v. 
JHewett,  76  Wis.  341.  It  is  argued  that  the  note  had  no  valid 
inception,  because  the  vice  president,  Mr.  Gumaer,  had  no 
authority  to  fill  out  the  note  as  he  did.  It  is  admitted  that 
Gumaer  had  authority  to  fill  the  blanks  in  the  note.  It  is 
equally  certain  that  plaintiff  had  no  knowledge  of  any  lim- 
itation of  his  authority.  Plaintiff  was  dealing  with  an  officer 
of  the  corporation  apparently  in  charge  of  its  business.  Smith 
was  also  known  to  be  an  agent  of  defendant.  For  years  he 
had  been  managing  the  Ashland  store  with  Gumaer.  Every 
circumstance  known  to  plaintiff  tended  to  show  the  good 
faith  of  the  transaction.  There  was  nothing  in  the  situation 
to  put  him  on  his  guard  or  on  inquiry.  The  universal  rule 
is  that  where  a  party  to  a  negotiable  note  intrusts  it  to  the 
custody  of  another,  with  blanks  not  filled  up,  it  carries  upon 
its  face  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument,  and,  as  between  such  party  and  innocent 
third  parties,  the  person  intrusted  with  the  note  is  deemed 
the  agent  of  the  former,  and  such  party  is  bound  by  his  act. 
Bank  of  Pittsburgh  v.  Need,  22  How.  96;  Johnston  H.  Co.  v. 
JHcZean,  57  Wis.  258;  Snyder  v.  Van  Doren,  46  Wis.  602. 

We  are  also  of  opinion  that  the  evidence  shows  a  sufficient 
ratification  of  the  delivery  and  use  of  this  note.  After 
full  knowledge  of  the  circumstances,  defendant's  president 
waived  protest  on  the  note,  and  promised  payment  if  granted 
time;  offered  to  turn  out  sleighs  and  other  property  to  pay 
it;  and  thereafter  two  payments  were  made  upon  the  note 
by  Mr.  Gumaer,  out  of  the  money  of  the  concern,  before  this 
action  was  brought.  Eepudiation  of  defendant's  liability 
on  the  note  should  have  been  prompt  and  decisive.  Mr 
Weed  knew  of  what  he  claims  to  have  been  the  unauthor- 
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ized  use  of  this  note  some  time  before  it  was  due,  and  at  a 
time  when  plaintiff  might  have  reclaimed  his  logs.  When 
payment  was  demanded,  instead  of  denying  liability,  he 
promised  payment,  if  granted  time.  He  knew  that  Gumaer 
made  the  payments  on  the  note  after  it  was  due,  and  made 
no  objection  thereto.  Tested  by  the  principles  of  fair  deal- 
ing, the  situation  shows  a  ratification  of  the  note. 

But  there  is  another  ground  upon  which  this  recovery  can 
be  sustained:  While  the  evidence  shows  the  logging  opera- 
tions were  carried  qp.  in  Smith's  name,  there  is  ample  to 
show  that  they  were,  in  fact,  firm  transactions.  It  was  ad- 
mitted on  the  argument  that  Smith  was  a  partner  in  the 
Ashland  store.  All  these  logging  deals  were  entered  upon 
and  carried  out  after  full  consultation  between  Smith  and 
Gumaer.  Supplies  were  taken  from  the  store,  and  time 
checks  of  the  men  were  made  payable  at  that  place.  All  of 
the  circumstances  are  consistent  with  the  claim  that  these 
were  firm  transactions,  and  inconsistent  with  the  claim  that 
Smith  was  carrying  on  an  independent  business  for  his  per- 
sonal profit.  The  firm  received  the  proceeds  of  plaintiff's 
timber,  and,  in  legal  effect,  the  note  given  was  for  a  firm 
debt,  which  both  Smith  and  defendant  were  bound  to  pay. 
Upon  every  permissible  theory  of  the  case,  the  judgment  of 
the  trial  court  was  right. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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The  State  ex  eel.  Ashland  Water  Company,  Respondent, 
vs.  Baedok,  Mayor,  etc.,  and  others,  Appellants. 

April  £7— May  16, 1899. 

Ashland  city  charter:  Action  on  claim  after  expiration  of  time  limited: 
Jurisdiction:  Remedies:  Circuit  courts:  Special  term. 

1.  A  city  charter  providing  that  the  failure  of  the  common  council  to 
pass  upon  a  claim  within  sixty  days  after  presentation  shall  be 
deemed  a  disallowance  thereof,  final  and  conclusive,  and  a  bar  to 
any  action  founded  thereon  in  any  court  except  an  appeal  be  taken 
as  the  charter  provided,  and  that  after  a  claim  has  been  disallowed 
in  whole  or  in  part  it  shall  not  again  be  considered  or  allowed  by 
the  council,  limits  the  claimant  to  only  one  remedy,  that  of  appeal, 
and  prohibits  the  common  council  from  again  considering  it 

2L  A  claim  having  been  duly  presented  and  the  limitation  of  time  hav- 
ing expired  without  any  action  by  the  council,  its  action,  there- 
after, in  allowing  the  claim,  confers  no  authority  and  imposes  no 
duty  on  the  city  officers  to  issue  an  order  on  the  treasurer  for  its 
payment,  nor  on  the  treasurer  to  pay  such  claim,  whioh  can  be  com- 
manded and  enforced  by  mandamus. 

8.  The  last  paragraph  of  sea  2424,  Stats.  1808,  relates  to  all  the  circuits 
of  the  state  and  makes  every  term  a  special  term  for  the  whole  cir- 
cuit, unless  otherwise  ordered  by  the  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.    Reversed. 

Appeal  from  judgment  for  imperative  writ  of  mandamus 
to  compel  Bardon  as  mayor,  and  Wharton  as  city  clerk,  of 
Ashland  to  issue  an  order,  Crogster  as  comptroller  to  coun- 
tersign, and  Zqfrehiere  as  treasurer  to  pay,  the  same.  The 
petition  alleges  a  contract  between  the  relator  and  the  city 
of  Ashland  to  furnish  certain  fire  hydrants  with  water  at 
certain  annual  rates,  to  be  paid  at  specified  dates;  the  fact 
of  the  furnishing,  the  presentation  of  bill  on  April  2, 1898, 
for  the  sum  of  $6,980;  that  it  thereupon  became  the  duty  of 
the  city  clerk  to  deliver  the  same  to  the  comptroller  for  ex- 
amination, for  him  within  thirty  days  to  mark  his  approval 
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thereon,  or  his  reasons  for  disapproval,  and  then  is  required 
submission  of  the  same  to  the  council  for  its  action  in  allow- 
ing or  disallowing  it';  that  for  sixty  days  after  the  presenta- 
tion no  action  was  taken  either  by  the  comptroller  or  by  the 
city  council,  which  sixty  days  expired  on  the  1st  day  of  June, 
1898;  that  on  the  14th  day  of  June,  after  the  expiration  of 
sixty  days,  and  without  either  approval  or  disapproval  by 
the  comptroller,  the  common  council  passed  a  resolution  in 
terms  allowing  said  claim;  that  thereupon  it  became  the 
duty  of  the  respective  appellants  to  perform  the  acts  com- 
manded by  the  mandamus,  which  they  refused  to  do  upon 
request,  although  there  was  money  in  the  hands  of  the  city 
treasurer  belonging  to  a  specific  fund  for  the  payment  of 
such  claim.  The  return  controverts  none  of  the  facts,  but 
alleges  as  additional  that  the  relator  did,  on  the  20th  of 
June,  within  twenty  days  after  the  expiration  of  the  sixty 
days  from  the  filing  of  said  claim,  perfect  an  appeal  in  ac- 
cordance with  the  charter  to  the  circuit  court,  which  allega- 
tion was  admitted  by  the  relator.  The  charter  of  the  city 
of  Ashland  on  the  subject  of  claims  provides  that  the  failure 
of  the  common  council  to  pass  upon  a  claim  within  sixty 
days  after  the  presentation  thereof  shall  be  deemed  a  disal- 
lowance thereof,  and  that  a  disallowance  shall  be  final  and 
conclusive,  and  a  bar  to  any  action  in  any  court  founded 
thereon,  except  an  appeal  to  be  taken  in  the  manner  pre- 
scribed. It  also  provides  that  after  a  claim  has  been  disal- 
lowed in  whole  or  in  part  it  shall  not  again  be  considered 
or  allowed  by  the  common  council.  The  mayor  and  clerk 
are  authorized  to  draw,  and  the  comptroller  to  countersign, 
orders  for  the  payment  of  money,  only  when  authorized  by 
a  vote  of  the  common  council,  and  the  treasurer  is  author- 
ized to  pay  only  upon  such  orders.  The  matter  was  heard 
and  judgment  rendered  at  Hurley  on  the  first  day  of  the 
regular  term  for  Iron  county  as  a  special  term  for  Ashland 
county. 
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For  the  appellants  there  was  a  brief  by  Brossard  <&  Colig- 
non,  and  oral  argument  by  E.  K  Brossard. 

For  the  respondent  there  was  a  brief  by  TomTcvns  <&  Mer- 
rill, and  oral  argument  by  W.  M.  Tomlcins. 

Dodge,  J.  No  reason  is  apparent  why  this  case  is  not 
ruled  by  the  principles  announced  in  Seegar  v.  AMandy  101 
Wis.  515,  and  the  earlier  cases  therein  referred  to.  It  was 
there  held  that  the  nonaction  of  the  council  for  sixty  days 
after  the  presentation  of  a  claim  constitutes  a  disallowance 
of  it;  that  such  a  disallowance  is  within  the  meaning  of  the 
section  prohibiting  the  council  from  again  considering  or 
allowing  such  claim;  that  those  provisions  had  the  purpose, 
among  others,  of  protecting  the  public  treasury  against  the 
acts  of  public  officers;  and  that  the  protection  so  accorded 
could  not  be  waived  by  the  common  council.  In  the  Seegar 
Case  it  was  held  that  the  action  of  the  council,  after  the  expi- 
ration of  the  sixty  days,  in  disallowing  the  claim,  was  an  en- 
tire nullity,  the  consideration  thereof  being  prohibited  by 
the  charter;  that  upon  such  disallowance  one  remedy,  and 
one  only,  is  given  to  a  claimant,  and  that  is  an  appeal  to 
the  circuit  court;  and  that  "after  such  disallowance  the 
council  is  prohibited,  not  only  from  allowing  the  claim,  but 
from  considering  it.  It  can  neither  subject  the  treasury  to 
a  certain  burden  by  a  vote  of  allowance,  nor,  as  claimed  to 
be  accomplished  in  this  case,  can  it,  by  an  express  vote  of 
disallowance,  subject  that  treasury  to  the  contingent  burden 
which  would  result  from  an  enlargement  of  the  time  for  an 
appeal."  In  the  light  of  such  construction  of  the  charter 
provisions,  we  are  constrained  to  hold  that  the  claim  of  this 
relator  became  "disallowed  by  the  council"  June  1st. 
Thenceforward  the  public  moneys  in  the  treasury  were 
shielded  by  the  statute  from  any  liability  to  such  claim  or 
claimant  save  only  through  the  action  of  the  circuit  court 
invoked  by  appeal.    The  action  of  the  common  council  there- 
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after  in  voting  allowance  was  prohibited  by  express  law, 
and  was  a  complete  nullity.  It  neither  conferred  anthority 
nor  imposed  any  duty  upon  the  mayor,  clerk,  comptroller, 
or  treasurer  to  perform  any  of  the  acts  commanded  by  the 
judgment  of  the  circuit  court. 

A  further  objection  is  urged  by  appellants,  that  the  reg- 
ular term  for  Iron  county  was  not  a  special  term  for  Ash- 
land county.  This  is  predicated  on  the  contention  that  the 
last  paragraph  of  sec.  2424,  Stats.  1898,  has  relation  only  to 
the  Seventeenth  circuit,  which  immediately  precedes  it. 
Such  construction  is  wholly  unwarranted.  The  arrangement 
and  the  purpose  of  the  whole  section  make  perfectly  plain 
that  the  final  paragraph,  like  the  opening  one,  applies  to  all 
circuits  in  the  state,  and  constitutes  every  term  in  any  county 
a  special  term  for  the  whole  circuit,  unless  otherwise  ordered 
by  the  court. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  deny  the  writ  prayed  for. 


103         300 
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Keystonb  Lumber  Company,  Appellant,  vs.  Kolman,  Re- 
spondent. 

April  27 — May  16, 1899. 

Res  ad  judicata:  Logs  and  lumber:  License:  Replevin:  Ratification  of 
trespass:  Reimbursement 

1  Every  question  decided  by  the  appellate  court  on  a  former  appeal  is 
res  adjudioata  and  absolutely  binding,  not  only  on  the  trial  court 
but  also  on  the  appellate  court 

&  A  licensee  to  cut  and  remove  timber  may  adopt  and  ratify  the  acts 
of  a  trespasser  in  cutting  and  manufacturing  it  into  lumber,  and 
replevy  the  lumber  upon  compensating  the  trespasser  for  services 
rendered  and  money  expended  in  good  faith  in  performing  such 
work. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Tomkins  dk  Mer- 
rill,  and  oral  argument  by  W.  M.  Tomkins. 

For  the  respondent  there  was  a  brief  by  Gleason  dk  Sleight, 
and  oral  argument  by  Richard  Sleight. 

Oassoday,  0.  J.  This  is  an  action  of  replevin  to  recover 
a  large  amount  of  pine  lumber  cut  from  the  lands  described. 
The  plaintiff  claimed  title  to  the  lumber  under  a  license 
from  the  Wisconsin  Central  Railroad  Company  executed 
May  13, 1885,  whereby  it  acquired  the  right  to  cut  and  re- 
move for  its  own  use,  during  the  period  of  twenty  years, 
"  all  the  pine  timber  standing  and  being  "  on  such  lands. 
The  defendant  claimed  title  to  the  land  under  an  agreement 
from  the  Wisconsin  Central  Railroad  Company  executed 
August  13, 1886,  and  a  deed  from  the  same  company  exe- 
cuted August  15,  1887,  in  which  agreement  and  deed  that 
company  reserved  to  itself,  its  successors,  survivors,  heirs, 
and  assigns,  all  the  pine  timber  growing  or  to  grow  thereon, 
together  with  the  right,  by  itself,  its  attorneys,  servants, 
agents,  and  appointees,  to  enter  upon  and  pass  over  and 
across  the  same,  and  to  cut,  haul,  remove,  and  otherwise  use 
all  pine  timber  thereon  growing,  or  to  grow  thereon,  at  all 
times,  at  its  and  their  pleasure.  The  defendant  cut  and  re- 
moved the  timber  in  question,  and  manufactured  it  into 
lumber.  The  plaintiff  made  demand  for  the  lumber,  and, 
on  refusal  by  the  defendant  to  deliver  the  same,  brought 
this  action  of  replevin,  and  gave  the  requisite  undertaking. 
The  defendant  gave  no  bond  for  the  redelivery  of  the  prop- 
erty to  the  defendant,  and  so  the  plaintiff  sold  the  same, 
and  converted  the  proceeds  to  its  own  use.  Upon  the  first 
trial  the  defendant  recovered  a  verdict  and  judgment  in  his 
favor,  which  was  reversed  by  this  court,  and  the  cause  re- 
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manded  for  a  new  trial.  Keystone  Z.  Co.  v.  Kolman,  94 
Wis.  465,  469.  In  that  case  it  was  held,  in  effect,  that  al- 
though the  plaintiff  claimed  under  a  mere  license,  which 
did  not  vest  the  title  to  the  timber  in  the  plaintiff,  yet, 
while  the  license  remained  unrevoked,  the  licensee  might, 
after  the  defendant  had  wrongfully  severed  the  timber  from 
the  soil,  adopt  such  wrongful  act  as  its  own,  and  assume 
possession  of  the  timber,  and,  if  it  did  adopt  and  receive  the 
benefits  of  such  wrongful  act,  then  it  must  also  reimburse 
to  the  defendant  what  the  latter  had  reasonably  expended 
in  its  service.  Although  the  writer  of  this  opinion  dissented 
from  that  decision,  yet  he  feels  bound  by  it  as  an  adjudica- 
tion of  the  court. 

At  the  close  of  the  last  trial  the  jury  returned  a  verdict  to 
the  effect:  (1)  That  the  defendant  did  in  good  faith  acquire 
title  to  and  enter  upon  the  land  from  which  the  logs  and 
timber  were  removed  by  him.  (2)  That  the  defendant  did 
in  good  faith  cut  and  remove  such  timber,  and  manufacture 
the  same  into  lumber.  (3)  That  the  defendant  necessarily 
and  reasonably  disbursed  in  cutting  such  timber,  and  manu- 
facturing the  same  into  lumber,  $7,056.46;  that  the  plaintiff 
was  entitled  to  the  possession  of  the  lumber  specified  in  its 
complaint,  except  the  special  interest  which  the  defendant 
had  therein  for  manufacturing  the  same;  that  the  defend- 
ant unjustly  took  and  unlawfully  detained  the  same;  that 
the  damages  which  the  plaintiff  had  sustained  by  the  unjust 
taking  and  detention  thereof  were  six  cents;  that  the  value 
of  such  lumber  was  $8,800.  Thereupon  it  was  adjudged  that 
the  plaintiff  was  the  owner  of  the  property  so  replevied 
herein,  and  was  entitled  to  the  possession  thereof,  after  sat- 
isfying the  special  interest  of  the  defendant  therein  for  the 
enhanced  value  thereof;  that  the  value  of  such  property  was 
$8,800;  that  the  property  was  unlawfully  taken  and  detained 
by  the  defendant;  that  the  plaintiff  was  damaged  by  such 
taking  and  detention  in  the  sum  of  six  cents;  that  the  de- 
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fendant  had  a  special  interest  in  such  property,  for  the  en- 
hanced value  thereof,  in  the  sum  of  §7,056.46;  and  that  the 
defendant  have  and  recover  of  and  from  the  plaintiff  the 
sum  of  $7,056.46.  From  the  judgment  so  entered  the  plaint- 
iff brings  this  appeal. 

It  must  be  conceded  that  every  question  determined  by 
this  court  on  the  former  appeal  is  res  adjudicata,  and  abso- 
lutely binding,  not  only  upon  the  trial  court,  but  also  on  this 
court.  Noonam,  v.  Orton,  27  Wis.  300;  Du  Pont  v.  Davis,  35 
Wis.  638;  Zathrop  v.  Khapp,  37  Wis.  312,  313;  Fire  Depart- 
ment of  Oshhosh  v.  TutOe,  50  Wis.  552;  Ellis  v.  IT.  P.  li.  Co. 
80  Wis.  459,  465;  Case  v.  Hoffman,,  100  Wis.  336-339,  351, 
360.  This  being  so,  there  can  be  no  question  but  that  the 
plaintiff  had  the  legal  right  to  maintain  this  action  of  re- 
plevin, subject  to  the  conditions  imposed  by  that  decision. 
The  theory  of  that  decision  is  to  the  effect  that  although 
the  defendant  had  no  legal  right  to  remove  the  timber  and 
manufacture  the  same  into  lumber,  yet,  as  he  did  so  under 
claim  of  title  and  in  good  faith,  the  plaintiff  might  adopt 
and  ratify  his  acts,  and  replevy  the  lumber,  by  compensating 
the  defendant  for  what  he  had  thus  reasonably  expended  for 
the  benefit  and  use  of  the  plaintiff.  In  other  words,  that  the 
plaintiff,  as  a  mere  licensee,  would  not  be  allowed  to  profit 
by  services  rendered  and  moneys  expended  in  good  faith 
under  claim  of  title,  without  making  the  defendant  good  for 
such  expenditures  and  services.  The  stumpage  value  of  the 
timber  was  $1  per  thousand  feet,  and  the  rescale  of  the  lum- 
ber made  the  amount  767,110  feet,  which,  at  $1  per  thousand 
feet,  was  $767.11.  This  is  considerably  less  than  was  allowed 
to  the  plaintiff  by  the  jury  and  the  trial  court.  Upon  no 
theory  is  the  plaintiff  aggrieved,  and  hence  it  has  no  ground 
of  complaint.  Ackley  v.  Vilas,  79  Wis.  160;  Day  v.  Buck- 
ingham, 87  Wis.  219. 

The  plaintiff  objects  to  the  allowance  of  $7.67  paid  by  the 
defendant  for  surveying  the  land.    There  is  evidence  tend- 
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ing  to  prove  that  such  survey  was  necessary  and  proper,  and 
assented  to  by  the  plaintiff.  But  the  plaintiff's  principal  ob- 
jection is  to  the  allowance  of  $450  for  the  defendant's  serv- 
ices in  cutting  and  manufacturing  the  timber  into  lumber, 
on  the  ground  that  in  doing  so  he  was  a  trespasser.  But,  as 
indicated,- such  trespass  was  adopted  and  ratified  by  the 
plaintiff,  and,  as  determined  by  this  court,  was  for  the  use 
and  benefit  of  the  plaintiff.  In  any  view  of  the  case,  the 
plaintiff  was  allowed  by  the  jury  and  the  court  all  that  it 
was  entitled  to,  and  hence  it  was  not  aggrieved  by  the  judg- 
ment of  the  trial  court. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


hub  aot       Leasia,  Appellant,  vs.  Fbkokbb  Lumber  Company.  Kespond- 

U106  849  "  .  * 

|aio6  gaol  ent. 

April  t7—May  16, 1899. 

Reference:  Findings:  Affirmance. 

Where  an  action  has  been  tried  by  a  referee,  his  findings  should  be 
affirmed  by  the  circuit  court,  unless  they  are  against  the  clear  pre- 
ponderance of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  for  work  and  labor  performed 
by  the  plaintiff  for  the  defendant  as  superintendent  of  the 
defendant's  lumber  and  sawmill  business  at  Morse,  Wiscon- 
sin. The  action  was  referred  to  a  referee  to  hear,  try,  and 
determine. 

It  appeared  by  the  evidence  that  the  plaintiff  commenced 
to  work  for  the  defendant  June  20,  1887,  as  superintendent 
of  the  defendant's  business  at  Morse,  Wisconsin.  For  the 
first  six  months  of  his  service  he  received  $50  per  month, 
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and  for  the  balance  of  the  year  he  received  $62  per  month. 
He  continued  to  work  for  the  defendant  until  June  20, 1894, 
receiving  pay  for  the  first  year  at  the  rate  of  $1,000  per 
year,  for  the  second  year  at  the  rate  of  $1,200  per  year,  and 
for  all  the  succeeding  time  up  to  December  20, 1893,  at  the 
rate  of  $1,400  per  year.  The  plaintiff  claims  that  he  was 
working  during  these  years  under  yearly  contracts,  and  that 
he  continued  so  to  work  until  June  20,  1894,  at  which  time 
he  claims  a  new  arrangement  was  made,  whereby  the  yearly 
contract  was  terminated,  and  he  agreed  16  do  certain  work 
per  month  at  $25  per  month  and  house  rent.  On  the  other 
hand,  the  defendant  claims  that  while  the  plaintiff  was  paid 
up  to  December,  1893,  at  certain  rates  per  year  (the  rate 
for  the  last  part  of  the  time  being  $1,400  per  year),  still  tfiat 
the  plaintiff  was  working  under  a  monthly  contract  only, 
and  that  in  December,  1893,  this  contract  was  terminated, 
and  a  new  arrangement  made,  by  which  the  plaintiff  was 
to  do  a  small  amount  of  work  for  the  defendant  at  $25  per 
month  and  house  rent.  Practically  the  only  dispute  between 
the  parties  was  whether  the  new  contract  for  $25  per  month 
and  house  rent  was  made  in  December,  1893,  or  in  June, 
1894.  The  referee  found  that  the  plaintiff  was  working 
under  a  yearly  contract  up  to  June  20, 1894,  and  that  the 
new  arrangement  was  made  immediately  after  the  last- 
named  date,  and  as  the  consequence  of  these  findings  con- 
cluded that  the  plaintiff  was  entitled  to  judgment  for  $621, 
with  interest,  being  the  balance  unpaid  of  the  last  year's 
contract  price  and  the  further  sum  of  $150,  with  interest,  for 
six  months'  services  under  the  new  contract  made  in  June, 
1894. 

Upon  the  hearing  of  the  report  before  the  circuit  court 
the  court  modified  the  same,  and  found  that  all  the  plaint- 
iff's work  was  done  by  the  month,  not  by  the  year,  but  that 
the  rate  at  which  it  was  agreed  that  he  should  be  paid  by 
the  year  commencing  June  20, 1893,  was  $1,400;  that  the 
Voi*  103—30 
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defendant  had  the  right  to  discharge  the  plaintiff  at  the 
termination  of  any  month,  and  that  there  is  due  the  plaint- 
iff, under  the  first  contract,  terminating  about  June  1, 1894, 
$67.58,  with  interest,  only;  that  shortly  after  June  20, 1894, 
the  parties  made  a  new  contract,  whereby  the  plaintiff 
continued  in  the  defendant's  employ  at  the  rate  of  $25  per 
month  and  house  rent  for  six  months  terminating  December 
20, 1894;  that  on  this  latter  contract  the  defendant  had  paid 
the  plaintiff  $75;  and  that  there  was  only  due  the  plaintiff 
the  sum  of  $67.58'upon  the  first  contract  and  the  further  sum 
of  $75  upon  the  second  contract,  with  interest.  Whereupon 
judgment  was  rendered  for  plaintiff  for  these  sums,  with 
costs,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  brief  by  Gate,  Sanborn,  Zam- 
oreux  <£  Park,  and  oral  argument  by  A.  W.  Sanborn. 

For  the  respondent  there  was  a  brief  by  Tomkins  <&  Mer- 
rill, and  oral  argument  by  W.  M.  Tomkine. 

Winslow,  J.  "We  have  examined  the  record  and  find  suf- 
ficient evidence  contained  therein  to  support  the  findings  of 
the  referee ;  at  least  it  cannot  be  said  that  the  clear  preponder- 
ance of  the  evidence  is  against  such  findings.  It  would  not 
be  useful  to  review  it,  hence  we  simply  state  our  conclusions. 
It  is  not  necessary  to  cite  authorities  to  show  that  m  such 
case  the  findings  of  the  referee  should  have  been  affirmed  by 
the  circuit  court.  It  is  somewhat  difficult  to  see  how,  upon 
the  findings  of  the  court  even,  the  judgment  can  be  justified, 
inasmuch  as  it  is  found  that  the  new  contract  was  not  made 
until  after  June  20, 1894.  But  it  is  unnecessary  to  pursue 
the  inquiry. 

By  the  Court — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  in  accord- 
ance with  the  findings  of  the  referee. 
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The  State  ex  rel.  Ashland  Water  Company,  Respondent, 
vs.  Wharton,  City  Clerk,  Appellant. 

April  27 — May  16, 1899. 

Mandamus:  Judgments:  City  clerk:  Common  council:  Limitation  on 

taxation. 

L  Where  a  city  charter  contains  no  specific  regulation  of  the  manner 
in  which  a  judgment  against  the  city  shall  be  inserted  in  the  tax 
roll,  its  provisions  that  no  execution  shall  be  issued  on  any  such 
judgment,  but  that  it  shall  be  levied  on  all  the  taxable  property  of 
the  city  and  placed  in  the  next  tax  roll  for  collection,  taken  in  con- 
nection with  sec.  929,  Stats.  1898,  makes  it  the  duty  of  the  city 
clerk,  upon  proof  of  such  judgment  being  filed  as  required  by  law, 
to  include  it  in  the  tax  roll,  and  such  duty  can  be  enforced  by  man- 
damus. 

2.  Failure  of  the  common  council  to  include  such  a  judgment  in  their 
tax  levy  for  city  purposes  would  not  justify  a  refusal  of  the  clerk 
to  include  it  in  the  tax  rolL 

8.  A  limitation  in  a  city  charter,  that  the  total  tax,  "except  special 
taxes  levied  upon  property  abutting  upon  and  for  public  improve- 
ments," shall  never  exceed  two  per  cent  of  the  valuation,  refers  only 
to  taxes  authorized  by  the  charter;  and  it  is  no  answer  to  the  relief 
demanded  on  an  application  for  a  writ  of  mandamus  that,  after 
proper  proof  of  the  relator's  judgment  had  been  filed  with  the  city 
clerk  as  required  by  law,  the  council  had  levied  taxes  up  to  the 
charter  limit. 

[4.  Whether  such  charter  limitations  apply  in  any  event  to  judgments, 
not  determined.] 

5.  If  such  limitation  applies  to  judgments  at  all,  the  common  council 
is  bound  to  take  notice  thereof  when  it  makes  up  its  annual  budget 
and  tax  levy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

Application  for  a  writ  of  mandamus  requiring  the  defend- 
ant, as  city  clerk,  to  carry  out  in  the  tax  roll  the  amount  of 
relator's  judgment.  The  petition  showed  that  the  relator 
obtained  a  judgment  against  the  city  of  Ashland  on  Octo- 
ber 1, 1897;  that  on  the  30th  of  that  month  a  transcript  was 
filed  with  the  city  clerk,  with  the  proper  affidavit  of  non- 
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payment;  that  on  November  25, 1898,  another  affidavit  to 
the  same  effect  was  filed;  and  that  the  city  clerk  neglected 
and  refused  to  insert  the  amount  of  the  judgment  in  the  tax 
roll.  An  alternative  writ  was  issued,  to  which  the  clerk 
made  return  that  the  common  council  made  the  annual  tax 
levy  on  November  19, 1898,  and  made  no  provision  for,  and 
did  not  include,  the  said  judgment  in  said  levy;  that  the 
levy  made  by  the  council  for  the  necessary  maintenance  and 
operation  of  the  city  government  amounted  to  two  per 
centum  of  the  value  of  all  taxable  property  in  the  city;  and 
that  the  judgment  mentioned  was  based  upon  a  contract 
made  at  a  time  when  the  city  charter  fixed  a*  maximum 
limit  of  taxation  for  all  purposes  at  two  per  cent,  of  the 
valuation  of  the  property  therein.  The  return  was  de- 
murrer to  and  sustained.  The  defendant  elected  to  stand 
upon  his  return,  and  a  peremptory  writ  was  issued  as  prayed 
for.    Defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Brossard  db  Colig- 
non,  and  oral  argument  by  E.  E.  Brosscvrd.  To  the  point 
that  it  was  illegal  to  levy  taxes  in  excess  of  two  per  cent,  of 
the  valuation  of  the  taxable  property  to  pay  a  judgment 
arising  out  of  the  contract,  they  cited  sec.  1,  subch.  XV,  ch.  27, 
Laws  of  1889,  as  amended  by  sec.  6,  ch.  103,  Laws  of  1891; 
2  Dillon,  Mun.  Corp.  (4th  ed.),  §  769  and  note;  East  St.  Louis 
v.  U.  S.  ex  rd.  Zelley,  110  U.  S.  321;  Clay  Co.  v.  McAleer, 
115  U.  S.  616;  Stewart  v.  Jefferson  Police  Jury,  116  IT.  S. 
135;  Weber  v.  Traubel,  95  111.  427;  TJ.  S.  ex  rd.  Learned  v. 
Burlington,  2  Am.  L.  Keg.  (N.  S.),  394;  Wattles  v.  Lapeer, 
40  Mich.  624;  Burnes  v.  Atchison,  2  Kan.  454;  Clark  v. 
Davenport,  14  Iowa,  494;  Coffin  v.  Davenport,  26  Iowa,  515; 
Iowa  B.  L.  Co.  v.  Sac  Co.  39  Iowa,  124;  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  49  Am.  Eep.  416;  Porter  v.  Thomson,  22 
Iowa,  391. 

For  the  respondent  there  was  a  brief  by  Tomkins  <b  Mer- 
rill, and  oral  argument  by  W.  M.  Tomkins. 
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Bardeen,  J.  The  appellant  insists  that  under  the  city- 
charter  the  authority  to  levy  a  tax  to  pay  judgments  against 
the  city  is  vested  in  the  common  council,  and  that  the  city 
clerk  cannot  be  compelled  to  insert  the  amount  of  the  judg- 
ment in  the  tax  roll  until  the  council  has  voted  a  levy  for 
that  purpose.  It  is  admitted  that  the  charter  contains  no 
specific  regulation  of  the  manner  in  which  a  judgment  shall 
be  inserted  in  the  tax  roll.  Sec.  15,  subch.  VIII,  ch.  27,  Laws 
of  1889,  provides  that  no  execution  shall  issue  on  any  judg- 
ment, but  it  shall  be  levied  on  the  taxable  property  of  the 
city.  Sec.  7,  subch.  XV,  provides  for  the  making  of  the 
annual  budget  by  the  council,  for  purposes  of  taxation,  from 
estimates  made  by  the  different  city  officers,  but  contains  no 
provision  as  to  an  estimate  or  levy  to  meet  judgments.  It 
then  says,  "The  council  shall  thereupon,  by  resolution  levy 
such  sums  of  money  as  shall  be  sufficient  for  the  several  pur- 
poses for  which  taxes  are  authorized  not  exceeding  the  limit 
provided  by  law."  The  following  section  requires  the  clerk 
to  make  out  the  tax  roll  as  soon  as  practicable  after  the  levy 
shall  have  been  made  by  the  council,  and  the  certificate  of 
the  county  clerk  as  to  the  amount  of  state  and  county  taxes 
shall  have  been  received,  but  contains  no  reference  to  judg- 
ments. It  is  argued  that  the  section  of  the  charter  providing 
that  "  the  judgment  shall  be  levied  on  the  taxable  property 
of  the  city  and  placed  in  the  next  talc  roll  for  collection," 
together  with  the  other  supplementary  provisions^  referred 
to,  contemplates  formal  and  specific  action  on  the  part  of  the 
council  before  the  judgment  shall  be  placed  in  the  tax  roll 
for  collection. 

"We  cannot  agree  with  this  contention.  In  none  of  the 
provisions  mentioned  is  the  council  required  to  consider  or 
act  upon  judgments  filed  for  collection.  Before  the  claim 
upon  which  it  is  based  could  crystallize  into  a  judgment,  it 
had  to  pass  the  scrutiny  of  that  body.  When  it  became 
final,  nothing  remained  to  be  done  but  to  pay  it.    The  char- 
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ter  says  it  shall  not  be  collected  in  the  usual  way,  as  by  ex- 
ecution, but  shall  be  levied  upon  the  taxable  property  of  the 
city  "  and  placed  in  the  next  tax  roll  for  collection."  The 
amount  of  the  city's  obligation  is  definite,  and  its  duty  to 
pay  fixed.  The  council  has  no  power  to  diminish  the  amount, 
or  postpone  the  day  of  payment.  The  charter  imposes  upon 
some  one  the  duty  to  place  the  amount  of  the  judgment  in 
the  tax  roll.  Under  the  law,  that  duty  falls  upon  the  clerk. 
The  charter  being  silent  as  to  any  action  of  the  council  with 
respect  to  judgments,  the  ministerial  duty  of  carrying  out 
the  amount  of  the  judgment  in  the  tax  roll  would  very  nat- 
urally pass  to  the  officer  charged  with  the  duty  of  making 
up  the  tax  roll.  We  are  aided  in  this  construction  by  ref- 
erence to  the  general  statutes  which  went  into  effect  Sep- 
tember 1,  1898.  Sec.  929  provides  that  whenever  a  final 
judgment  shall  be  rendered  against  any  city,  "unless  the 
charter  makes  other  provisions  for  the  collection  thereof," 
it  shall  be  the  duty  of  the  clerk,  upon  proof  of  such  judg- 
ment being  filed,  "  to  assess  the  amount  thereof  "  upon  the 
taxable  property  of  said  city.  The  charter  of  Ashland  has 
made  no  provision  as  to  the  carrying  of  the  judgment  into 
the  tax  roll,  or  as  to  the  collection  of  the  judgment;  and  no 
good  reason  is  perceived  why,  in  conformity  to  the  statute 
cited,  it  should  not  be  done  by  the  clerk.  When  due  proof 
of  the  judgment  was  filed  with  the  clerk,  he  had  no  discre- 
tion to  exercise.  When  the  charter  said  the  judgment  should 
be  placed  in  the  next  tax  roll,  it  meant  that  it  should  be 
placed  there  by  the  officer  charged  with  the  duty  of  mak- 
ing such  roll.  The  words  "  shall  be  levied  "  meant  nothing 
more  than  the  word  "  assess  "  in  the  general  statute.  In 
the  connection  used,  they  meant  nothing  more  than  that 
the  amount  of  the  judgment  should  be  extended  on  the  tax 
roll  on  the  basis  of  the  assessed  valuation  of  the  taxable 
property  of  the  city.  The  judgment  in  this  case  had  been 
on  file  for  a  long  time.    It  was  the  plain  and  imperative 
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<luty  of  the  clerk  to  include  it  in  the  tax  roll,  and  it  was  no 
justification  for  him  to  say  that  the  council  had  not  included 
it  in  their  levy  for  city  purposes. 

Again,  it  is  said  that  the  council  made  a  tax  levy  for  the 
maintenance  and  operation  of  the  city  government  to  the 
amount  of  two  per  cent,  of  the  taxable  property  of  the  city 
before  this  action  was  commenced,  and  that  under  the  char- 
ter no  greater  tax  can  be  levied  in  any  one  year.  Sec.  1, 
subch.  XV,  as  amended  by  sec.  6,  ch.  103,  Laws  of  1S91,  says: 
"  All  property  in  the  city  subject  to  taxation  under  the  laws 
in  this  state  shall  be  subject  to  taxation  for  all  purposes  au- 
thorized by  this  act,  but  the  total  of  the  taxes  for  all  pur- 
poses, except  the  special  taxes  levied  upon  property  abutting 
upon  and  for  public  improvements,  shall  never  exceed  two 
per  centum  of  the  valuation  of  any  property  in  said  city." 
My  own  opinion  is  that  this  section  is  so  indefinite  and  un- 
certain as  to  be  void,  but  a  majority  of  the  court  think  it 
can  bo  sustained  as  a  valid  limitation.  Considering  it  upon 
that  basis,  it  must  be  held  to  refer  only  to  such  taxes  as, 
under  the  charter,  the  council  are  authorized  to  levy;  that 
is,  taxes  authorized  by  the  charter.  "When  the  relator  made 
proof,  and  filed  its  judgment  with  the  city  clerk,  it  then  be- 
"came  absolutely  entitled  to  have  it  inserted  in  the  tax  roll. 
This  having  been  done  before  the  council  was  called  upon 
to  make  up  its  annual  budget  for  that  year,  if  the  limitation 
applies  to  judgments  at  all,  that  body  was  bound  to  take 
notice  thereof.  It  was  therefore  no  answer  to  the  relief  de- 
manded in  this  action  for  the  clerk  to  say  that  the  council 
had  levied  taxes  up  to  the  charter  limit.  The  right  of  the 
relator  to  have  its  judgment  included  in  the  tax  roll  being 
absolute  before  the  council  were  called  upon  to  take  action, 
that  right  could  not  be  defeated  by  any  procedure  it  might 
thereafter  adopt.  There  seems  to  be  good  reason  for  saying 
that  the  charter  limitation  referred  to  does  not  apply  in 
cases  of  judgments,  but  we  leave  that  point  undetermined, 
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and  rest  this  decision  upon  the  ground  that  the  relator's 
right  to  have  its  judgment  carried  into  the  tax  roll  had 
ripened  before  the  council  took  action,  and  could  not  there- 
fore be  defeated. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kumba,  Plaintiff  in  error,  vs.  Gilham,  Defendant  in  error. 

April  S7—May  16, 1899. 

Parent  and  child:  Liability  for  torts:  Agency:  Scope  of  authority :  Rati* 
fication:  Negligence:  Proximate  cause,  ' 

L  There  is  no  general  liability  of  a  father  for  torts  of  a  minor  son. 
Such  liability  arises  only  when  the  fact  of  agency  for  the  father  is 
proved,  and  the  act  is  within  the  scope  of  the  agency;  and  no  pre- 
sumption of  agency  results  f  roni  the  relationship, 

2.  While  the  child  may  be  engaged  in  some  undertaking  beneficial  to 
the  father,  it  is  not  sufficient  to  charge  the  latter  with  the  tort,  un- 
less such  engagement  is  in  accordance  with  the  direction  or  author- 
ity of  the  father. 

&  A  father,  desiring  to  take  his  daughter  to  her  school,  ordered  the 
liveryman  to  send  the  team  to  his  shop,  informing  him-  he  woulc^ 
go  in  place  of  his  son.  A  third  person  interfered,  took  the  team, 
daughter,  and  son,  and  started,  without  the  father's  knowledge.  On 
learning  this  the  father  attempted  to  prevent  his  son's  going,  but 
was  too  late.  While  returning,  the  kingbolt  broke,  the  front  wheels 
came  out,  and  the  buggy  was  left  by  the  son,  in  an  upright  posi- 
tion, as  far  out  on  the  side  of  the  road  as  he  could,  so  that  the 
nearest  part  of  it  was  about  ten  feet  from  the  traveled  track,  the 
top  half  down,  and  the  front  wheels  separated  from  the  body  of 
the  buggy.  The  liveryman,  on  inquiry  of  the  father,  promised  he 
would  send  for  the  disabled  buggy.  About  a  week  thereafter,  the 
buggy  still  remaining  where  the  son  had  left  it,  but  having  been 
overturned  by  some  unknown  agency,  the  plaintiffs  team,  while 
driven  along  the  road,  took  fright  at  the  buggy  and  ran  away  caus- 
ing damaga  Held,  that  while  the  purpose  of  the  father  had  been 
accomplished,  there  was  a  complete  absence  of  any  contact  of  the 
father  with  the  transaction,  in  the  way  of  instruction  or  authorize 
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tion,  and  the  son  could  not  be  said  to  be  engaged  upon  the  business 
of  the  father. 

4  The  fact  that  the  defendant  asked  the  liveryman  whether  he  or  the 
defendant  should  go  after  the  broken  buggy  did  not  show  a  ratifi- 
cation of  the  son's  acts. 

5.  The  broken  buggy,  as  left  by  the  son  on  a  country  road  remote  from 
habitations,  was  not  an  object  likely  to  frighten  an  ordinarily  quiet 
and  docile  horse. 

&  It  was  not  reasonable  to  anticipate  in  such  case  that,  before  the 
buggy  was  sent  for  and  removed,  it  would  be  interfered  with  by 
others. 

7.  If  by  such  interference  the  situation  and  position  of  the  buggy  had 
become  such  as  would  likely  frighten  horses,  the  leaving  of  it  by  the 
side  of  the  road  by  the  son,  in  a  different  position,  not  dangerous, 
cannot  be  said  to  be  the  proximate  cause  of  plaintiff's  injury. 

Error  to  review  a  judgment  of  the  circuit  court  for  Mar- 
athon county:  Chas.  V.  Bardeen,  Circuit  Judge.    Affirmed. 

The  defendant  on  a  Wednesday  or  Thursday  in  Novem- 
ber hired  from  a  liveryman  a,  team  to  send  for  his  daughter, 
asking  for  a  quiet  team  as  he  wanted  to  send  his  son,  about 
fourteen  years  old.  He  at  the  same  time  notified  the  livery- 
man that  he  should  want  a  team  on  Sunday  to  take  his 
daughter  back  to  her  school.  The  son  went,  and  brought 
home  his  sister.  On  Saturday  the  father  telephoned  the 
liveryman  that  he  would  not  send  his  son  back  with  the 
sister,  as  it  was  too  cold,  but  would  go  himself,  and  directed 
him  to  send  the  team  to  his  (the  father's)  meat  market  at 
9  o'clock  Sunday  morning.  On  Sunday  morning  one  Po- 
ronto,  who  was  teaching  school  in  the  same  vicinity  as  the 
defendant's  daughter,  went  to  the  livery  stable,  and  said 
that  he  would  take  the  team  which  defendant  had  ordered, 
as  he  had  arranged  to  ride  out  with  them,  arid  that  the  son 
would  go  with  them  and  bring  the  team  back.  He  was 
accordingly  given  the  team  by  the  liveryman,  went  to  de- 
fendant's house,  got  the  son  and  daughter,  and  started  off, 
all  without  any  knowledge  or  consent  on  the  part  of  the  de- 
fendant, who,  being  disappointed  by  the  nonarrival  of  the 
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team  at  his  market,  telephoned  to  the  liveryman,  and  learned 
that  Poronto  had  called  for  it,  whereupon  he  hastened  to  his 
house  in  order  to  prevent  his  son's  going,  but  was  too  late, 
the  party  being  a  mile  away  by  that  time.  On  the  way 
back  the  young  man  experienced  an  accident,  the  front 
wheels  coming  out  from  under  the  buggy  and  breaking  the 
kingbolt,  when  he  was  still  about  ten  miles  from  home.  lie 
thereupon  ran  the  buggy  just  as  far  out  on  the  side  of  the 
road  as  he  could,  so  that  the  nearest  part  of  it  was  some- 
where from  nine  to  twelve  feet  from  the  nearest  traveled 
track,  and  went  home  without  it.  On  his  son's  arrival  the 
defendant  telephoned  the  liveryman  of  the  fact  of  the  break- 
down, and  inquired  if  the  liveryman  would  send  for  the  dis- 
abled buggy,  or  wished  him  (the  father)  to  do  so.  The 
liveryman  said  he  would.  On  the  Wednesday  following, 
the  plaintiff,  driving  a  span  of  horses  which  he  had  had 
four  or  five  weeks,  and  which  hfc  testified  were  well  broken 
and  gentle,  but  which  numerous  other  witnesses  testified 
were  skittish,  and  one  of  them  greatly  given  to  shying  and 
wheeling  out  of  the  road  at  any  unusual  object,  was  driving 
on  the  road  where  the  buggy  was.  It  had  been  changed 
from  its  natural  posture,  right  side  up,  in  which  the  son  left 
it,  so  that  the  dashboard  was  up  in  the  air  and  the  top  rested 
on  the  ground.  The  horses  shied  and  threw  plaintiff  out, 
and  then  ran  away,  causing  some  damage.  It  was  proved 
that  the  buggy  was  of  the  most  ordinary  type,  such  as  was 
commonly  driven  throughout  that  neighborhood.  The  liv- 
eryman estimated  that  there  were  a  thousand  practically  like 
it  in  Wausau,  and  that  nearly  every  farmer  had  one. 

A  verdict  was  rendered  for  the  plaintiff  upon  the  first 
trial,  which  the  court  set  aside,  granting  a  new  trial.  Upon 
the  second  trial  the  court  ordered  a  verdict  for  the  defend- 
ant. Appellant  assigns  as  error  both  the  granting  of  a  new 
trial  and  the  ordering  of  a  verdict  for  the  defendant  on  the 
second  trial. 
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The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Mylrea,  Marchetti  dk  Bird,  and  for  the  defendant  in 
error  on  that  of  Ryan,  Hurley  &  Janes. 

Dodge,  J.  1.  The  primary  question  of  law  here  presented 
is  whether  the  defendant  is  liable  for  the  acts  of  his  son* 
assuming  them  to  be  negligent.  As  to  this  question  the 
facts  are  without  dispute.  The  law  is  well  settled  that  no 
general  liability  of  the  father  for  torts  of  a  minor  son  exists. 
Such  liability  in  general  results  only  from  the  rule  of  re- 
spondeat superior  when  the  fact  of  agency  for  the  father  is 
proved,  and  no  presumption  of  agency  results  from  the 
domestic  relationship.  17  Am.  &  Eng.  Ency.  of  Law,  392; 
Schouler,  Dom.  Rel.  §  263 ;  Schaefer  v.  Osterbrink,  67  Wis. 
495;  WinJder  v.  Fisher,  95  Wis.  355;  Moon  v.  Towers,  8  0.  B. 
(K  S.),  611. 

True,  it  is  said  in  Schaefer  v.  Osterlrink  that,  where  an  in- 
jury is  caused  by  a  minor  in  driving  his  father's  team  upon 
the  father's  business,  it  may  suffice  to  show  that  such  acts 
have  been  customarily  done  in  the  presence  and  with  the 
knowledge  of  the  father;  but  this  rule  bears  only  on  suffi- 
ciency of  the  proof  of  the  agency  or  authority,  and  has  no 
application  to  the  present  case. 

Again,  there  is  a  line  of  cases  sustaining  liability  for  acts 
done  in  the  father's  presence  (Strohl  v.  Levan,  39  Pa.  St.  177), 
or  where  acts  are  done  by  very  young  children  on  the  father's 
premises,  likely  to  frighten  passing  teams,  and  it  was  shown 
that  similar  conduct  had  been  customary,  to  the  father's 
knowledge  {Hover son  v.  Noker,  60  Wis.  511).  These  cases 
are  predicated  on  the  assumed  power  of  control  by  a  parent 
over  his  children,  and  the  latter  upon  the  responsibility  of 
one  who  maintains  on  his  premises  anything  known  to  be 
dangerous  or  having  a  tendency  to  injure  others.  But,  apart 
from  these  exceptional  aspects  of  the  question,  proof  is 
essential  of  the  conferring  of  authority  to  do  something  for 
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the  father,  within  the  scope  of  which  is  the  tort  alleged ; 
and,  as  Mr.  Schouler  sums  up  the  subject,  it  is  always  a  de- 
fense to  show  that  the  parent  was  not  able  to  prevent  the 
act  complained  of.  It  is  not  sufficient  that  the  child  was 
engaged  in  some  undertaking  beneficial  to  the  father,  or 
which  he  desired  to  have  accomplished,  unless  such  engage- 
ment be  in  accordance  with  directions  or  authority  from  the 
father.     Winkler  v.  Fisher,  supra;  Moon  v.  Towers,  supra. 

In  the  case  at  bar  there  is  a  complete  absence  of  any  con- 
tact of  the  father  with  the  transaction,  in  the  way  of  in- 
struction,-authorization,  or  even  interest  in  the  enterprise, 
further  than  the  mere  fact  that  an  object  which  he  (the 
father)  desired  was  being  accomplished,  namely,  the  trans- 
portation of  the  daughter  to  her  school.  But  this  purpose 
was  not  being  accomplished  in  the  manner  desired  by  the 
father,  nor  in  accordance  with  any  instructions  or  author- 
ity from  him.  His  plan  was  to  hire  a  different  team,  and 
drive  his  daughter  out  himself,  being  unwilling  that  the 
son  should  go.  That  purpose,  without  his  consent  and  be- 
yond his  control,  was  interrupted  and  modified  to  suit  the 
convenience  of  a  third  person,  Poronto,  who  desired  to 
travel  to  the  same  vicinity,  and  who  obtained  from  the  liv- 
eryman the  team  in  question.  True,  he  said  he  desired  to 
take  the  team  which  had  been  ordered  by  the  defendant, 
but  no  authority  or  even  knowledge  on  the  defendant's  part 
is  shown.  The  team,  of  course,  had  to  be  brought  back, 
and  the  son  went  for  that  purpose;  but  the  father  did  not 
authorize  it,  and  would  have  prevented  it,  had  it  been  within 
his  power.  It  is  hardly  possible,  therefore,  to  say  even  that 
the  son  was  engaged  upon  business  of  the  father.  Quite  as 
much  was  he  engaged  upon  the  business  of  Poronto.  Even 
if  it  can  be  said  that  the  son  was  in  charge  of  the  father's 
team, — a  proposition  in  much  doubt, —  he  clearly  was  not  so 
in  charge  by  any  authority  or  consent,  but,  on  the  contrary, 
against  the  wishes  and  beyond  the  control  of  the  father. 
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The  suggested  acts  of  ratification  are  wholly  insufficient 
to  accomplish  that  result.  They  consist  merely  in  an  in- 
quiry of  the  liveryman  as  to  whether  he  would  go  after  the 
disabled  buggy,  or  wished  defendant  to.  This  was  after 
the  event,  when  the  defendant  had  no  control  over  the  mat- 
ter, when  he  could  not  undo  what  had  been  done;  and  the 
words  are  not  significant  of  approval  of  that  which  had 
been  done  without  his  consent,  and  which  he  would  have 
prevented  if  he  could.    Heath  v.  Paul,  81  Wis.  532,  538. 

2.  It  seems  to  us  clear  that  a  buggy  left  as  this  was,  with 
the  top  half  down,  right  side  up,  although  the  front  wheels 
were  gone,  standing  ten  feet  out  of  the  traveled  track  of  a 
country  road  through  the  woods,  could  not  be  calculated  to 
frighten  and  render  uncontrollable  ordinarily  quiet  and 
docile  horses.  They  are  accustomed  to  pass  such  buggies 
many  times  daily  when  traveling  the  highways,  and  to  see 
them  at  home.    Nichols  v.  Athens,  66  Me.  402. 

If,  then,  we  assume  that  the  buggy,  in  the  situation  and 
posture  which  it  occupied  at  the  time  of  the  injury,  had  be- 
come a  thing  likely  to  frighten  reasonably  quiet  horses,  the 
question  arises,  Was  the  act  of  the  son  in  leaving  the  buggy 
by  the  side  of  the  road  in  a  different  posture,  not  so  danger- 
ous, the  proximate  cause  of  the  injury?  That  involves  the 
permissibility  of  the  inference  by  the  jury  that  a  reasonably 
prudent  person,  leaving  a  disabled  buggy  ten  feet  outside 
of  the  traveled  track  of  a  highway  until  it  can  be  sent  for 
by  the  owner,  must  reasonably  anticipate  that,  before  it  is 
so  sent  for  and  removed,  it  will  be  interfered  with  by  others, 
and  put  in  a  posture  likely  to  frighten  horses;  involving 
considerable  gratuitous  exertion  for  the  mere  purpose  of 
doing  harm.  The  statement  of  the  question  renders  argu- 
ment unnecessary.  Such  act  is  one  of  vandalism,  void  of 
benefit  to  any  third  person,  and  not  to  be  anticipated  upon 
a  country  road  a  long  distance  from  habitations. 

We  conclude,  therefore,  on  both  of  the  grounds  above 
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stated,  that  the  defendant  was,  by  undisputed  evidence, 
shown  not  to  be  liable,  and  that  a  verdict  in  his  favor  was 
properly  directed,  which  fully  disposes  of  the  case.  No 
prejudicial  error  can,  therefore,  have  been  committed  in  set- 
ting aside  the  first  verdict  and  granting  new  trial. 
By  the  Court. — Judgment  affirmed* 

Babdeen,  J.,  took  no  part. 


^ Joseph  Dessert  Lumber  Company,  Plaintiff  in  error,  vs. 

112      l82&!  Wadleigh,  Defendant  in  error. 


*i 


April  £8— May  16, 1899. 

Pleading:  Trespass  or  trover?  Conversion:  Damages:  'Evidence:  Variance: 
Logs  and  lumber:  Notice, 

L  A  complaint,  alleging  that  the  defendant  unlawfully  and  with  force 

broke  and  entered' on  plaintiffs  lands  and  cut  down  and  carried 

/        away  trees  and  timber  and  converted  and  disposed  of  the  same  to 

/         his  own  use,  states  a  cause  of  action  for  trespass,  and  not  in  trover, 

!  and  in  the  absence  of  all  proof  connecting  him  with  cutting  the 

timber  or  entry  on  the  land,  a  nonsuit  should  be  granted. 

2L  In  such  complaint  the  allegation  of  the  conversion-by  the  defend- 
ant is  but  a  statement  of  damages  consequent  to  the  illegal  entry 
on  the  land,  and  while  evidence  of  conversion  is  proper  to  show 
such  damages,  it  alone  is  not  sufficient  to  prove  the  substance  of 
the  cause  of  action  alleged. 

&  The  admission  of  evidence  of  the  conversion  without  objection  for 
variance  would  not  entitle  the  plaintiff  to  judgment  therefor, 
since  such  evidence  was  admissible,  under  the  complaint,  to  show 
consequential  damages. 

4  Under  sea  4269,  R.  S.  1878,  the  purchaser  of  logs  from  the  original 
wrongdoer  is  not  liable,  without  allegation  and  proof  that  he  had 
notice  of  the  unlawful  cutting,  or  connecting  him  with  the  orig- 
inal wrongdoer. 

Error  to  review  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  W.  0.  Silverthorn,  Circuit  Judge.    Affirmed. 
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The  complaint  in  this  action,  omitting  the  formal  allega- 
tions, is  as  follows:  "That  during  the  winter  of  1896  and 
1897,  the  defendant  unlawfully,  and  with  force,  broke  and 
entered  upon  the  plaintiff's  land  in  the  county  of  Marathon 
and  state  of  "Wisconsin,  known  and  described  as  follows,  to 
wit:  Lots  6  and  16  of  section  18  in  township  26  north,  of 
range  9  east,  and  there  cut  down  and  carried  away  trees 
and  timber  belonging  to  the  plaintiff,  of  the  value  of  $170, 
and  converted  and  disposed  of  the  same  to  his  own  use,  to 
the  damage  of  the  plaintiff  $170."  The  answer  was  a  general 
denial.  On  the  trial,  plaintiff  made  proof  that  about  15,000 
feet  of  timber  had  been  cut  on  the  lands  described ;  that 
eight  of  these  logs  were  found,  with  a  lot  of  other  logs, 
banked  on  Plover  river,  about  three  miles  from  this  land  \ 
that  the  stumpage  value  was  $4  to  $5  per  thousand  feet,  and 
the  logs  on  the  bank  were  worth  about  $8  per  thousand  feet; 
and  that  the  logs  at  the  banking  place  had  been  cut  by  one 
Luchia,  and  had  been  sold  by  him  to  defendant  on  the  bank. 
It  was  admitted  that  defendant  got  the  logs  that  were  on 
the  bank,  drove  them  to  his  mill,  sawed  them  into  lumber, 
and  sold  the  lumber.  At  the  close  of  plaintiff's  testimony, 
the  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
.cause  of  action  stated  was  for  injury  to  lands,  and  no  proof 
had  been  offered  to  connect  the  defendant  with  the  cutting 
or  transportation  of  the  logs  from  the  land.  This  motion 
was  granted,  and  a  judgment  for  costs  was  entered  in  favor 
of  the  defendant.  Plaintiff  brings  the  case  to  this  court  by 
writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  Brown  & 
Pradt  and  F.  E.  Bump,  and  oral  argument  by  Neat  Brown. 

John  H.  Brennan,  for  the  defendant  in  error. 

Babdeen,  J.  While  it  is  true  that  the  Code  has  abolished 
the  distinctions  between  actions  at  law  and  suits  in  equity, 
and  has  provided  that  there  shall  be  but  one  form  of  action 
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for  the  enforcement  and  protection  of  private  rights  and  the 
redress  and  prevention  of  private  wrongs,  yet  there  still  exist 
certain  elements  or  features  pertaining  to  actions  which  aro 
unchanged  thereby.  These  do  not  belong  to  the  action  as 
a  judicial  instrument  for  establishing  a  right,  but  inhere  to 
and  belong  to  the  primary  and  remedial  rights  themselves. 
For  the  enforcement  and  protection  of  these  rights  hut  one 
form  of  action  exists,  but,  as  to  the  remedies  which  lie  back 
of  all  forms  of  action,  the  law  still  recognizes  and  observes 
distinctions  which  are  as  vital  as  before  the  Code.  It  is  just 
as  necessary  to-day  as  it  ever  was  that  a  suitor  should  so 
state  his  cause  of  action  that  the  court  may  determine 
whether  it  be  ex  contractu  or  ex  delicto.  In  the  one  case  the 
plaintiff  would  have  to  be  satisfied  with  a  mere  money  judg- 
ment, while  in  the  other  an  order  of  arrest  might  issue,  and 
an  execution  against  the  body.  This  certainty  of  statement 
is  also  important  for  the  purpose  of  determining  the  proper 
tribunal  for  the  trial  of  the  action.  Under  the  law,  certain  ac- 
tions are  local  to  the  extent  that  the  trial  thereof  may  be  com- 
pelled in  the  county  where  the  property  affected  is  situated. 
It  is  therefore  quite  essential  that  the  complaint  should  be 
sufficiently  specific  in  allegation  to  enable  the  parties  and  the 
court  to  say  whether  the  action  be  local  or  transitory.  It 
is  these  primary  rights  created  by  the  law,  and  the  wrongs 
committed  against  them,  and  the  remedial  rights  resulting 
from  such  wrongs,  which  are  to  be  considered  in  the  prac- 
tical administration  of  justice,  and  which  remain  unaffected 
by  the  reform  legislation.  When  a  complaint  is  presented 
for  judicial  inspection,  it  is  the  court's  first  duty  to  ascertain 
the  nature  of  the  cause  of  action  alleged,  as  well  to  protect 
the  rights  of  parties  as  to  the  place  of  trial,  as  to  administer 
the  proper  remedy.  It  is  suggested  that  the  complaint  in 
this  action  has  a  double  aspect,  and  may  be  either  what  was 
called  in  the  old  practice  a  complaint  for  trespass  to  lands 
or  one  of  trover  for  the  conversion  of  the  timber.    The  Ian- 
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guage  of  Chief  Justice  Dixon  in  Kewaunee  Go.  v.  Decker,  30 
Wis.  624,  seems  especially  applicable  to  the  contention  of 
plaintiff's  counsel  in  that  regard.  He  says:  "It  would  cer-  • 
tainly  be  a  most  anomalous  and  hitherto  unknown  condition 
of  the  laws  of  pleading,  were  it  established  that  a  plaintiff 
in  a  civil  action  could  file  and  serve  a  complaint,  the  partic- 
ular nature  and  object  of  which  no  one  could  tell,  but  which 
might  and  should  be  held  good  as  a  statement  of  two  or  three 
or  more  different  and  inconsistent  causes  of  action,  as  one  in 
tort,  one  upon  money  demand  on  contract,  and  one  in  equity, 
all  combined  or  fused  and  molded  into  one  count  or  declara- 
tion; so  that  the  defendant  must  wait  the  accidents  and 
events  of  trial,  and  until  the  plaintiff's  proofs  are  all  in,  be- 
fore being  informed,  with  any  certainty  or  definiteness,  what 
he  is  called  upon  to  meet.  The  proposition  that  a  complaint, 
or  any  single  count  of  it,  may  be  so  framed  with  a  double, 
treble,  or  any  number  of  aspects,  looking  to  so  many  distinct 
and  incongruous  causes  of  action,  in  order  to  hit  the  exigen- 
cies of  the  plaintiffs  case  or  any  possible  demands  of  his 
proof  at  the  trial,  we  must  say,  strikes  us  as  something  novel 
in  the  rules  of  pleading."  *~f- 

Counsel  for  plaintiff  in  error  contends  that  his  complaint 
may  be  considered  one  in  trover  for  the  recovery  of  the 
value  of  eertain  timber  cut  from  the  plaintiff's  land.  He 
admits  that  it  "  has  some  aspects  "  of  a  complaint  in  tres- 
pass. After  reading  the  complaint,  we  are  convinced  that 
that  admission  was  advisedly  made.  It  not  only  has  some 
of  the  aspects  of  such  a  complaint,  but  the  very  likeness  of 
such  pleading.  In  its  formal  allegations,  it  is  almost  an 
exact  reproduction  of  the  complaints  found  in  the  form 
books  for  injuries  to  real  estate  by  cutting  timber.  1  Abb. 
Forms,  470.  It  Has  all  the  attributes  of  a  complaint  for 
trespass  quaere  dausum.  It  alleges  the  ejitry  upon  plaint- 
iffs land,  the  cutting  of  the  timber,  the  carrying  of  the  same 
away,  and  conversion  to  the  use  of  defendant.  It  was  no 
Vol.  103—21 
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doubt  intended  for  just  what  it  appears  on  its  face  to  be, — 
a  complaint  for  unlawful  entry  and  cutting  of  plaintiffs 
timber.  There  was  an  absolute  failure  of  proof  in  this  re- 
gard. No  proof  was  offered  connecting  defendant  with  the 
cutting  of  any  of  the  timber,  or  with  any  entry  on  the  land. 
But  it  is  said  that  a  recovery  in  this  case  could  not  have 
been  sustained  under  that  portion  of  the  complaint  which 
alleges  a  conversion  of  the  logs  by  defendant.  The  allega- 
tion that  defendant  converted  the  logs  to  his  own  use  was 
but  a  statement  of  damages  consequent  to  the  illegal  entry 
on  the  land.  A  very  similar  complaint  was  considered  in 
Merriman  v.  McCormick  II  M.  Co.  86  Wis.  142.  There  was 
a  motion  to  make  the  complaint  more  definite  and  certain, 
on  the  grounds  that  it  alleged  trespass,  trover,  and  conver- 
sion, and  injury  to  business  credit.  The  court  said :  u  There 
is  but  one  cause  of  action,  and  that  is  trespass  quare  clausum 
/regit,  and  the  other  continuous  acts  of  the  defendants  are 
stated  as  the  consequential  damages  arising  therefrom  and 
connected  therewith."  The  argument  of  counsel  that  the 
complaint  was  framed  to  meet  all  the  contingencies  of  the 
proof  is  evidently  an  afterthought.  The  counsel  is  too  well 
versed  in  the  law  to  make  that  suggestion,  except  as  a  last 
resort.  The  plan  of  "  hitting  it  if  it  is  a  deer,  and  missing 
it  if  it  is  a  calf,"  does  not  prevail  in  legal  proceedings.  "  All 
that  goes  to  the  administration  of  justice  should  be  definite 
and  certain.  This  is  almost  equally  essential  to  the  claim, 
the  defense,  and  the  judgment.  When  these  become  vague 
and  loose,  the  administration  of  justice  becomes  vague  and 
loose,  with  a  tendency  to  rest,  not  so  much  on  known  and 
fixed  rules  of  law,  as  on  capricious  judgment  of  the  pecul- 
iarities of  each  case:  on  a  dangerous  and  eccentric  sense  of 
justice,  largely  personal  to  the  judges,  varying  as  cases  vary, 
rather  than  on  abiding  principles  of  right,  controlling  equally 
the  judgments  of  courts  and  the  rights  of  suitors."  Pierce 
v.  Carey  >  37  Wis.  232. 
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Again,  it  is  said  that  the  evidence  of  the  conversion 
came  in  without  objection  for  variance,  and  therefore  plaint- 
iff was  entitled  to  judgment.  The  difficulty  with  this  posi- 
tion is  that  such  evidence  was  proper,  under  the  complaint, 
to  show  consequential  damages.  The  defendant  was  not 
bound  to  anticipate  that  there  was  to  be  a  failure  of  proof 
of  the  substantial  matters  alleged  as  a  basis  of  the  cause  of 
action.  When  the  plaintiff's  case  ended,  he  took  the  only 
course  open  by  moving  for  a  nonsuit  for  failure  of  proof. 
The  plaintiff  stood  upon  its  complaint  as  being  one  for  con- 
version. It  departed  entirely  from  the  original  purpose  and 
scope  of  the  action,  and  sought  to  make  the  allegation  of 
consequential  damage  stand  as  the  substance  of  the  cause  of 
action  alleged.  That  this  was  not  permissible  seems  evident 
when  we  come  to  consider  that,  in  the  one  case,  the  action 
is  local  and  triable  in  the  county  where  the  land  is  situated ; 
and  in  the  other,  transitory  and  triable  in  the  county  of  the 
defendant's  domicile.  A  complaint  cannot  be  made  to  serve 
the  purpose  of  a  dragnet. 

It  is  further  suggested  that  the  action  can  be  supported 
as  one  under  sec.  4269,  R.  S.  1878,  and  that  the  defendant  can 
be  made  liable  as  a  purchaser  of  the  logs  from  the  original 
wrongdoer.  That  section  refers  to  trespassers  and  pur- 
chasers "  with  notice  "  of  such  unlawful  cutting.  There  was 
no  proof  that  defendant  had  any  such  notice.  So  far  as  the 
evidence  discloses,  the  defendant  was  an  innocent  purchaser 
of  the  logs  without  notice,  and,  without  allegation  and  proof 
connecting  him  with  the  original  wrong  done,  the  action 
cannot  be  sustained  under  that  section.  See  Tuttle  v.  W!hony 
52  Wis.  643.  The  case  of  Swift  v.  James,  50  Wis.  541,  comes 
the  nearest  to  sustaining  the  plaintiff's  contention  of  any  in 
the  books.  It  is  an  extreme  case,  and  must  be  limited  to  the 
facts  as  therein  disclosed.  The  complaint  alleged  an  unlaw- 
ful entry  upon  lands  in  Michigan,  the  cutting  of  timber,  the 
carrying  away,  and  a  conversion  of  the  same  in  the  cities  of 
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Milwaukee  and  Chicago.  The  opinion  says  that,  while  the 
complaint  might  have  been  sustained  as  one  for  trespass 
quare  clausum  if  the  action  had  been  brought  in  Michigan, 
yet,  the  suit  having  been  brought  in  this  state,  where  an  ac- 
tion for  the  original  trespass  could  not  be  maintained,  the 
allegations  of  the  original  trespass  might  be  treated  as  sur- 
plusage, and  the  action  sustained  here  for  conversion.  The 
court  evidently  ignored  the  principle,  recognized  in  Merrir 
man  v.  McCormick  JB.  M.  Co.,  supra,  that  the  allegation  of  con- 
version was  merely  supplemental  to  the  trespass  alleged,  and 
inserted  to  allow  proof  of  the  consequent  damages. 

It  is  unnecessary  to  prolong  this  discussion.  We  feel  quite 
clear  that  the  cause  of  action  alleged  is  for  injury  done  to 
real  estate;  and,  there  being  no  proof  connecting  defendant 
therewith,  the  nonsuit  was  proper. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Boelteb,.  Respondent,  vs.  Ross  Lumbkb  Company,  Appellant. 

April  *S— May  16, 1899. 

Master  and  servant:  Negligence:  Personal  injury:  Defective  appliances: 
Contributory  negligence:  Fellow-servants:  X-ray  examination:  In- 
structions to  jury:  Damages:  Court  and  jury. 

1.  Unless  it  appear  affirmatively  that  a  servant,  injured  by  a  defective 

wagon  furnished  by  the  master,  had  used  or  been  acquainted  with 
the  wagon  for  a  sufficient  length  of  time  to  have' necessarily  tested 
its  strength  or  observed  its  defects,  the  rule  requiring  a  master  to 
furnish  his  servant  with  reasonably  safe  machinery  and  imple- 
ments applies,  even  though  it  be  a  common  and  simple  implement 
and  in  the  hands  of  a  servant  having  as  much  experience  with 
and  knowledge  of  it  and  its  use  as  the  master. 

2.  Plaintiff  was  injured  by  the  breaking  of  a  wheel  of  one  of  defend- 

ant's wagons  which  he  was  using  for  the  first  time  under  the  direc- 
tion of  defendant's  foreman.  He  testified  that  he  observed  no  defect 


Digitized  by 


Google 


Wis.]  JANUAEY  TEEM,  1899.  325. 

Boelter  va  Ross  Lumber  Co. 

in  it,  and  oould  discover  none  by  looking  at  it,  and  that  no  one  in* 
formed  him  before  the  injury  that  it  was  unsafe  or  defective. 
Held,  that  it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff 
assumed  the  risk  or  was  guilty  of  contributory  negligence. 

8.  The  attention  of  defendant's  foreman  having  been  called  to  the  de- 
fect the  day  before  the  injury,  his  negligence  in  not  warning  plaint- 
iff was  the  negligence  of  defendant;  and  it  not  appearing  by  undis- 
puted evidence  that  plaintiff  knew  of  defendant's  custom  to  have 
its  teamsters  look  after  their  own  wagons,  instead  of  speaking  to 
the  foreman  about  repairs,  it  cannot  be  said  as  a  matter  of  law 
that  the  refusal  to  grant  a  nonsuit  or  direct  a  verdict  for  defend* 
ant  was  error. 

4  It  is  the  duty  of  the  master  to  provide  suitable  and  safe  machinery 
and  appliances  for  his  servant's  use,  and  keep  the  same  in  proper 
repair,  and  he  cannot  shift  such  duties  onto  his  subordinates. 

5.  It  is  no  abuse  of  discretion  to  refuse  to  compel  a  party  to  submit  to- 

a  second  examination  by  the  X-ray  process,  when  plaintiff  had  been 
accidentally  burned  during  the  first  examination  which  lasted  two 
hours,  and  had  also  permitted  two  of  defendant's  medical  witnesses 
to  examine  him. 

6.  An  instruction  to  the  jury  that "  Ordinary  care  and  prudence  is  such 

care  and  prudence  as  is  exercised  by  the  mass  of  mankind  or  ma- 
jority of  mankind  in  their  daily  affairs,"  without  qualification  or 
limiting  it  to  the  same  or  similar  circumstances  to  those  in  issue,  is 
error. 

7.  A  charge  which  leaves  it  to  the  jury  to  infer  that  any  negligence  on 

the  part  of  the  defendant  was  actionable,  even  though  it  was  not 
the  proximate  cause  of  the  injury,  is  erroneous. 
&  To  justify  the  assessment  of  damages  for  future  or  permanent  dis- 
ability, it  must  appear  that  continued  or  permanent  disability  is 
reasonably  certain  to  result  from  the  injury  complained  of. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  W.  0.  Silvebthorn,  Circuit  Judge.     Reversed* 

For  the  appellant  there  was  a  brief  by  Curtis,  Iieid  <& 
Smith,  and  oral  argument  by  George  Curtis,  Jr.  They  argued, 
among  other  things,  that  the  rule  requiring  the  master  to 
furnish  his  servant  with  reasonably  safe  machinery  and  ap- 
pliances does  not  apply  to  a  common  and  simple  implement 
such  as  an  ordinary  lumber  wagon,  especially  in  the  hands 
of  an  experienced  servant  having  as  much  knowledge  of  the 
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character  of  the  implement  and  its  use  as  the  master  him- 
self. Marsh  v.  Chickering,  101  N.  Y.  396;  Cahill  v.  Hilton, 
106  N.  Y.  512;  Meador  v.  L.  &  &  M.  S.  R.  Co.  138  Ind.  290; 
Borden  v.  Daisy  R.  M.  Co.  98  Wis.  407;  Holt  v.  C,  M.  <& 
St.  P.  R.  Co.  94  Wis.  596;  Corcoran  v.  Milwaukee  G.  L.  Co. 
81  Wis.  191;  Bailey,  Personal  Injuries,  §§  8,  9,  11,  13; 
Georgia  R.  cfe  B.  Co.  v.  Ndms,  83  Ga.  70;  Burlington  &  C. 
R.  Co.  v.  Liehe,  17  Colo.  280.  Plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Holt  v.  C,  M.  & 
St.  P.  R.  Co.  94  Wis.  596;  Borden  v.  Daisy  R.  M.  Co.  98 
Wis.  407;  Ilazen  v.  West  Superior  L.  Co.  91  Wis.  208;  Casey 
v.  C,  St.  P.,  M.  &  0.  R.  Co.  90  Wis.  113;  Soutar  v.  Minne- 
apolis 1.  K  Co.  68  Minn.  18;  Wedgwood  v.  C.  <fe  N.  W.  R.  Co. 
41  Wis.  478;  Kelly  v.  Abbott,  63  Wis.  307;  Goltz  v.  M.,  L.  S. 
<&  W.  R.  Co.  76  Wis.  136;  Ballou  v.  C.  &  N.  W.  R.  Co.  54 
Wis.  257 ;  Behm  v.  Armour,  58  Wis.  1.  The  negligence  shown, 
if  any,  other  than  plaintiffs  negligence,  was  that  of  a  fellow- 
servant.  Tan  den  Ueuvelv.  Nat.  F.  Co.  84  Wis.  636;  Pefer 
v.  Cutler,  83  Wis.  281,  Peschel  v.  C,  M.  <&  St.  P.  R.  Co.  62 
Wis.  338;  Stutz  v.  Armour,  84  Wis.  623;  Kliegel  v.  Weisel 
<&  V.  Mfg.  Co.  84  Wis.  148;  Johnson  v.  AsKUmd  W.  Co.  77 
Wis.  51;  Armour  v.  Hahn,  111  U.  S.  313;  Blazmski  v.  Per- 
kins, 77  Wis.  9 ;  Hoth  v.  Peters,  55  Wis.  405 ;  Heine  v.  C.  c£ 
1ST.  W.  R.  Co.  58  Wis.  525;  Kelly  v.  Abbott,  63  Wis.  307; 
Dwyer  v.  Am.  Kxp.  Co.  82  Wis.  307. 

For  the  respondent  there  was  a  brief  by  Barbers  cfe  Beg- 
linger,  attorneys,  and  John  H.  Brennan,  of  counsel,  and  oral 
.argument  by  John  H.  Brennan  and  Charles  Barber. 

Cassoday,  C.  J.  This  is  an  action  to  recover  damages  for 
personal  injury  sustained  by  the  plaintiff  while  in  the  de- 
fendant's employ  as  teamster  engaged  in  drawing  a  load 
of  lumber,  by  reason  of  one  of  the  wheels  breaking  down, 
thereby  throwing  the  plaintiff  off  from  the  top  of  the  load 
to  the  ground,  and  severely  injuring  him.   Issue  being  joined 
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and  trial  had,  at  the  close  of  the  trial  the  jury  returned  a 
general  verdict,  wherein  they  found  for  the  plaintiff,  and  as- 
sessed his  damages  at  $5,000.  From  the  judgment  entered 
thereon  the  defendant  brings  this  appeal. 

1.  It  is  contended  that  upon  the  undisputed  evidence  a 
nonsuit  should  have  been  granted  or  a  verdict  directed  in 
favor  of  the  defendant.  One  ground  for  such  contention  is 
that  the  rule  requiring  a  master  to  furnish  his  servant  with 
reasonably  safe  machinery  and  appliances  does  not  apply  to 
a,  common  and  simple  implement,  such  as  an  ordinary  lumber 
wagon,  especially  in  the  hands  of  a  servant  having  as  much 
experience  with  and  knowledge  of  the  implement  and  its 
use  as  the  master  himself.  There  might  be  much  force  in 
this  contention  if  it  appeared  affirmatively  that  the  plaintiff 
had  used  or  been  acquainted  with  the  wagon  for  a  sufficient 
length  of  time  to  have,  necessarily,  tested  its  strength  or  ob- 
served its  defects.  Corcoran  v.  Milwaukee  G.  Z.  Co.  81  Wis. 
191;  Burnett  v.  West  Side  R.  Co.  87  Wis.  392;  Holt  v.  C, 
Jf.  &  St.  P.  R.  Co.  94  Wis.  596;  Borden  v.  Daisy  R.  M. 
Co.  98  Wis.  407.  In  this  last  case  it  was  held  that:  "A 
servant  is  not  ordinarily  obliged  to  search  for  defects  in  in- 
strumentalities furnished  for  his  use.  Nevertheless,  in  the 
use  o£ ordinary  tools,  he  takes  the  risk  of  all  defects  therein 
which  are  open  and  obvious  to  a  person  of  ordinary  care  by 
reasonable  attention  to  them  as  they  are  used." 

In  the  case  at  bar  it  is  undisputed  that  at  the  time  of  the 
injury  the  defendant  had  twenty-four  or  twenty-five  different 
wagons  in  use  at  its  mills  at  Arbor  Vitae;  that  it  had  two 
or  three  teams,  and  employed  two  or  three  teamsters,  in- 
cluding the  plaintiff,  who  was  then  forty-three  years  of  age 
and  had  only  been  in  such  employment  twenty  days;  that 
the  general  method  of  such  teamsters  in  such  business  was 
to  use  the  same  team,  and  hitch  onto  some  one  of  the  empty 
wagons,  and  load  it  with  lumber  in  the  green  yard,  and  draw 
it  into  the  dry  yard,  and  leave  it  there  until  the  same  should 
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be  used,  and  so  on.  The  plaintiff  testified,  however,  that  he 
used  the  same  team  and  the  same  wagon  all  of  the  time  he 
was  there;  that  about  5:30  o'clock  in  the  afternoon  of  July 
2d,  1894,  the  defendant's  foreman  in  the  yard  told  him  to 
unhitch  from  his  wagon,  and  go  to  the  mill  and  get  an  empty 
wagon,  and  load  it  up  with  six-inch  siding  strips  in  the 
seventh  alley,  and  take  them  up  to  the  planing  mill,  which 
was  eighty  or  ninety  rods  distant;  that  he  did  so  unhitch 
from  his  wagon,  and  went  and  hitched  his  team  upon  the 
only  remaining  empty  wagon,  and  drove  into  the  seventh 
alley,  and  loaded  the  wagon,  as  directed,  putting  on  between 
2,000  and  2,500  feet;  that  the  man  assisting  him  put  the 
chain  around  the  load,  and  then  handed  him  the  lines;  that 
he  stood  upon  the  front  part  of  the  load,  and  at  first  drove 
south  seven  or  eight  rods,  and  then  turned  to  the  right,  and 
drove  to  the  eighth  alley;  that  when  he  got  to  the  eighth 
alley  he  sat  down  on  the  front  part  of  the  load,  and  drove 
north  about  eighty  rods,  when  the  nigh  hind  wheel  broke 
down,  and  threw  him  off  the  load,  and  severely  injured  him; 
that  he  had  never  used  that  wagon  before;  that  he  observed 
no  defect  in  it;  that  he  could  not  discover  any  defect  in  it 
by  looking  at  it,  and  that  no  one  informed  him  before  the 
injury  that  it  was  unsafe  or  defective.  We  cannot  say,  as. 
a  matter  of  law,  upon  the  undisputed  evidence,  that  the 
plaintiff  either  assumed  the  risk  or  was  guilty  of  contributory 
negligence.  There  is  evidence  tending  to  prove  that  a  day 
or  so  prior  to  the  injury  one  of  the  defendant's  teamsters  by 
the  name  of  "White  drew  a  load  of  about  4,000  feet  of  lumber 
upon  that  same  wagon;  that  he  and  the  man  with  him  ob- 
served, while  the  load  was  on,  that  the  wheel  was  dished, 
and  made  snake  tracks;  that  it  was  a  lighter  wagon  than 
the  others;  that  before  the  injury,  and  about  half  past  1  or  2 
o'clock  on  the  day  of  the  injury,  the  teamster  "White  informed 
the  defendant's  foreman  that  it  was  not  fit  to  be  used  any 
more,  but  that  the  foreman  replied  that  he  thought  it  might 
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be  used  to  haul  light  loads.  The  negligence  of  the  foreman 
in  that  regard  was  the  negligence  of  the  defendant.  Schvltz 
v.  C.y  M.  &  St.  P.  B.  Go.  48  Wis.  375. 

2.  Another  ground  upon  which  it  is  urged  that  a  nonsuit 
should  have  been  granted,  or  a  verdict  directed  for  the  de- 
fendant, is  that,  if  there  was  any  negligence,  it  was  that  of 
a  fellow-servant.  This  contention  is  based  upon  evidence 
to  the  effect  that  the  several  wagons  of  the  defendant  were 
kept  in  repair  at  the  defendant's  blacksmith  shop  and  wagon- 
repair  shop  at  Arbor  Vitae;  that  the  foreman  did  not  take 
much  notice  of  any  of  the  wagons;  that  it  was  not  custom- 
ary for  teamsters  to  speak  to  him  about  repairing  wagons, 
but  that  they  would  themselves  look  after  their  own  wagons, 
and,  if  they  saw  one  in  bad  order,  they  would  take  it  to  the 
shop.  But  it  does  not  appear  —  certainly  not  by  the  undis- 
puted evidence  —  that  the  plaintiff  had  any  knowledge  of 
such  custom.  Besides,  the  law  is  well  settled  that  it  is  the 
duty  of  the  master  to  provide  suitable  and  safe  machinery 
and  appliances  for  the  use  of  his  employees,  and  keep  the 
same  in  proper  repair,  and  that  the  master  cannot  shift  such 
duties  onto  his  subordinates.  1  Bailey,  Master  &  S.  §§  250, 
251,  and  cases  there  cited.  The  general  rule,  however,  does 
not  apply  to  defects  arising  from  daily  use  of  an  appliance, 
which  are  not  of  a  permanent  character  and  do  not  require 
the  help  of  skilful  mechanics  to  repair  the  same.  Id.  §  259. 
Upon  the  evidence  in  the  record,  we  cannot  say,  as  a  matter 

•of  law,  that  the  refusal  to  grant  a  nonsuit  or  direct  a  verdict 
in  favor  of  the  defendant  was  error. 

3.  We  perceive  no  error  in  refusing  the  defendant's  appli- 
cation for  a  second  examination  by  the  X-ray  process.  The 
plaintiff  had  submitted  to  one  such  examination,  lasting  two 
hours  or  more,  during  which  he  was,  by  accident,  burned,  and 
he  refused  to  submit  to  another  examination.  He  had  also 
permitted  two  of  the  defendant's  medical  witnesses  to  exam- 
ine him.    Within  the  recent  ruling  of  this  court,  we  think 
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there  was  no  abuse  of  discretion  in  refusing  to  compel  him 
to  submit  to  a  second  examination  by  such  X-ray  process. 
O'Brien  v.  La  Crosse,  99  Wis.  421. 

4.  Error  is  assigned  because  the  court  charged  the  jury 
that:  "  Ordinary  care  and  prudence  is  such  care  and  pru- 
dence as  is  exercised  by  the  mass  of  mankind  or  majority 
of  mankind  in  their  daily  affairs.  ...  It  is  such  care 
and  prudence  as  is  exercised  by  the  mass  of  mankind  or 
majority  of  mankind."  This  was  given  without  qualifica- 
tion, or  limiting  it  to  the  same  or  similar  circumstances, 
and,  under  the  repeated  rulings  of  this  court,  was  errone- 

•  ous.  Duthie  v.  Washburn,  87  Wis.  233,  and  cases  there  cited ; 
Ilennesey  v.  C.  &  N.  W.  R.  Co.  99  Wis.  110,  118.  The 
charge  is  open  to  criticism  in  several  particulars.  It  is  re- 
peatedly stated,  in  effect,  that  if  the  wagon  was  unsafe  for 
the  purpose  required,  and  the  defendant  knew  or  should 
have  known  of  it,  and  failed  to  repair,  or  notify  the  plaint- 
iff, "  then  the  defendant  was  guilty  of  negligence."  It  is 
to  be  remembered  that  the  defendant  was  only  liable  for 
actionable  negligence.  The  several  portions  of  the  charge 
referred  to  left  the  jury  to  infer  that  any  such  negligence 
on  the  part  of  the  defendant  was  actionable  negligence, 
«ven  though  it  was  not  the  proximate  cause  of  the  injury. 
DeUenrieter  v.  Kraus-Merkd  M.  Co.  97  Wis.  279;  Maitland 
v.  Gilbert  P.  Co.  97  Wis.  487;  McFarlane  v.  Sidlivan,  99 
Wis.  363,  364. 

5.  This  court  has  repeatedly  held  that,  "to  justify  the 
assessment  of  damages  for  future  or  permanent  disability, 
it  must  appear  that  continued  or  permanent  disability  is 
reasonably  certain  to  result  from  the  injury  complained  of." 
White  v.  Milwaukee  City  R.  Co.  61  Wis.  537.  To  the  same 
-effect,  Hardy  v.  Milwaukee  St  R.  Co.  89  Wis.  187;  Block  v. 
Milwaukee  St.  R.  Co.  89  Wis.  371 ;  Smith  v.  Milwaukee  B. 
<b  T.  Exch.  91  Wis.  368.  Some  portions  of  the  charge  are 
open  to  the  criticism  that  it  authorized  the  jury  to  find  dam- 
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ages  for  the  natural  and  probable  consequences  of  the  in- 
jury, although  in  other  portions  of  the  charge  the  rule  as  to 
reasonable  certainty  is  sufficiently  stated. "  There  may  be 
some  doubt  whether  some  of  the  testimony  given  by  a  med- 
ical expert,  to  which  exception  was  taken,  is  sufficient  to 
justify  a  finding  of  permanent  injury,  but,  as  it  will  be  ob- 
viated upon  a  new  trial,  we  refrain  from  considering  the 
same. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

As  to  the  power  to  compel  a  plaintiff  to  submit  to  a  physical  exami- 
nation, see  note  to  McQuigan  v.  D.,  L.  <fc  W.  R.  Co.  (129  N.  Y.  50),  in  14 
L.  R  A.46&—  Rep. 


Gilbbbt,  Respondent,  vs.  Pieb,  Appellant. 

April  28— May  16, 1899. 

Taxation:  Ejectment:  Interest:  Statutes:  Amendment  by  implication. 

In  an  action  of  ejectment,  governed  by  sec.  3087,  R  &  1878,  as  amended 
by  oh.  805,  Laws  of  1880,  where  the  original  owner  recovers  judg- 
ment, the  rate  of  interest  to  be  added  to  the  taxes  to  be  repaid  by 
such  owner  as  a  condition  of  relief,  is  twenty-five  per  cent,  per 
annum,  and  such  rate  was  not  changed  by  ch.  182,  Laws  of  1891. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Frank  M.  Fish,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Harriet  H.  Pier,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Brown  dk  Pradt, 
attorneys,  and  Frwildin  E.  Bump,  of  counsel,  and  oral  argu- 
ment by  Need  Brown.  To  the  point  that  the  statutes  under 
consideration  are  in  pari  materia  and,  though  enacted  at 
different  times,  should  be  construed  together  as  though  they 
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constituted  one  act,  they  cited  Sutherland,  Stat.  Const. 
§§  283,  284,  and  cases  cited;  St.  Louis  v.  Howard,  119  Mo. 
41;  S.  C.  41  Am!  St.  Rep.  630;  State  v.  Atkinson,  88  Wis.  1; 
State  ex  ret.  Sweet  v.  Cunningham,  88  Wis.  81 ;  Zamont  v. 
Jlibbard,  S,  B.  db  Co.  88  Wis.  109;  Flanders  v.  Merrimack, 
48  Wis.  567;  KoUock  v.  Madison,  84  Wis.  458;  23  Am.  & 
Eng.  Ency.  of  Law,  375;  1  Kent,  Com.  463;  Mayor  of  Balti- 
more v.  Root,  63  Am.  Dec.  692;  People  v.  Utica  Ins.  Co.  8 
Am.  Dec.  243;  Orndoff  v.  Turman,  21  Am.  Dec.  608; 
Blakeney  v.  Blakeney,  30  Am.  Dec.  574;  New  England  G* 
S.  Co.  v.  B.  &  0.  Jti.  Co.  69  Am.  Dec.  181;  Harrington  v. 
Smith,  28  Wis.  43;  Dillingham  v.  Fisher,  5  Wis.  475;  State 
ex  rel.  Calkins  v.  Harvey,  13  Wis.  371;  Adler  v.  Milwaukee 
P.  B.  Mfg.  Co.  13  Wis.  57;  Clark  v.  JanesviUe,  10  Wis.  136; 
23  Am.  &  Eng.  Ency.  of  Law,  311,  and  cases  cited;  State  v. 
Gerhardt,  145  Ind.  439;  U.  S.  v.  Freeman,  3  How.  556; 
Simpkins  v.  Ward,  45  Mich.  559. 

Winslow,  J.  The  amount  involved  upon  this  appeal  is 
less  than  $100,  and  the  case  comes  here  upon  certificate  of 
the  trial  judge.  It  appears  from  the  certificate  that  the  ac- 
tion is  one  of  ejectment  by  the  original  owner  against  the 
holder  of  tax-title  deeds  based  on  the  tax  sales  of  1891  and 
1892,  and  that  the  tax  deeds  were  held  void  on  account  of 
irregularities  not  going  to  the  groundwork  of  the" tax,  where- 
upon judgment  was  ordered  for  the  plaintiff  upon  condition 
that  he  pay  into  court,  within  ninety  days,  the  amount  of  the 
unpaid  taxes  paid  by  the  defendant,  with  interest  thereon  at 
fifteen  per  cent,  per  annum,  which  the  plaintiff  did,  and 
judgment  was  thereupon  entered  in  his  favor.  The  defend- 
ant claimed  that  interest  should  have  been  allowed  at  twenty* 
five  per  cent.,  and  preserved  her  exception  to  the  order  lim- 
iting her  recovery  to  fifteen  per  cent.,  and  took  her  appeal. 
It  also  appears  that  the  defendant  had  paid  the  taxes  upon 
the  lands  in  question  for  the  three  years  immediately  follow- 
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ing  her  last  tax  deed,  and  the  question  submitted  is  whether 
the  plaintiff  must  pay  interest  at  twenty-five  per  cent,  or  at 
fifteen  per  cent,  as  a  condition  of  relief. 

The  section  of  the  statute  which  fixed  the  amount  to  be 
paid  by  the  plaintiff  in  ejectment  as  a  condition  of  recovery 
in  cases  likef  the  present  was  sec.  3087,  It.  S.  1878,  as  amended 
by  ch.  305,  Laws  of  1880.  This  section  requires  interest  to 
be  computed  at  the  rate  of  twenty-five  per  cent,  per  annum, 
and  its  terms  remained  unaltered  until  the  passage  of  ch.  161, 
Laws  of  1897,  which  reduced  the  rate  to  fifteen  per  cent. 
It  is  claimed,  however,  by  the  plaintiff  (and* this  theory  seems 
to  have  been  adopted  by  the  trial  court),  that  the  rate  was 
changed  by  necessary  implication  by  ch.  182,  Laws  of  1891. 
By  the  terras  of  this  chapter,  four  sections  of  the  Eevised 
Statutes  of  1878  were  in  terms  amended,  viz.  sees.  1146, 1165, 
1192,  and  1200,  by  striking  out  the  words  "twenty-five  per 
centum  "  wherever  they  occurred,  and  inserting  in  lieu  thereof 
the  words  "  fifteen  per  centum."  As  these  sections  all  relate 
to  the  rate  of  interest  to  be  charged  and  paid  upon  unpaid 
taxes  under  various  circumstances,  it  is  argued  that  the  leg- 
islature must  have  intended  to  make  tne  rate  uniform  in  all 
cases,  and  omitted  sec.  3087  by  oversight.  This  argument 
is  not  without  some  force,  and,  were  the  terms  of  sec.  3087 
in  any  respect  ambiguous  or  doubtful,  might  be  entitled  to 
very  serious  consideration.  But  the  language  of  sec.  3087 
is  so  plain  that  there  is  scarcely  room  for  the  doctrine  of 
repeal  by  implication;  at  least  the  implication  must  be  much 
stronger  than  is  raised  by  the  circumstances  here  present. 
It  may  well  be  that  the  legislature  deemed  that,  where  the 
original  owner  brought  action  against  the  tax-title  claimant, 
and  thus  put  him  to  the  expense  and  trouble  of  defending  a 
law-suit,  a  higher  rate  of  interest  ought,  in  justice,  to  be  paid ; 
and  this  explanation  seems,  also,  to  find  support  in  the  fact 
that  sec.  1210A,  which  required  the  payment  of  twenty-five 
per  cent,  in  certain  cases  by  an  original  owner  who  brought 
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an  action  in  equity  to  set  aside  tax  sales,  remained  untouched 
by  the  act  of  1891.  However,  we  are  not  compelled  to  find 
explanations  for  legislative  action  where  the  words  are  plain, 
and  the  subject  within  legislative  control.  It  is  sufficient  to 
say  that  sec.  3087  was  not  amended,  either  expressly  or  by 
implication,  by  the  act  of  1891.  The  plaintiff  should  have 
been  required  to  pay  twenty-five  per  cent,  per  annum  as  a 
condition  of  relief,  and  the  question  submitted  by  the  trial 
judge  is  so  answered. 

By  the  Court — The  judgment  and  the  order  fixing  the 
amount  to  be  deposited  by  the  plaintiff  are  reversed,  and  the 
action  is  remanded  with  directions  to  enter  the  proper  order 
in  accordance  with  this  opinion,  and  for  further  proceedings 
according  to  law. 

Babdeen,  J.,  took  no  part. 


Hob  334I        Doolittle  and  another,  Respondents,  vs.  Laycook,  Appei- 
Jg-gl  .  lant. 

108         384 

112       U77  May  IS — June  t ,  1899. 

Pleading:  Negligence:  Definiteness:  Attorneys  at  law, 

1.  Negligence  or  incompetency  is  a  mixed  question  of  law  and  fact,  and 

allegations  charging  negligence  or  incompetency,  as  applied  to  the 
conduct  of  a  party,  are  not  mere  conclusions  of  law,  but  statements 
of  ultimate  facts. 

2.  In  an  action  to  recover  attorney's  fees,  a  counterclaim  that  plaintiffs 

were  practicing  attorneys  and  employed  by  defendant,  that  they 
did  not  act  for  his  best  interests  but  conducted  his  business  incom- 
petently, dishonestly,  carelessly,  and  negligently,  and  in  conse- 
quence he  was  compelled  to  pay  and  did  pay  more  than  was  justly 
due  from  him,  is  sufficient  on  demurrer,  although  objectionable  as 
being  indefinite. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Reversed. 
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Plaintiffs  are  attorneys,  and  bring  this  action  to  recover 
for  professional  services  rendered  to  defendant.  Answer 
was  made  patting  in  issue  the  value  of  such  services,  and 
setting  up  a  counterclaim.  The  counterclaim  alleges  the 
employment  of  plaintiffs  to  conduct  the  litigation  mentioned 
in  the  complaint  as  the  foundation  of  plaintiffs'  claim,  and 
then  reads  as  follows:  "That  the  plaintiffs  undertook,  as 
such  attorneys,  to  act  for  the  defendant  in  such  litigation, 
and  thereafter,  and  during  the  pendency  of  such  litigation,  so 
acted ;  that,  in  the  management  and  conduct  of  such  litiga- 
tion, the  plaintiffs  herein  did  not  act  for  the  best  interests 
of  this  defendant,  and  did  not  give  the  matter  such  atten- 
tion as  to  protect  defendant's  interests,  but  managed  the 
same  incompetently,  dishonestly,  carelessly,  and  negligently; 
that  solely  by  reason  of  such  incompetent,  dishonest,  care- 
less, and  negligent  management  and  conduct  on  the  part  of 
the  plaintiffs  herein,  acting  as  such  attorneys,  this  defendant 
was  compelled  to  and  did  pay  to  the  plaintiffs  in  said  con- 
solidated action  the  sum  of  two  hundred  and  fifty  dollars 
more  than  was  justly  due  to  it,  to  the  defendant's  damage 
two  hundred  and  fifty  dollars."  The  plaintiffs  demurred  to 
the  counterclaim  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Frawley^  Bundy  dk  Wilcox. 

For  the  respondents  there  was  a  brief  by  Wickham  cfe  Farry 
and  oral  argument  by  James  Wickham. 

Babdeen,  J.  "  The  general  and  well-established  rule  in 
pleading  is  that  the  pleader  should  state  the  particular  facts 
which  constitute  his  cause  of  action  or  defense,  and  a  general 
allegation  that  the  opposite  party  caused  an  injury  or  loss 
to  the  pleader  by  carelessness  or  negligence,  or  by  his  fraud- 
ulent acts,  is  not  to  be  tolerated  as  a  sufficient  statement  of 
facts,  unless  the  opposite  party  is  disposed  to  admit  the  truth 
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of  such  general  statements  by  a  demurrer,  or  he  takes  issue 
upon  them."  Young  v.  Lynch,  66  Wis.  514.  This  language 
of  Judge  Tayloe  is  applicable  to  the  pleading  under  con- 
sideration. It  is  true  that  the  allegations  showing  the  plaint- 
iffs' liability  are  quite  general,  and  that  the  precise  act  or 
omission  which  caused  the  resulting  damage  is  not  stated. 
Negligence  or  incompetency  is  a  mixed  question  of  law  and 
fact,  and  hence  allegations  of  negligence  or  incompetency, 
as  applied  to  the  conduct  of  a  party,  are  not  mere  conclu- 
sions of  law,  but  rather  statements  of  ultimate  facts.  Many 
cases  might  be  cited  where  courts  have  sustained  pleadings 
upon  mere  general  allegations  of  neglect  or  omission  of  duty, 
when  they  have  been  tested  by  demurrer.  No  doubt,  the 
opposite  party  is  entitled  to  have  *,  more  particular  state- 
ment of  the  charge  against  him,  but  he  cannot  secure  that 
relief  by  demurrer.  His  remedy  is  by  motion  to  make  the 
pleading  more  definite  and  certain.  Fitts  v.  Waldeck,  51  Wis. 
567;  and  see  Carey  v.  C.  <6  N.  W.  R.  Co.  67  Wis.  608 ;  Cheney 
v.C,  M.  <&  XT.  R.  Co.  75  Wis.  223;  Schneider  v.  Wis.  Cent.  Co. 
81  Wis.  356;  Monahan  v.  N.  W.  C.  Co.  84  Wis.  596;  Hanson 
v.  Anderson,  90  Wis.  195. 

The  counterclaim  alleges  that  plaintiffs  were  practicing 
attorneys;  that  they  were  employed  by  defendant;  that  they 
did  not  act  for  the  best  interests  of  defendant,  but  conducted 
the  business  confided  to  them  "  incompetently,  dishonestly, 
carelessly,  and  negligently,"  and  that  in  consequence  thereof 
the  defendant  was  compelled  to  pay  and  did  pay  two  hun- 
dred and  fifty  dollars  more  than  was  justly  due  from  him. 
Admitting  these  statements  to  be  true,  there  is  enough  to 
raise  an  issue.  Undoubtedly  the  pleading  would  have  been 
susceptible  to  a  motion  to  make  more  definite.  It  is  very 
far  from  being  a  model,  and  would  have  received  judicial 
condemnation  had  the  proper  proceeding  been  taken. . 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 
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Olson,  Administratrix,  Respondent,  vs.  The  Phcenix  Manu-  iu8       887 
faotubing  Company,  imp.,  Appellant.  *477 

May  16 — June  St  1899, 

Negligence:  Joint  tort-feasors:  Collapse  of  building:  Killing  of  workman 
not  an  employee:  Proximate  cause:  Pleading:  Deflniteness. 

1.  Appellant,  which,  with  two  other  contractors,  had  entered  into  inde- 

pendent contracts  to  dismantle  and  reconstruct  a  building  which 
collapsed,  causing  the  death  of  plaintiff's  intestate,  owed  him  the 
duty  of  reasonable  care  in  conducting  its  operations,  so  far  as  they 
might  with  reasonable  probability  affect  others  employed  on  the 
building,  and  if  it  was  guilty  of  negligence  which  a  reasonably  pru- 
dent person  would  have  foreseen  was  likely  to  cause  or  aid  in  caus- 
ing the  fall  of  the  building  and  consequent  injury  to  workmen 
thereon,  it  is  liable  in  damages,  although  the  intestate  was  not  in 
its  employ,  and  other  responsible  human  agencies  may  have  con- 
tributed to  the  injury. 

2.  When  two  or  more  independent  causes  join  to  produce  an  injury  and 

the  origin  of  each  is  a  responsible  cause,  each  author  is  liable. 

3.  A  complaint  alleging  indiscriminately  that  the  various  acts  causing 

damage  were  the  acts  of  all  three  contractors,  and  also  that  the 
contractors  were  acting  independently,  under  the  liberal  rules  for 
construction  of  pleadings,  is  not  demurrable,  the  remedy  being  by 
motion  to  make  such  allegations  more  definite  and  certain. 

4.  The  injury  of  a  man  employed  in  a  three-story  building  is  a  probable 

and  proximate  result  of  its  collapse. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  Jambs  O'Neill,  Circuit  Judge.    Affirmed. 

Appeal  from  order  overruling  appellant's  demurrer  to  a 
complaint.  It  is  alleged,  among  other  things,  that  the  de- 
fendants Truax  and  Kahn  were  the  owners  of  a  dilapidated 
and  dangerous  building,  and  adopted  certain  plans,  methods, 
and  specifications  for  dismantling  or  tearing  down  said 
building,  and  repairing  and  reconstructing  the  same,  and 
for  that  purpose  the  appellant  and  two  other  defendants  en- 
tered into  independent  contracts  with  the  owners  for  doing 
said  work;  that  the  plans  and  specifications  adopted  by  the 
Vol.103— 22 
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owners  were  improper  and  imperfect;  that  each  of  the  con- 
tractors and  their  foremen  were  incompetent,  unqualified, 
and  incapable  of  comprehending  and  understanding  the  im- 
portance of,  and  the  difficulty  and  dangers  connected  with, 
said  undertaking;  that  the  contractors  neglected  to  employ 
capable  or  competent  foremen  and  employees,  or  to  furnish 
their  servants  and  laborers  with  proper  tools,  implements, 
and  instrumentalities,  and  omitted  to  take  the  requisite  and 
indispensable  precautions  to  guard  against  the  collapse  and 
fall  of  the  building;  that,  in  an  interval  of  the  absence 
of  plaintiff's  intestate  for  about  a  week,  various  things  were 
done  naturally  tending  to  make  probable  the  collapse  of 
the  building,  such  as  cutting  away  portions  of  the  walls, 
partially  removing  foundations  under  them,  cutting  out  and 
removing  studdings  and  framework  and  supporting  iron 
rods,  and  piling  some  40,000  pounds  in  weight  of  materials 
upon  the  third  floor;  that  the  defendants  all  authorized,  or- 
dered, and  directed  the  manner,  mode,  and  method  in  which 
the  work  was  being  done,  and  sanctioned  and  approved  of 
the  tools,  implements,  and  instrumentalities  used  therein; 
that  plaintiff's  intestate  was  ignorant  of  these  various  perils, 
and  on  the  17th  day  of  August,  1896,  was  assigned  to  work 
on  the  second  floor  of  said  building,  and  that  the  three  con- 
tractor defendants  "  employed  and  used,  and  were  employ- 
ing and  using,  unsuitable,  unfit,  and  inadequate  tools,  imple- 
ments, instrumentalities,  and  appliances  in  doing,  executing, 
and  performing  said  work  of  dismantling,  removing,  re- 
modeling, renovating,  repairing,  rebuilding,  and  reconstruct- 
ing said  building,  on  and  between  the  29th  day  of  July  and 
the  17th  day  of  August,  1896,  in  so  careless,  negligent,  and 
reckless  a  manner,  under  the  immediate  and  continuous  su- 
pervision, direction,  and  control  of  the  said  defendants  Peter 
Truax  and  Alfred  Kahn,  who  empowered,  authorized,  ap- 
proved, sanctioned,  adopted,  and  ratified  the  manner,  mode, 
and  method  of  doing,  executing,  and  performing  said  work, 
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according  to  and  in  pursuance  of  improper,  unsafe,  and  de- 
fective plans  and  specifications  provided  by  and  furnished 
to  said  contractors  by  said  defendants  Peter  Truax  and 
Alfred  Kahn,  which  naturally,  directly,  necessarily,  and  in- 
evitably resulted  in  causing  and  occasioning  the  collapse 
and  fall  of  said  building  on  the  17th  day  of  August,  1896," 
whereby  the  plaintiff's  intestate,  while  in  the  exercise  of 
due  care  and  caution,  and  without  fault  or  negligence,  was 
precipitated  to  the  basement,  crushed  by  falling  timber  and 
debris,  and  instantly  killed ;  that  the  plaintiff  is  the  widow 
and  administratrix  of  the  estate  of  deceased,  and  dependent 
upon  him  for  support. 

For  the  appellant  there  was  a  brief  by  V.  W.  James,  attor- 
ney, and  Frawley,  Bundy  db  Wilcox,  of  counsel,  and  oral  ar- 
gument by  Mr.  James. 

For  the  respondent  there  was  a  brief  by  A.  C.  Larson  and 
J.  0.  GUbertson,  and  oral  argument  by  Mr.  Larson. 

Dodge,  J.  While  the  appellant,  not  being  his  employer, 
did  not  owe  plaintiff's  intestate  the  special  duty  of  provid- 
ing a  reasonably  safe  place  to  work,  it  did  owe  the  duty  of 
reasonable  care  in  conducting  its  operations,  so  far  as  they 
might,  with  reasonable  probability,  affect  others  employed 
on  the  building;  and  if  it  was  guilty  of  negligence  which  a 
reasonably  prudent  person  would  have  foreseen  was  likely 
to  cause,  or  aid  in  causing,  the  fall  of  the  building,  and  con- 
sequent injury  to  workmen  thereon,  it  is  liable  in  damages, 
although  other  responsible  human  agencies  may  have  con- 
tributed. "Where  two  or  more  independent  causes  join  to 
produce  an  injury,  and  the  origin  of  each  is  a  responsible  one, 
each  author  is  liable.  Cook  v.  if.,  St.  P.  &  S.  S.  M.  R.  Go. 
98  Wis.  624,  642;  Slater  v.  Mersereau,  64  K  Y.  138.  Such 
case  is  within  the  rule  that  joint  tort-feasors  are  all  liable 
and  may  be  sued  either  jointly  or  separately.  The  difficulty 
with  this  complaint  is  that  all  three  of  the  contractors  are 
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indiscriminately  alleged  to  have  done  the  various  acts  con- 
stituting negligence,  and  it  is  urged  that,  inasmuch  as  it 
also  appears  that  they  were  acting  independently,  they 
could  not  all  have  done  any  of  those  acts,  and  therefore  the 
complaint  fails  to  allege  that  either  of  them  did  any.  But 
that  objection  could  better  be  raised  and  considered  upon 
a  motion  to  make  definite  and  certain  such  allegations,  upon 
which  motion  such  degree  of  specification  as  is  possible  to  the 
plaintiff  would  doubtless  be  ordered.  But,  upon  general  de- 
murrer and  in  obedience  to  sec.  2668,  R.  S.  1878,  and  to  the 
rules  of  construction  indicated  by  this  court  in  Fitte  v.  WaL- 
dech,  51  Wis.  567;  Rich  v.  Eeshena  L  Co.  56  Wis.  287; 
Young  v.  Lynch,  66  Wis.  514;  Schneider  v.  Wis.  Cent.  Co. 
81  Wis.  357;  DoolitUe  v.  Lay  cock,  ante,  p.  334;  and  many 
other  cases, —  we  think  it  must  be  held  that  the  complaint 
fairly  charges  each  of  the  defendants  with  the  commission  of 
the  various  acts  of  negligence  alleged  generally  to  have  been 
committed  by  the  defendants  or  by  the  contractors,  and,  as 
so  considered,  it  clearly  charges  that  the  collapse  of  the  build- 
ing was  not  only  the  reasonably  probable,  but  the  necessary, 
result  of  the  bad  methods,  incompetent  superintendency, 
unsafe  and  unsuitable  appliances,  and  negligent  and  reckless 
manner  of  conducting  the  work,  and  other  acts  therein  com- 
mitted by  this  demurrant.  The  injury  of  a  man  employed 
in  a  three-story  building  is,  of  course,  a  probable  and  proxi- 
mate result  of  its  collapse.  The  demurrer  was  properly  over- 
ruled. 
By  the  Court. —  Order  of  circuit  court  affirmed. 
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Tufts,  Appellant,  vs.  Brace,  Assignee,  Respondent.         103  m\ 

|109    2791 

May  16 — June  f ,  1899. 
Conditional  sales:  Election  to  rescind:  Voluntary  assignments. 

"L  Defendant's  assignor  purchased  a  soda-water  apparatus  under  a  con- 
tract providing  that  the  title  should  not  pass  until  it  was  paid  for, 
with  the  right  reserved  in  the  seller  to  retake  and  remove  the  same 
on  default  on  any  instalment  The  contract  was  duly  executed 
and  filed.  After  notice  from  defendant  of  the  voluntary  assign- 
ment, that  the  assignee  recognized  plaintiff's  lien,  and  that  if  plaint- 
iff desired  to  hold  his  security  and  not  file  a  claim  against  the  estate 
it  would  be  satisfactory  to  him,  default  having  been  made  in  pay- 
ments of  instalments,  plaintiff,  with  the  assignee's  consent,  took 
possession  of  the  apparatus  and  removed  it  out  of  Wisconsin. 
Plaintiff  filed  his  claim  against  the  insolvent's  estate  for  the  bal- 
ance due  on  the  contract,  which  was  disallowed.  Held,  that  plaint- 
iff intended  to  and  did  cancel  and  rescind  the  contract. 

2.  While  the  contract  was  not  drawn  so  as  to  put  the  vendor  to  his 
election  between  rescission  and  retaking  the  property,  or  enforcing 
payment,  yet  he  could  not,  on  taking  possession,  sell  such  property 
as  his  own,  or  appropriate  the  same  to  his  own  use,  without  work- 
ing a  rescission  of  the  contract,  or  having  the  value  of  the  property 
applied  as  payment  or  part  payment  of  the  purchase  price. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

Arthur  S.  Shoemaker,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wichham  &  Farr> 
and  oral  argument  by  James  Wichham. 

Cas8odat,  C.  J.  This  is  an  appeal  from  an  order  disallow- 
ing the  plaintiff's  claim  against  the  estate  of  Henry  E.  Con- 
verse, who  made  a  voluntary  assignment  for  the  benefit  of 
his  creditors  to  the  defendant,  Brace,  December  2,  1897. 
The  circumstances  under  which  the  alleged  claim  arose  are 
in  effect  as  follows: 

On  May  10, 1897,  Converse,  residing  at  Eau  Claire,  signed 
a  written  order  on  James  W.  Tufts,  located  at  Boston,  Mas- 
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sachusetts,  for  a  soda-water  apparatus  (described),  for  $888 
and  an  old  soda-water  apparatus  then  owned  by  Converse; 
and,  upon  bill  of  lading,  he  thereby  agreed  to  honor  a  sight 
draft  for  fifteen  per  cent.,  and  to  pay  the  balance  in  monthly 
sums  as  follows:  $22,  and  interest  at  six  per  cent,  until  paid, 
from  date  of  shipment,  for  each  payinent,  and  for  such  bal- 
ance and  interest  to  execute  and  deliver  contract  notes  of 
like  tenor  and  form  as  the  one  printed  on  the  back  thereof, 
maturing  as  above  set  forth,  "  the  delivery  of  said  apparatus, 
etc.,  to  be  conditional  upon  compliance  with  the  above  terms 
and  conditions,  and  said  apparatus  to  remain  the  property  of 
James  W.  Tufts  until  paid  for;"  and  he  therein  agreed  to 
insure  the  goods  for  the  amount  of  such  claim, —  the  loss,  if 
any,  payable  to  James  W.  Tufts  as  his  interest  might  ap- 
pear,—  and  to  keep  the  same  insured  until  all  payments 
should  be  made.  Such  order  was  signed  by  Converse,  and 
also  by  James  W.  Tufts,  per  T.  J.  Morton.  Upon  the  back 
of  the  order  and  contract  was  indorsed  the  form  of  a  note, 
as  indicated,  containing  a  statement  to  the  effect  that  it  was 
thereby  understood  and  agreed  by  and  between  the  pur- 
chaser and  James  W.  Tufts  that  the  title  to  the  above-men- 
tioned property  did  not  pass  to  the  purchaser,  and  that  until 
all  such  notes  should  be  paid  the  title  to  the  property  should 
remain  in  James  W.  Tufts,  who  should  have  the  right,  in 
case  of  nonpayment  at  maturity  of  either  of  such  notes,  with- 
out process  of  law,  to  enter  and  retake  immediate  possession 
of  the  property,  wherever  it  might  be,  and  remove  the  same. 
Such  cash  payment  was  made  and  such  several  notes  for  the 
balance  of  such  purchase  money  were  executed  by  Converse 
under  date  of  May  29,  1897,  and  delivered  to  the  plaintiff; 
and  about  the  same  time  "the  goods  were  shipped  to  Con- 
verse, and  the  old  fountain,  said  to  be  of  the  value  of  about 
$200,  delivered  to  the  plaintiff.  June  26,  1897,  such  order, 
so  signed  by  the  respective  parties,  was  filed  in  the  office  of 
the  city  clerk  of  Eau  Claire. 
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It  appears  that  after  the  defendant,  as  assignee,  had  noti- 
fied the  plaintiff  of  the  assignment,  the  plaintiff,  under  date 
of  December  23, 1897,  wrote  to  the  defendant  to  the  effect 
that  he  had  received  such  notice,  also  a  letter  from  his  agent 
to  the  effect  that  Converse  expected  to  adjust,  and  settle  up, 
and  resume  business  and  payments  to  the  plaintiff;  that  two 
of  the  notes  were  overdue,  but  he  would  defer  action  until 
he  heard  from  the  defendant,  and  would  hold  Converse  on 
the  apparatus,  for  which  he  was  secured  by  "  mortgage  " 
filed  in  the  city  clerk's  office  at  Eau  Claire.  To  that  letter 
the  defendant  replied,  under  date  of  December  27,  1897, 
recognizing  such  "  mortgage "  so  on  file,  and  stating,  in 
effect,  that  he  had  sold  the  stock  and  fixtures,  but  that  the 
plaintiffs  "  mortgage  "  was  not  affected  by  the  sale;  that  if 
the  plaintiff  desired  to  hold  his  security,  and  not  file  any 
claim  against  the  estate,  that  would  be  satisfactory  to  him; 
that  he  could  make  such  arrangement  with  Converse  as  "he 
thought  best,  as  that  was  a  matter  outside  of  the  assignment 
proceedings,  and  something  which  did  not  concern  him. 
Thereupon,  and  on  or  about  January  1, 1898,  Converse  hav- 
ing made  default  in  two  of  such  payments,  as  mentioned, 
the  plaintiff  took  possession  of  the  soda-water  apparatus, 
with  the  consent  of  the  defendant,  and  removed  the  same  to 
Boston,  Massachusetts.  May  6, 1898,  the  plaintiff  filed  with 
the  clerk  of  the  court  in  such  assignment  proceedings  his  veri- 
fied claim  for  the  unpaid  balance  of  $768.04  secured  by  such 
notes.  Thereupon  the  assignee  filed  objections  to  such  claim 
upon  the  ground,  among  other  things,  that  the  taking  of 
the  possession  and  removing  the  property  to  Boston,  under 
the  circumstances  stated,  was  a  cancellation  and  rescission 
of  such  sale.  The  court  so  found,  and  ordered  that  the  ob- 
jection to  such  claim  so  filed  be,  and  the  same  was  thereby, 
sustained,  and  the  claim  was  thereby  disallowed. 

From  that  order  the  plaintiff  appeals. 

It  is  contended,  upon  the  one  side,  that  the  written  in- 
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struraent  in  question  constituted  a*conditional  sale,  to  take 
effect  only  upon  complete  payment  by  the  vendee.  If  such 
was  the  fact,  still  it  must  be  conceded  that  the  writing  was 
"subscribed  by  the  parties,"  so  as  to  entitle  it  to  be  filed 
with  the  city  clerk,  as  required  by  the  statute  (R.  S.  1878, 
sec.  231 7).  W.  W.  EimhaU  Co.  v.  Mellon,  80  Wis.  133;  &  L. 
Sheldon  Go.  v.  Mayers,  81  Wis.  627.  True,  the  plaintiff  signed 
by  an  agent,  but  we  perceive  no  reason  why  that  should  not 
be  sufficient  to  satisfy  the  requirement  of  the  statute.  This 
court  has  gone  so  far  as  to  hold  that  an  agent,  without  writ- 
ten authority,  may  bind  his  principal  in  a  contract  for  the 
sale  of  real  estate,  required  to  be  in  writing  (R.  S.  1878, 
sec.  2302).  Dodge  v.  Hopkins,  14  Wis.  630;  Smith  v.  Arm- 
strong, 24  Wis.  446.  On  the  other  hand,  it  is  claimed  that 
the  stipulation  to  the  effect  that  the  title  should  so  remain 
in  the  plaintiff  until  the  purchase  price  was  all  paid  was 
merely  by  way  of  security,  and,  hence,  that  the  transaction 
was  essentially  a  mortgage. 

The  stipulation  in  the  agreement  that  the  vendee  should 
keep  the  goods  insured  for  the  amount  of  the  plaintiff's  claim, 
and  that  in  case  of  loss  the  same  should  be  payable  to  him 
as  his  interest  might  appear,  indicates  an  expectation  that 
Converse's  interest  in  the  property  should  increase,  and  that 
the  interest  of  Tufts  in  the  property  should  decrease,  as  pay- 
ments should  from  time  to  time  be  made  thereon.  As  in- 
dicated in  the  statement,  the  plaintiff  claimed  before  he  took 
possession  that  he  was  "  secured  by  a  record  of  the  mortgage 
filed."  The  defendant  replied  to  the  effect  that  his  mort- 
gage on  the  soda  fountain  was  not  affected  by  the  sale,  and 
that,  if  he  desired  to  hold  his  security  and  not  file  any  claim, 
that  would  be  satisfactory  to  him.  In  pursuance  of  such 
suggestion  the  plaintiff  took  possession  of  the  soda-water  ap- 
paratus, and  removed  the  same  beyond  the  jurisdiction  of 
the  court,  and  to  a  distant  state.  By  so  doing,  we  think  the 
court  was  justified  in  holding,  as  it  did,  that  the  plaintiff 
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thereby  intended  to  and  did  cancel  the  contract  of  purchase. 
This  does  not  mean  that  the  mere  act  of  taking  possession, 
without  such  understanding  and  implied  agreement,  would 
have  had  such  an  effect,  since  the  right  to  take  possession 
necessarily  followed  the  right  to  so  hold  the  legal  title, — 
whether  as  mere  security,  or  by  way  of  enforcing  the  con- 
tract. Besides,  the  several  notes,  the  form  of  which  was- 
indorsed  upon  the  back  of  the  contract,  expressly  provided 
that  upon  such  default  the  plaintiff  might  re-enter  and  im- 
mediately take  such  possession.  The  right  to  retake  pos- 
session under  such  a  contract  is  well  established.  Tufts  v. 
D'Arcambal,  85  Mich.  185;  Wiggins  v.  Snow,  89  Mich.  476; 
Ryan  v.  Wayson,  108  Mich.  519 ;  Brewer  v.  Ford,  54  Hun, 
116,  affirmed  in  126  N.  T.  643;  JEarle  v.  Robinson,  91  Hun, 
363;  Equitable  G.  P.  Go.  v.  Potter,  22  Misc.  (N.  T.),  124; 
Tlwmason  v.  Lewis,  103  Ala.  426;  Campbell  P.  P.  &  Mfg. 
Go.  v.  Rockaway  P.  Co.  56  N.  J.  Law,  676.  The  mere  fact 
of  taking  such  possession,  without  any  such  understanding  or 
agreement,  has  been  held  not  to  preclude  the  vendor  from 
recovering  the  balance  of  the  purchase  price.  Id.  But  even 
in  such  a  case  the  vendor  cannot  sell  such  property  as  his 
own,  or  appropriate  the  same  to  his  own  use,  without  a  re- 
scission of  the  contract,  or  having  the  value  of  the  property 
applied  as  payment  or  part  payment  of  the  purchase  price. 
Brewer  v.  Ford,  supra;  Earle  v.  Robinson,  supra. 

It  will  be  observed  that  in  the  case  at  bar  the  contract 
did  not  provide,  as  many  contracts  do,  that  the  retaking  of 
the  possession  should  operate  as  a  rescission,  or  as  a  forfeit- 
ure of  any  payments  made  thereon.  Of  course,  a  contract 
may  be  drawn  in  such  a  way  as  to  put  the  vendor  to  his 
election  either  to  rescind  the  contract  and  retake  the  prop- 
erty as  his  own,  or  to  enforce  payment  under  the  contract. 
Bailey  v.  Hervey,  135  Mass.  172;  Seanor  v.  McLaughlin,  165 
Pa.  St.  150;  Crompton  v.  Beach,  62  Conn.  25;  C.  Aultmcm 
<&  Co.  v.  Olson,  43  Minn.  409;  Molt  Mfg.  Co.  v.  Ewrng,  10& 
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Cal.  353;  McRea  v.  Merrifield,  48  Ark.  160;  Bensinger  8. 
A.  C.  R.  Co.  v.  Cain,  4  Tex.  App.  Civ.  Cas.  499.'  But  this 
is  not  that  kind  of  a  case.  The  conclusion  of  the  trial  court, 
however,  upon  the  facts  found,  appears  to  have  been  cor- 
rect. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Ritzingeb,  Assignee,  Appellant,  vs.  Eau  Claire  National 
Bank  and  others,  imp.,  Respondents. 

May  16— June  S,  1899. 

Chattel  mortgage:  fraudulent  conveyances:  Voluntary  assignment 

Bona  fide  creditors  of  an  insolvent  debtor  having  received  chattel 
mortgages  in  good  faith,  without  participating  in  any  intent  to 
hinder,  delay,  or  defraud  remaining  creditors,  their  securities  are 
valid  when  received  by  them,  and  are  unaffected  by  the  making 
of  a  voluntary  assignment  within  sixty  days  thereafter  unless  the 
mortgagor  contemplated  making  the  assignment  or  the  commence- 
ment of  proceedings  in  insolvency  at  the  time  the  mortgages  were 
given. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

This  was  an  action  brought  by  the  assignee  under  a  vol- 
untary assignment  of  the  firm  of  Schlosser  Bros,  to  set  aside 
two  chattel  mortgages  which  were  given  by  said  firm  of 
Schlosser  Bros,  to  the  defendants  the  bank  and  Schmidt,  re- 
spectively, on  the  ground :  first,  that  said  mortgages  were 
given  with  intent  to  defraud  creditors;  and,  second,  that 
within  sixty  days  after  the  giving  of  the , mortgages  the 
mortgagors  made  a  voluntary  assignment  for  the  benefit  of 
creditors. 

The  action  was  tried  by  the  court,  and  the  court  found, 
in  substance,  that  the  debts  owing  by  Schlosser  Bros,  to  the 
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bank  and  Schmidt  were  honafide  debts;  that  the  mortgages 
given  by  Schlosser  Bros,  to  said  bank  and  Schmidt  were  re- 
ceived by  the  mortgagees  without  notice  of  any  intent  on 
the  part  of  the  mortgagors  to  hinder,  delay,  or  defraud 
crditors;  that  Schlosser  Bros,  were  insolvent  when  said  mort- 
gages were  made,  and  that  the  mortgagees  had  reasonable 
cause  to  believe  them  to  be  insolvent;  that  although,  prior 
to  the  execution  of  the  mortgages,  Schlosser  Bros,  had  con- 
sidered the  advisability  of  making  a  voluntary  assignment, 
still,  at  the  time  when  the  mortgages  were  made,  they  did 
not  contemplate  either  the  making  of  a  voluntary  assign- 
ment or  the  commencement  of  proceedings  in  insolvency ; 
that  the  voluntary  assignment  was  in  fact  made  by  Schlosser 
Bros.  February  1, 1896,  being  fifty-nine  days  after  the  mort- 
gages were  given,  and  was  made  with  intent  to  defeat  said 
mortgages.  From  these  facts  the  court  concluded  that  the 
mortgages  were  valid  securities,  and  judgment  was  ren- 
dered for  the  defendants,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Frwwley  cfe  Bundy, 
attorneys,  and  Frederick  A.  Teatt,  of  counsel,  and  oral  argu- 
ment by  Mr.  TeaU. 

For  the  respondents  there  was  a  brief  by  Wickham  <&  Farr, 
attorneys  for  the  Eau  Cladre  National  Bank  and  others,  and 
Fleming  db  Blum,  attorneys  for  Schmidt,  and  oral  argument 
by  James  Wickham  and  John  B.  Fleming. 

Winslow,  J.  There  is  sufficient  evidence  to  support  the 
findings  of  fact;  hence  the  question  is  whether  the  findings 
support  the  judgment.  That  this  question  must  be  answered 
in  the  affirmative  seems  very  evident.  The  defendant  bank 
and  Schmidt  were  honajide  creditors  of  Schlosser  Bros.,  and 
received  their  chattel  mortgages  in  good  faith,  without  par- 
ticipating in  any  intent  which  Schlosser  Bros,  might  have 
had  to  hinder,  delay,  or  defraud  their  remaining  creditors. 
Hence,  under  well-established  principles,  their  securities  were 
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valid  when  received  by  them.  Koch  v.  Peters,  97  Wis.  492. 
Nor  were  the  securities  affected  by  the  making  of  a  voluntary 
assignment  within  sixty  days  after  the  mortgages  were  given, 
because  the  court  has  found,  upon  sufficient  evidence,  that  the 
debtors  did  not  contemplate  the  making  of  an  assignment  or 
the  commencement  of  proceedings  in  insolvency  at  the  time 
the  mortgages  were  given.  Barnes  v.  Nat.  Bank  of  Osh- 
kosh,  97  Wis.  16. 
By  the  Court. — Judgment  affirmed. 


Whereatt,  Respondent,  vs.  Ellis  and  another,  imp.,  Appel- 
lants. 

May  17  —  June  2, 1899. 

Bond  on  appeal:  Consideration:  Delivery:  Service:  Principal:  Sureties: 
Insolvency:  Discharge  from  debts:  Forfeiture  of  bond:  Liability  of 
sureties:  Recovery:  Damages:  Interest:  Demand 

1.  An  appeal  from  an  intermediate  order  being  perfected,  a  second 
bond,  required  and  given  as  terms  of  a  stay  of  proceedings  in  the 
.trial  court  pending  the  appeal,  conditioned  for  the  payment J)y  the 
party  appealing  to  the  opposite  party  of  such  judgment  as  he  may 
recover  in  the  action,  refers  to  the  judgment  that  such  opposite 
party  may  finally  recover  in  the  trial  court. 

3.  A  bond  given  in  response  to  a  discretionary  order  of  the  court  is  not 

void  for  want  of  a  consideration. 
&  A  bond,  not  required  by  any  statute  directing  the  manner  of  its  serv- 
ice, given  to  stay  proceedings  in  an  action,  is  sufficiently  served  if 
the  directions  of  the  court  in  that  regard  be  followed. 

4.  A  discharge  of  the  principal  in  a  bond  by  operation  of  law  does  not 

discharge  the  sureties. 

5.  A  bond  having  been  given  to  a  plaintiff,  conditioned  that  the  defend- 

ant will  pay  plaintiff  such  judgment  as  he  shall  recover  in  the  ac- 
tion, the  regular  recovery  of  a  judgment  and  failure  of  defendant 
to  pay  it  forfeits  the  bond  and  renders  the  sureties  liable  notwith- 
standing the  principal  may  have  been  previously  discharged  of  his 
liabilities  under  the  insolvent  laws  of  the  state. 
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&  In  an  action  on  a  penal  bond,  the  amount  recoverable  is  not  abso- 
lutely limited  by  the  penalty.  If  the  damages,  to  secure  which 
the  bond  was  given,  exceed  the  penalty  and  draw  interest,  the  pen- 
alty will  draw  interest  also,  and  the  recovery  may  include  both  the 
penalty  and  such  interest. 

7.  The  test  of  whether,  when  damages  against  a  principal  in  a  penal 

bond  exceed  the  penalty,  the  penalty  will  bear  interest,  depends 
upon  whether  suoh  damages  recoverable  against  the  principal  in- 
clude interest. 

8.  If  a  demand  upon  the  principal  is  necessary  to  start  the  interest 

period  running  against  him,  it  is  necessary  as  to  the  sureties;  and 
where  the  claim  is  wholly  unliquidated,  so  that  a  demand  against 
the  principal  will  not  start  the  interest  period  as  against  him,  it 
will  not  against  the  sureties,  nor  will  the  commencement  of  the 
action  have  that  effect,  because  the  latter  circumstance  has  no  sig- 
nificance as  to  the  time  when  interest  should  be  computed  other 
than  it  constitutes  a  demand. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

The  complaint  stated  all  the  material  facts  covered  by 
the  findings  filed  by  the  court.  Such  findings  were  in  sub- 
stance as  follows:  June  25, 1886,  plaintiff  recovered  a  judg- 
ment against  defendant  Ellis  for  $2,938.10  in  the  circuit 
court  for  Trempealeau  county,  Wisconsin.  Thereafter,  on 
motion  of  Ellis,  he  was  permitted  to  answer  the  complaint, 
the  judgment  to  stand,  however,  as  security  for  plaintiff's 
ultimate  recovery.  February  6, 1892,  thereafter,  Ellis  moved 
the  court  to  dismiss  plaintiff's  complaint.  That  motion  was 
denied  and  Ellis  appealed  from  the  decision  to  this  court, 
obtaining  a  stay  of  proceedings  in  the  circuit  court  upon 
filing  with  the  clerk  of  such  court  a  bond  in  the  sum  of 
$1,000  conditioned  that  he  would  pay  the  plaintiff  such  judg- 
ment as  he  might  recover  in  the  action.  The  bond  was 
signed  by  the  defendants  in  this  action,  Ellis  signing  as  prin- 
cipal and  the  other  defendants  as  sureties.  Such  sureties 
bound  themselves  as  follows:  "  The  said  defendant  will  pay 
to  the  said  plaintiff  such  judgment  as  shall  be  recovered  in 
the  action,  in  case  said  order  shall  be  affirmed  by  the  supreme 
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court  on  said  appeal,  not  exceeding  one  thousand  dollars." 
The  order  appealed  from  was  affirmed  and  thereafter  such 
proceedings  were  duly  had  in  the  circuit  court  that  plaintiff 
recovered  judgment  against  Ellis  for  $1,940.25  and  costs, 
upon  which  judgment  plaintiff  collected,  by  a  sale  of  Ellis's 
interest  in  some  real  estate,  $550;  and  otherwise  the  judg- 
ment is  wholly  uncollected.  April  4, 1895,  before  the  ren- 
dition of  the  judgment,  but  after  the  cause  was  tried  and 
submitted  for  decision,  Ellis,  in  due  form  of  law  under  the 
statutes  of  this  state  governing  the  subject,  was  duly  dis- 
charged from  all  his  debts  and  liabilities.  The  discharge 
was  not  called  to  the  attention  of  the  trial  court  before  the 
rendition  of  the  judgment,  but  thereafter,  on  motion,  the 
court  perpetually  stayed  all  proceedings  for  its  collection. 
After  the  occurrences  mentioned  this  action  was  commenced 
to  recover  of  the  defendants  on  the  aforesaid  bond  the  sura 
of  $1,000  with  interest  from  the  date  of  the  rendition  of  the 
final  judgment  against  Ellis.  On  such  facts  judgment  was 
ordered  for  the  amount  of  the  bond  with  interest  in  accord- 
ance with  the  prayer  of  the  complaint,  which  judgment  was 
accordingly  entered  and  the  sureties  appealed. 

For  the  appellants  there  was  a  brief  by  Wickham  &  Farr, 
and  oral  argument  by  James  Wickham.  They  contended, 
inter  alia,  that  the  sureties  were  discharged  by  the  discharge 
of  the  principal  in  insolvency.  Wolf  v.  Stix,  99  U.  S.  1 ;  OdeU 
v.  Wootten,  38  Ga.  225;  Carpenter  v.  Turrell,  100  Mass.  450; 
Fontaine  v.  Westbrooks,  65  K.  C.  528;  Sigler  v.  Shehy,  15  Ohio, 
471;  Eerily  v.  Hughes,  1  Browne  (Pa.),  258;  Thomas  v.  Cole, 
10  Heisk.  411;  Martin  v.  EiZbourn,  12  Heisk.  331;  Cham- 
pion* v.  Noyes,  2  Mass.  481 ;  Trumbull  v.  Mealy,  21  Wend. 
670;  Rowland  v.  Stevenson,  6  N.  J.  Law,  149;  Hums  v.  Sim's 
Bail,  2  Cranch,  C.  C.  75;  Beers  v.  Ilaughton,  9  Pet.  329; 
Thomae,  E.  <&  Co.  v.  Brown,  9  Watts,  288 ;  Belknap  v.  Davis, 
21  Vt.  409;  Robinson  v.  Hodge,  117  Mass.  222. 

For  the  respondent  there  was  a  brief  by  L.  A.  Doolittle 
and  A.  J.  Sutherland,  and  oral  argument  by  Mr.  Doolittle. 
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Marshall,  J.  The  first  suggestion  as  regards  why  the 
judgment  appealed  from  is  wrong  is  that  the  bond  was  for 
the  payment  of  the  judgment  rendered  in  the  supreme  court, 
not  that  rendered  in  the  circuit  court.  We  are  unable  to  see 
any  merit  in  that  contention.  The  appeal  bond  for  costs 
coveted  the  only  judgment  that  by  any  possibility  could  have 
been  contemplated  as  a  result  that  might  be  reached  on  the 
appeal.*  The  only  other  judgment  that  could  have  been  in 
the  minds  of  the  parties,  as  one  that  might  be  subsequently 
obtained,  was  that  which  plaintiff  did  obtain  in  the  circuit 
court  after  the  determination  of  the  appeal;  so  the  conclu- 
sion is  reached  that  the  bond  was  given  to  secure,  to  the 
extent  of  $1,000,  the  circuit  court  judgment,  as  respondent 
contends. 

It  is  further  said  in  support  of  the  appeal  that  the  bond 
or  undertaking  is  without  consideration.  The  stay  order 
was  one  that  the  trial  judge  was  authorized  to  grant  or  re- 
fuse in  his  discretion.  It  was  competent  to  grant  the  stay 
upon  reasonable  terms.  Defendant  gave  the  security  as  a 
consideration  for  the  stay  and  enjoyed  the  benefit  of  it  pend- 
ing the  appeal.  That  was  ample  consideration  for  the  bond. 
None  of  the  large  number  of  cases  cited  to  our  attention  on 
this  point  appears  to  bear  on  the  subject  adversely  to  pur 
conclusion.  The  case  here  does  not  involve  an  unnecessary 
or  unauthorized  undertaking,  or  an  undertaking  contrary  to 
the  statute.  The  undertaking  was  properly  required  by  the 
trial  court  and  was  given  and  received  in  accordance  with 
the  order  of  the  court. 

It  is  further  said  that  the  undertaking  was  not  delivered; 
and  in  support  of  that  statutes  are  cited  in  regard  to  under- 
takings required  thereby.  The  undertaking  in  question  was 
not  required  by  any  statute  regulating  the  manner  of  its 
service.  It  was  a  bond  required  pursuant  to  judicial  discre- 
tion and  was  served  in  precisely  the  manner  ordered  by  the 
court.  It  would  be  useless  to  multiply  words  to  show  that 
such  a  service  is  sufficient. 
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It  is  contended  that  the  sureties  were  discharged  by  a  dis- 
charge of  the  principal.  The  circumstance  mentioned  in 
the  undertaking,  required  to  fix  the  liability  of  the  sureties, 
was  the  rendition  of  judgment  against  the  principal  in  the 
pending  action  in  the  circuit  court.  That  circumstance  oc- 
curred. The  subsequent  perpetual  stay  of  execution  to  en- 
force the  judgment,  granted  in  proceedings  adverse  to  the 
plaintiff,  did  not  affect  the  liability  of  the  sureties.  Before 
it  was  granted  the  right  of  plaintiff  to  proceed  against  the 
sureties  on  the  undertaking  had  become  a  vested  right  of 
property  and  it  could  not  be  divested  by  a  discharge  of  the 
principal  by  operation  of  law.  That  is  elementary.  The 
numerous  cases  cited  by  appellants'  counsel  to  an  opposite 
view,  when  carefully  examined,  do  not  support  it.  Wolf  v. 
JStiXy  99  U.  S.  1,  seems  to  be  the  leading  case  on  the  subject. 
A  reference  to  that  case  shows  that  the  court  decided,  in 
effect,  that  if  security  be  given  that  a  party  to  an  action 
will  pay  any  judgment  that  may  be  rendered  against  him 
in  an  action,  and  judgment  is  never  rendered  because  pre- 
vented by  a  discharge  of  the  principal  in  the  bond,  the  sure- 
ties cannot  be  held,  for  the  obvious  reason  that  the  contin- 
gency upon  which  their  liability  was  made  to  depend  was 
rendered  impossible  by  the  discharge.  Sigler  v.  Shehy,  15 
Ohio,  471,  is  to  the  same  effect.  Judgment  was  never  ren- 
dered against  the  principal  in  the  bond,  but  was  rendered 
against  his  assignee  in  insolvency,  who  prosecuted  in  place 
of  the  principal.  It  was  held  that  a  personal  judgment 
against  the  principal  was  requisite  to  fix  the  liability  of  the 
sureties.  OdeU  v.  Wootten,  38  Ga.  225,  and  the  other  cases 
cited  by  appellants'  counsel,  that  treat  directly  of  the  ques- 
tion, are  to  the  same  effect.  Brandt,  Suretyship  &  G.  (§  150) 
states  as  elementary  that  a  discharge  by  operation  of  law 
does  not  affect  the  sureties  on  the  bond  of  the  person  dis- 
charged. The  following  in  Phillips  v.  Solomon,  42  Ga.  192, 
is  quoted:  "  The  discharge  of  the  principal,  which  discharges 
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a  surety,  must  be  a  discharge  by  some  act  or  neglect  of  the 
creditor,  and  a  discharge  by  operation  of  law,  being,  as  it  is, 
against  the  consent  and  beyond  the  power  of  the  creditor, 
does  not  discharge  the  surety."  * 

Lastly,  it  is  contended  that  the  court  erred  in  allowing  a 
recovery  in  excess  of  the  penalty  of  the  bond.  It  was  an 
ancient  doctrine,  and  is  still  followed  to  some  extent  in  Eng- 
land, that  the  penalty  in  a  penal  bond  limits  the  amount  of 
the  recovery  however  much  the  actual  damages  of  the  obligee 
may  be.  The  practice  formerty  was  to  sue  for  the  penalty 
and  take  judgment  therefor,  with  a  provision  for  enforcing 
the  judgment  to  the  amount  of  plaintiff's  damages,  adjudi- 
cated in  the  action  and  fixed  by  the  judgment.  The  strict 
rule  that  a  recovery  cannot  in  any  event  exceed  the  penalty 
in  the  bond  has  very  little  support  in  this  country,  and  the 
practice  in  most  jurisdictions  has  been  done  away  with  of 
taking  a  judgment  in  form  for  the  penalty  and  issuing  exe- 
cution for  actual  damages,  the  matter  being  regulated  by 
statute  providing  for  the  entry  of  judgment  for  the  actual 
damages.  Such  is  the  situation  in  this  state.  Sec.  2890, 
E.  S.  1878;  Heidtke  v.  JCrause,  97  Wis.  118. 

In  accordance  with  the  great  weight  of  American  author- 
ity the  judicial  rule  here,  as  to  interest,  is  that  when  the 
damages  for  the  breach  of  a  penal  bond  exceed  the  penalty, 
the  obligee  is  entitled  to  interest  on  the  penalty,  the  interest 
period,  however,  to  be  controlled  by  the  right  of  the  obligee 
to  interest  upon  the  damages  against  the  principal.  That 
is  to  say,  when  the  circumstances  are  such  that  the  principal 
is  chargeable  with  interest  on  the  damages  accruing  from 
the  breach  of  a  bond  and  such  damages  are  equal  to  or  ex- 
ceed the  penalty,  the  interest  period  on  such  penalty  will 
commence  at  the  same  time  as  that  against  the  principal  on 
such  damages.  Clark  v.  Wilkinson,  59  Wis.  543.  When  the 
bond  is  breached  under  this  rule,  the  penalty,  to  the  amount 
of  the  damages,  immediately  becomes  the  debt  of  the  sure- 
Voi*  103—23 
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ties  and  bears  interest  the  same  in  all  respects  as  any  other 
debt  due  on  contract,  if  the  principal  claim  bears  interest. 
If  the  damages  are  certain  as  to  amount,  or  may  be  made 
certain  approximately,  either  by  mere  computation  or  by 
reference  to  known  market  values,  in  short,  if  the  damages 
are  not  of  the  class  known  as  wholly  unliquidated,  a  demand 
on  the  principal  starts  the  interest  period  running  against 
him,  hence  against  his  sureties.  If  no  demand  is  necessary 
to  start  the  interest  period  against  the  principal,  none  is  re- 
quired against  the  sureties. 

This  court  omitted  to  decide,  in  Clark  v.  Wilkinson,  supra, 
as  to  when  the  interest  period  on  the  penalty  of  a  bond,  if 
recoverable,  commences, — whether  from  the  commencement 
of  the  action  or  the  time  of  the  breach  of  the  bond.  It  was 
said  that  the  cases  elsewhere  are  not  harmonious  on  the  sub- 
ject. An  examination  of  the  adjudications  of  other  courts 
shows  that  only  a  few  are  out  of  harmony  with  the  rule  that 
the  time  of  the  breach  of  the  bond  fixes  the  beginning  of 
the  interest  period,  if  the  principal  is  liable  for  interest  from 
that  time.  Suth.  Dam.  §  477; "  U.  8.  v.  Arnold,  1  Gall.  348. 
The  opinion  on  the  subject  in  the  latter  case  is  by  Justice 
Stoet.  The  following  words  are  used:  "I  think  the  true 
principle,  supported  by  the  better  authority,  is  that  the  court 
cannot  go  beyond  the  penalty  and  interest  thereon  from  the 
time  it  becomes  due  by  the  breach."  In  Wyman  v.  Robin- 
son, 73  Me.  384,  the  court  by  Peters,  J".,  speaking  on  the 
subject,  said,  in  substance:  'It  is  commonly  said  that  dam- 
ages cannot  exceed  the  penalty  of  a  bond.  Eightly  under- 
stood that  is  true.  It  limits  the  amount  the  sureties  agreed 
to  pay,  but  they  agreed  to  pay  that  amount  if  the  damages 
suffered  by  the  obligee  should  equal  it,  immediately  upon 
the  breach  of  the  bond.  So  in  such  circumstances,  if  the 
full  penalty  be  paid  at  the  date  the  bond  is  breached,  an 
obligee  will  get  no  more  than  the  sureties  agreed  to  pay. 
If  the  obligation  of  the  sureties  be  not  met  at  the  time  of 
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the  breach  by  the  principal,  they  become  liable  for  interest 
from  that  time  because  of  their  failure  to  perform  the  con- 
tract.' To  the  same  effect  are  U.  S.  v.  Curtis,  100  U.  8. 119; 
Bank  of  Brighton  v.  Smithy  12  Allen,  213 ;  Leighton  v.  Brown, 
98  Mass.  515;  Frinh  v.  Southern  Evp.  Co.  82  Ga.  33;  Burch- 
fidd  v.  Uaffey,  34  Kan.  42. 

The  question  of  whether  interest  on  the  penalty  was  re- 
coverable in  this  case  is  determinable .  by  the  rules  that 
govern  other  money  demands  on  contracts.  That  is  from 
the  time  it  ought  to  have  been  paid  if  the  sum  was  then  cer- 
tain as  to  amount  or  could  be  made  reasonably  certain  by 
computation  or  otherwise;  or  in  other  words,  if  the  claim 
was  not  of  the  character  called  wholly  unliquidated. 

If  the  amount  claimed  down  to  the  time  of  the  determi- 
nation in  this  suit  remained  wholly  unliquidated,  then  no 
interest  on  the  penalty  could  properly  have  been  recovered 
prior  to  that  time.  If  the  breach  of  the  bond  was  complete 
without  a  demand  on  the  principal  or  sureties,  and  the  claim 
was  not  wholly  unliquidated,  then  such  demand  was  not 
necessary  to  set  the  interest  period  running  against  the  sure- 
ties; otherwise  a  demand  was  necessary.  The  commence- 
ment of  a  suit  has  no  significance  on  the  question  of  interest 
except  as  it  constitutes  a  demand.  So  if  a  demand  would 
not  have  started  the  interest  period  in  operation  the  com- 
mencement of  the  suit  did  not.  This  subject  was  recently 
so  fully  covered  by  Mr.  Justice  Dodge,  in  Laycoch  v.  Parker, 
ante,  p.  161,  that  more  need  not  be  said  in  regard  to  it  here. 

Applying  the  foregoing  to  this  case,  it  is  held  that  the 
trial  court  rightly  allowed  interest  on  the  penalty  from  the 
time  of  the  rendition  of  the  judgment  in  the  principal  ac- 
tion. That  judgment  fully  settled  the  amount  of  the  dam- 
ages that  plaintiff  was  entitled  to  recover  of  the  principal 
in  the  bond,  and  the  interest  commenced  to  run  thereon  at 
once  under  the  statute  in  regard  to  interest  on  judgments. 
The  debt  of  the  principal,  so  far  as  relates  to  the  liability  of 
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the  sureties  on  the  bond,  was  due  and  payable  'without  de- 
mand as  soon  as  the  judgment  was  rendered ;  therefore  the 
breach  of  the  bond  was  completed  by  the  obligor's  failure 
to  make  such  payment.  The  amount  of  the  judgment  as 
diminished  by  collections  made  thereon  exceeded  the  pen- 
alty on  the  bond,  therefore  interest  commenced  to  run  from 
the  time  of  the  forfeiture,  the  date  of  the  judgment  referred 
to.  Such  was  the  ruling  of  the  trial  court  and  the  judgment 
appealed  from  must  be  affirmed  accordingly. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed* 


112      »486|     Kebnan,  Administratrix,  Appellant,  vs.  Northern  Pacific 
Railroad  Company,  imp.,  Respondent. 

May  17— June  £,  1899. 

Jurisdiction:  Service  of  summons:  Proof  of  service. 

t  Proof  of  service  of  summons,  when  made  by  any  person  other  than 
the  sheriff,  must  be  made  by  affidavit  of  the  person  making  such 
service,  showing,  among  other  things,  that  affiant  knew  the  person 
served  to  be  "  the  defendant  mentioned  in  the  summons."  An  affi- 
davit of  service  which  only  contains  the  statement  that  affiant 
knew  the  person  with  whom  he  left  the  copy  of  the  summons  sus- 
tained the  relation  of  general  manager  to  the  defendant  corpora- 
tion is  insufficient,  such  statement  not  being  a  statement  that  he 
knew  the  corporation  upon  whom  service  was  attempted  to  be  had 
was  "the  defendant  mentioned  in  the  summons." 

8.  Jurisdiction  of  a  party,  when  there  is  no  appearance,  can  only  be 
acquired  by  the  service  of  process  in  the  manner  prescribed  by  law, 
and  when  a  statute  intervenes  and  displaces  the  common-law  man- 
ner of  service,  courts  are  bound  to  take  the  words  of  the  statute  as 
law. 

&  When  a  peculiar  method  of  serving  process  is  pointed  out  by  statute 
that  method  must  be  followed,  and  where  the  proof  of  service  fails 
to  show  a  compliance  with  the  statutory  method,  the  service  should 
be  set  aside. 
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Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  Fbank  M.  Fish,  Circuit  Judge.    Affirmed. 

The  defendant  was  a  railroad  company  whose  general 
office  was  without  the  state,  and  none  of  whose  officers  re- 
sided within  the  state.  It  had  formerly  operated  a  line  of 
roads  in  this  state,  but  had  gone  into  the  hands  of  a  receiver 
in  August,  1893.  No  part  of  its  line  was  within  Racine 
county.  This  action  is  entitled  in  the  circuit  court  for  Ra- 
cine county,  and  an  attempt  to  make  service  of  the  summons 
and  complaint  was  made  February  3, 1896,  by  the  plaintiff's 
attorney.  His  affidavit  of  service  shows  that  at  the  county 
of  Columbia,  in  this  state,  he  delivered  to  and  left  with  one 
J.  W.  Kendrick,  the  general  manager  of  defendant,  true  and 
correct  copies  of  the  summons  and  complaint,  and  then  says, 
"Affiant  further  states  that  said  J.  W.  Kendrick  is  personally 
known  to  him  to  be  such  general  manager  of  said  Northern 
Pacific  Railroad  Company,  and  was  such  on  the  day  of  such 
service."  The  defendant  did  not  appear,  and  on  May  4, 1896, 
a  judgment  for  plaintiff  was  duly  entered.  On  December 
27, 1897,  the  defendant  entered  a  special  appearance,  and  a 
motion  to  set  aside  the  service  of  the  summons  and  com- 
plaint and  judgment  on  the  ground  that  no  service  had  been 
made  upon  the  defendant.  This  motion  was  granted,  and 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  IngalU  <&  IngaUsy 
and  oral  argument  by  Wallace  IngaMs. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyek^ 
Miller  &  Wahl,  and  oral  argument  by  Geo.  H.  Wahl. 

Bardeen,  J.  The  order  appealed  from  must  be  affirmed, 
because: 

1.  The  affidavit  of  service  is  clearly  insufficient.  Sec.  2642, 
S.  &  B.  Ann.  Stats.,  provides  that,  if  the  service  of  a  sum- 
mons is  made  by  any  person  other  than  the  sheriff,  proof  of 
such  service  shall  be  made  by  affidavit  of  the  person  making 
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such  service,  showing  place,  time,  and  manner  of  service, 
"  and  that  he  knew  the  person  served  to  be  the  defendant 
mentioned  in  the  summons."  The  affidavit  referred  to  fails 
to  meet  these  requirements.  The  statement  therein  that  the 
affiant  knew  that  the  person  with  whom  he  left  a  copy  of 
the  summons  and  complaint  sustained  a  certain  relation  to 
the  defendant  is  not  a  statement  of  the  fact  that  he  knew  the 
corporation  upon  whom  service  was  attempted  to  be  had  was 
44  the  defendant  mentioned  in  the  summons."  That  this  re- 
quirement is  deemed  material  is  demonstrated  by  reference 
to  the  following  cases:  Sayles  v.  Davis,  20  Wis.  302;  Gran- 
tier  v.  Rosecrance,  27  Wis.  488;  German  Mut.  F.  F.  Ins.  Co. 
v.  Decker,  U  Wis.  556.      . 

2.  The  principle  is  too  elementary  to  need  discussion  that 
a  court  can  only  acquire  jurisdiction  of  a  party,  when  there 
is  no  appearance,  by  the  service  of  process  in  the  manner 
prescribed  by  law.  Watertown  v.  Robinson,  59  Wis.  513.  So, 
when  a  statute  intervenes  and  displaces  the  common-law 
manner  of  service,  we  are  brought  to  a  question  of  words, 
and  are  bound  to  take  the  words  of  the  statute  as  law.  The 
cases  are  numerous  which  decide  that,  when  a  particular 
method  of  serving  process  is  pointed  out  by  statute,  that 
method  must  be  followed,  and  the  rule  is  especially  exact- 
ing in  reference  to  corporations.  Amy  v.  Watertown,  130 
U.  S.  301;  Watertown  v.  Robinson,  69  Wis.  230.  Subd.  6,  7, 
sec.  2637,  S.  &  B.  Ann.  Stats.,  prescribe  the  manner  in  which 
service  of  process  can  be  had  on  railroad  corporations.  Subd. 
6  refers  to  railroad  corporations  whose  general  office  is 
within  this  state.  It  is  argued  by  plaintiff  that,  inasmuch 
as  the  defendant  was  incorporated  under  an  act  of  Congress, 
it  was  to  all  intents  and  purposes  a  domestic  corporation, 
and  that  service  upon  the  corporation  could  be  had  in  the 
manner  pointed  out  by  that  subdivision.  The  difficulty  with 
that  contention  is  this:  it  permits  service  of  the  summons 
to  be  made  upon  the  general  manager  only  where  the  de- 
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fendant  is  a  railroad  corporation  whose  general  office  is 
within  the  state,  and  where  the  general  manager  shall  re- 
side and  be  within  the  county  within  which  such  action  is 
brought.  None  of  these  conditions  was  found  to  exist.  On 
the  contrary,  it  appears  that  the  defendant  did  not  have 
its  general  office  in  this  state,  and  that  Mr.  Kendrick  did 
not  reside  in,  nor  was  he  within,  Racine  county,  in  which 
county  the  action  was  brought,  when  the  attempt  to  make 
service  was  made.  The  affidavit  failing  to  show  a  compli- 
ance with  the  statutes  referred  to,  the  order  of  the  circuit 
court  was  properly  made. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


John  Pbitzlaff  Hardware  Company,  Appellant,  vs.  Berg- 
hoefer and  others,  Appellants,  and  Menominee  Falub 
Quarry  Company,  Garnishee,  Respondent 

May  17— June  2, 1899.  ^g —   ^ 

112       *414i 
Appeal:  Findings:  Building  contracts:  Arbitrators:  Conditions  preeed-   108        g_J. 

ent:  Garnishment:  New  trial  after  judgment  m      1339 
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L  When  there  is  no  clear  preponderance  of  the  evidence  against  the 
findings  of  fact  made  by  the  referee  and  confirmed  by  the  court,  the 
conclusions  reached  thereon  will  not  be  disturbed  on  appeal. 

2.  It  is  competent  for  a  contractor  to  bind  himself  to  perform  the  con- 
tract not  only  according  to  plans  and  specifications,  but  also  to  the 
satisfaction  and  acceptance  of  a  designated  referee,  and  a  contract 
so  made  will  be  enforced  according  to  its  terms,  as  a  condition  pre- 
cedent to  recovery,  unless  dispensed  with  by  the  parties  themselves, 
or  unless  the  acts  of  the  nominated  referee  are  collusive,  fraudu- 
lent, arbitrary,  or  unreasonable,  or  due  to  clear  mistake  of  the  facts 
on  which  his  judgment  is  predicated. 

&  Where  a  contractor  has  not  shown  completion  of  his  contract  accord- 
ing to  its  terms,  or  any  excuse  therefor,  or  any  substantial  com- 
pletion of  the  structure  contracted  for,  or  that  the  owner  has  taken 
possession  of  the  same  and  put  it  to  the  use  intended,  he  cannot  re- 
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cover,  and  a  plaintiff  in  an  action  on  a  debt  due  him  from  such 
contractor  has  no  greater  rights  against  the  owner,  summoned  as 
garnishee,  than  the  contractor. 
4*  A  motion  for  a  new  trial  made  after  judgment  cannot  t>e  considered 
.  on  an  appeal  from  the  judgment 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  E.  N.  Austin,  Judge.    Affirmed. 

Plaintiff  sued  Berghoefer  &  Lupinski  for  a  debt,  and  gar- 
nished the  respondent.  The  respondent  answered,  setting 
forth  the  making  of  a  contract  between  it  and  the  principal 
defendants  for  the  construction  of  a  certain  derrick  and 
hoisting  plant  at  its  quarry,  at  an  agreed  price  of  $4,100, 
alleged  nonperformance  thereof,  and  denied  indebtedness, 
except  for  a  small  amount  of  extras  aggregating  some  $90, 
against  which  it  counterclaimed  certain  labor  and  payments 
to  and  for  said  defendants,  amounting  to  some  $136. 

The  principal  defendants  interposed  answer,  in  which 
they  set  up  the  making  of  said  contract  and  substantial  per- 
formance thereof  with  certain  extras,  and  alleged  indebted- 
ness of  the  garnishee  in  the  sum  of  about  $4,200.  After 
issue  joined,  Berghoefer  &  Lupinski  made  a  voluntary  as- 
signment for  the  benefit  of  creditors  to  George  J.  Roemer, 
who,  on  his  own  application,  was  joined  as  a  defendant. 
Certain  subcontractors  of  Berghoefer  &  Lupinski,  who  had 
filed  mechanics'  liens,  were  interpleaded,  but  their  rights 
and  contentions  are  not  material  to  this  appeal. 

It  appeared  that  March  13, 1893,  the  principal  defendants 
made  a  proposition  to  erect  a  derrick  for  the  garnishee,  with 
specification  of  size  of  timbers,  ropes,  etc.,  and  to  erect  a 
power  house,  also  specified  as  to  dimensions,  size  of  timber, 
and  other  construction,  and  to  place  therein  a  boiler  and 
engine,  both  specified  as  to  dimensions,  and  other  specified 
machinery.  To  this  the  garnishee  responded,  after  some 
conversation,  accepting  a  proposition  to  erect  "  one  twenty- 
ton  hoisting  derrick  and  pump,  together  with  all  necessary 
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material  and  building,  except  as  herein  specified,"  as  fol- 
lows :  "  The  plant  you  propose  to  furnish,  including  all  neces- 
sary buildings,  is  to  be  complete  in  all  particulars,  whether 
details  are  specifically  set  forth  in  your  proposition  or  not, 
and  the  plant,  together  with  all  the  material  and  labor  ex- 
pended upon  the  same,  to  be  subject  to  the  inspection,  sat- 
isfaction, and  acceptance,  after  such  inspection,  when  com- 
plete and  in  running  order,  by  Mr.  A.  H.  Hadfield;  the 
plant,  in  all  particulars,  to  be  turned  over  complete  and  in 
running  order  to  this  company  on  or  before  May  1st,  1893; 
when  turned  over  and  accepted  as  aforesaid,  we  to  pay  for 
the  same  the  sum  of  $2,000.00,  and  the  balance  of  $2,100.00 
in  sixty  days  thereafter,  making  the  total  contract  price 
$4,100.00,"  —  which  modified  proposal  was  assented  to  by 
the  defendants,  who  proceeded  to  work  thereon. 

A  large  amount  of  testimony  was  taken,  whereby  it  ap- 
peared that  substantial  completion  was  claimed  to  have 
been  accomplished  by  the  principal  defendants  some  time 
in  July,  1893,  but  not  until  September  was  an  offer  for  final 
test  made.  Claim  was  made  on  the  part  of  the  defendants 
of  acceptance  by  the  garnishee's  superintendent,  Hadfield, 
named  in  the  proposition  as  a  sort  of  arbitrator,  which  was 
strenuously  denied.  The  garnishee  also  insisted  that  the 
plant  had  never  been  completed  so  as  to  at  all  comply  with 
the  requirements  of  the  contract;  and  it  was  undisputed  that 
it  had  stood,  from  the  time  the  defendants  had  left  it  up  to 
the  time  of  trial,  unused  by  the  garnishee. 

The  referee  found  that  the.  principal  defendants  were  en- 
gaged in  the  business  of  millwrights,  machinists,  and  build- 
ers of  machinery  of  this  class;  that  the  proposal  contained 
in  the  letter  of  March  13th,  as  modified  by  the  letter  above 
quoted,  from  the  garnishee  to  the  principal  defendants,  was 
accepted,  and  formed  the  contract  between  them;  that  the 
plant  was  not  finished  until  September  1, 1893,  but  that  both 
parties  were  so  responsible  for  delays  that  the  responsibility 
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could  not  be  apportioned ;  that  on  demand  of  the  defend- 
ants, in  September,  Hadfield  refused  to  attend  a  test,  for 
the  reason  that  the  plant  had  not  been  constructed  in  ac- 
cordance with  the  terms  of  the  contract.  And  the  referee 
further  found  that  the  plant  had  not  been  erected  to  the 
satisfaction  of  said  Hadfield.  The  referee  also  found  that 
the  frame  of  the  engine  was  broken  August  10th  in  an  at- 
tempt to  operate  the  plant  by  the  contractors,  and  that  such 
breaking  was  due  to  the  insecure  foundation  of  the  engine, 
and  failure  to  safely  secure  and  anchor  the  same;  that  the 
defendants  have  failed  to  erect  a  twenty-ton  hoisting  derrick 
as  called  for  by  their  contract;  that  the  hoisting  machinery 
is  insufficient  in  strength,  and  improperly  constructed,  to 
perform  the  work  required  by  the  contract;  that  the  build- 
ing is  not  suitable  for  a  power  house  for  the  plant  in  ques- 
tion, being  too  small  for  proper  arrangement  of  the  machin- 
ery;  that  the  machinery  is  not  safely  or  properly  arranged, 
and  no  view  of  the  quarry  and  derrick  is  afforded  to  the 
operator;  that  the  building  is  not  battened  as  required  by 
the  contract;  that  it  does  not  contain  any  suitable  or  proper 
means  of  ingress  or  egress  to  and  from  the  second  story  of 
said  building,  and  that  the  machinery,  as  constructed,  is 
unfit  for  the  performance  of  the  work  for  which  it  was  fur- 
nished ;  that  the  garnishee  has  not,  either  through  said  Had- 
field or  any  other  officer  or  agent,  waived  the  performance 
of  any  condition  of  the  contract  by  the  defendants,  nor  ac- 
cepted the  plant,  and  that  a  small  indebtedness  from  the 
garnishee  to  the  defendants  for  extras  is  more  than  offset 
by  an  account  due  it  from  the  defendants;  that  the  garnishee 
did  not  at  the  time  of  the  service  of  the  summons,  nor  at 
the  time  of  the  finding,  hold  title  or  possession  of  any  prop- 
erty belonging  to  the  defendants,  or  either  of  them,  or  in 
which  either  of  them  was  in  any  way  interested,  except 
their  interest  in  the  derrick  plant. 
The  court  adopted  and  confirmed  the  finding  and  report 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  863 

John  Pritzlaff  Hardware  Ca  vs.  Berghoefer  and  others. 

of  the  referee,  and  entered  judgment  in  favor  of  the  gar- 
nishee. Thereafter  the  principal  defendants  moved  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  which 
motion  was  overruled.  The  principal  defendants,  together 
with  their  impleaded  assignee  and  the  plaintiff,  filed  excep- 
tions to  the  findings  and  report  of  the  referee,  and  also  to 
the  order  confirming  the  same  and  ordering  judgment,  and 
to  the  denial  of  the  motion  for  a  new  trial.  Both  appeal 
from  the  judgment. 

For  the  appellants  there  was  a  brief  by  J.  A.  Eggen,  at- 
torney for  the  defendant  appellants,  and  Nath.  Perdea  & 
Sons,  attorneys  for  plaintiff,  and  oral  argument  by  Mr. 
Eggen. 

Sam'l  Bosendale,  for  the  respondents. 

Dodge,  J.  After  thorough  examinations  of  the  evidence, 
we  do  not  find  any  clear  preponderance  thereof  against  the 
findings  made  by  the  referee  and  confirmed  by  the  court. 
True,  upon  many  questions  there  is  a  sharp  conflict  of  evi- 
dence or  opinions;  but  from  such  conflict  it  is  essentially 
the  province  of  the  trial  court  to  extract  the  facts,  and,  as 
we  have  so  often  said,  this  court  will  not  disturb  the  conclu- 
sions reached  thereon,  exoept  when  the  preponderance  of 
the  evidence  has  very  clearly  been  disregarded.  No  ade- 
quate benefit  can  result  from  preserving  in  an  opinion  a  dis- 
cussion of  evidence,  the  conclusions  of  thfc  trial  court  on 
which  are  concurred  with  by  us;  and  we  proceed  to  a  con- 
sideration of  the  law  of  the  case,  as  applied  to  the  facts  pre- 
sented by  the  findings. 

The  contract  here  under  consideration  bound  the  princi- 
pal defendants  not  only  to  construct  the  hoisting  apparatus 
according  to  its  specifications,  but  also  to  the  satisfaction 
and  acceptance  of  Hadfield,  who,  the  court  finds,  has  at 
all  times  been  dissatisfied,  and  has  refused  to  accept.  The 
evidence,  though  in  conflict,  does  not  clearly  preponderate 
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against  that  finding,  which  therefore  is  a  verity  in  this  case. 
This  court,  in  a  line  of  decisions  from  Baasen  v.  Baehr,  7 
Wis.  516,  through  Hudson  v.  McCartney,  33  Wis.  331;  Wendt 
v.  Vogd,  87  Wis.  462;  Pormann  v.  Walsh,  97  Wis.  356,  to 
Bumham  v.  Milwaukee,  100  Wis.  55,  and  Coorsen  v.  Ziehl, 
post,  p.  381,  has  consistently  held  that  such  agreements  are 
entirely  competent  for  the  parties  to  make,  and  will  be  fully 
enforced  according  to  their  terms,  as  conditions  precedent 
to  recovery,  unless  dispensed  with  by  the  parties  themselves, 
or  unless  the  acts  of  the  nominated  referee  are  collusive, 
fraudulent,  arbitrary,  and  unreasonable,  or  due  to  clear 
mistake  of  the  facts  on  which  his  judgment  is  predicated. 
Nothing  of  the  sort  is  shown  here.  The  utmost  that  defend- 
ants' testimony  tends  to  show  is  that  the  result  is  a  fairly 
substantial  performance  of  the  contract,  and  perhaps  ought 
to  satisfy  Hadfield, —  though  the  findings  even  as  to  that 
are  adverse.  That  conclusion,  even  if  established,  would  not 
suffice.  The  question  is,  Has  the  arbitrator  honestly  reached 
an  adverse  conclusion?  not,  Would  the  court  do  so  upon 
the  evidence  ?  Exceptional  cases  have  presented  themselves 
wherein  the  above-stated  rule  has  not  controlled  the  rights 
of  the  parties,  as  in  Laycock  v.  Moon,  97  Wis.  59,  where  it 
was  held  that  the  right  of  disapproval  must  be  exercised 
promptly  while  the  work  was  in  progress,  so  that  the  mate- 
rials or  the  manner  of  construction  might  be  changed  to  meet 
the  architect's  views.  That  was  a  case,  however,  where  the 
work  was  to  be  done  under  the  eye  and  subject  to  the  di- 
rection of  the  architect;  and  the  defects  of  material  and 
construction  were  of  kinds  as  to  which  the  architect  had  as- 
sumed to  direct  in  the  specifications,  and  to  have  full  knowl- 
edge, such  as  the  brick  and  mortar  used  in  the  walls,  and  the 
manner  of  laying  them  up.  The  contract  before  us  presents 
a  very  different  situation.  This  is  a  contract  for  results,  as 
to  which  the  details  and  manner  of  construction  are  com- 
paratively unimportant,  and  are  especially  within  the  knowl- 
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edge  of  the  contractor,  who  assumes  expert  understanding 
as  to  how  those  results  can  best  be  accomplished.  It  does 
not  appear  that  either  Hadfield  or  any  of  defendant's  offi- 
cers had  knowledge  of  what  would  accomplish  or  defeat  the 
efficacy  of  the  plant  and  machinery,  as  a  twenty-ton  hoisting 
plant  suitably  adapted  to  the  situation.  They  must  rely  on 
the  contractor,  and  measure  his  conduct  by  the  whole  plant, 
when,  completed,  they  attempted  to  use  it. 

Neither  can  the  parties  here  be  brought  within  the  doc- 
trine of  another  class  of  cases,  where,  although  the  con- 
tractor had  not  complied  strictly  with  ail  the  requirements, 
he  had  substantially  completed  the  structure  contracted  for, 
and  the  owner  had  taken  possession  of  the  same  and  put  it 
to  the  uses  intended,  thereby  accepting  the  benefits  of  the 
contractor's  work.  There  the  contractor  has  often  been 
allowed  to  recover  on  the  basis  of  quantum  meruit  or  quan- 
tum valebat.  In  the  case  at  bar,  however,  there  is,  accord- 
ing to  the  findings,  no  substantial  completion.  The  build- 
ing and  apparatus  are  inadequate  and  unfit  for  the  purpose 
intended,  not  alone  in  details  which  might  be  remedied,  but 
in  general  construction  and  working.  In  addition,  the  owner 
has  not  gone  into  possession  or  enjoyed  any  benefit  of  it. 
The  device  stands  unused  upon  its  premises,  not  only  with- 
out benefit  to  it,  but  doubtless  cumbering  the  ground. 

The  defendants,  not  having  shown  completion  of  their  con- 
tract according  to  its  terms,  nor  any  excuse  therefrom,  are 
subject  to  the  rule  of  law  above  stated,  and  have  no  right  of 
recovery  against  the  garnishee.  The  plaintiff  can  have  no 
greater  rights,  and  the  judgment  dismissing  the  garnishee 
was  correct. 

The  motion  for  a  new  trial  was  made  after  judgment.  It 
cannot,  therefore,  be  considered  upon  an  appeal  from  the 
judgment,  which  is  all  we  have  before  us.  Morris  v.  NiUs^ 
67  Wis.  341;  Reed  v.  Madison,  85  Wis.  667,  673. 

By  the  Court. —  Judgment  affirmed. 
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Gobtz,  Assignee,  Respondent,  vs.  Knib,  Appellant. 

May  17 — June  t,  1899. 

Corporations:  By-laws:  Directors:  Voluntary  assignment 

L  The  board  of  directors  of  an  insolvent  corporation  has  power  to  make 
a  voluntary  assignment  of  all  its  property  for  the  benefit  of  its 
creditors,  without  the  authority  or  consent  of  iffc  stockholders,  un- 
less restrained  by  its  charter,  or  other  legal  enactment. 

2.  The  by-laws  of  a  corporation,  providing  what  officer  shall  sign  deeds, 
contracts,  leases,  and  certificates  of  stock  when  made  by  the  corpo- 
ration and  authorized  by  the  stockholders,  do  not  prohibit  the 
board  of  directors  from  making  a  voluntary  assignment  for  the 
benefit  of  creditors,  and  designating  the  officers  to  execute  it  on 
behalf  of  the  corporation. 

&  Where  all  the  property  of  a  corporation  is  insufficient  in  amount,  at 
a  fair  valuation,  to  pay  its  debts,  it  is  insolvent  within  the  defini- 
tion prescribed  by  sec.  1694c,  Stats.  1898. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  EL  Johnson,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Ryan,  <&  Merton, 
and  oral  argument  by  T.  E.  Ryan. 

For  the  respondent  there  was  a  brief  by  Rloodgood,  Kemper 
&  Rloodgood,  attorneys,  and  a  brief  signed  also  by  Jackson 
R.  Kemper  and  Ft\  Rloodgood,  Jr.y  of  counsel,  and  oral  argu- 
ment by  Francis  Rloodgood,  Jr. 

Cassoday,  C.  J.  This  is  an  appeal  from  an  order,  dated 
December  4, 1897,  refusing  to  vacate  and  set  aside  a  volun- 
tary assignment  for  the  benefit  of  creditors  made  October 
16,  1897,  by  the  board  of  directors  of  the  Waukesha  Stone 
Company  to  the  plaintiff,  A.  William  Goetey  Jr.  The  follow- 
ing facts  appear  from  the  record:  The  company  was  in- 
corporated in  the  spring  of  1889  with  a  capital  stock  of 
$100,000,  divided  into  1,000  shares  of  $100  each.    At  the 


Digitized  by 


Google 


Wis.]  JANUAKY-  TEEM,  1899.  367 

Goetz  vs.  Knie. 

time  of  filing  the  petition  herein  by  the  appellant,  November 
24, 1897,  one  share  of  such  stock  was  owned  by  the  appel- 
lant, Augusta  Knie;  396  shares  by  Fred  Kraus;  202  shares 
by  the  husband  of  the  appellant,  Oscar  Knie;  thirty-five 
shares  by  Daniel  Mayer,  and  366  shares  by  the  Nunnemacher 
estate,  guch  stockholders,  respectively,  had  only  paid  into 
the  corporation  $30  per  share,  leaving  an  unpaid  balance  on 
each  share  of  $70,  for  which  the  several  stockholders  were 
still  liable  to  the  corporation.  The  aggregate  indebtedness 
of  the  corporation  at  that  time  only  amounted  to  $42,240.30. 
There  were  outstanding  accounts  and  debts  owing  to  the 
corporation  to  the  aggregate  amount  of  $5,689.38.  At  that 
time  there  were  in  force,  among  others,  the  following  by- 
laws: "Art.  7.  The  board  of  directors  may,  from  time  to 
time,  adopt  such  rules  and  regulations  for  the  management 
of  the  business  of  such  corporation  as  they  may  deem  neces- 
sary, not  inconsistent  with  these  by-laws  or  the  articles  of 
incorporation.  The  majority  of  the  board  of  directors  shall 
constitute  a  quorum  for  the  transaction  of  any  business,  and 
such  directors  shall  be  authorized  to  hold  and  meet  at  any 
time  when  any  two  of  them  are  present  for  the  transac- 
tion of  any  business."  "  Art.  9.  All  deeds,  contracts,  leases, 
and  certificates  of  stock  made  by  this  corporation,  and  au- 
thorized by  the  stockholders  of  the  same,  shall  be  signed 
by  the  president  and  secretary  thereof,  and  sealed  with  the 
corporate  seal  of  this  corporation;  and  it  shall  not  be  lawful 
for  any  other  officer  or  person  to  sign  or  to  make  deeds,  con- 
tracts, or  leases,  or  issue  certificates  of  stock,  without  the 
previous  written  authority  of  such  stockholders."  A  special 
meeting  of  the  board  of  directors  was  held  at  the  office  of 
Frederick  Kraus,  Mitchell  Building,  in  the  city  of  Milwau- 
kee, October  16, 1897,  at  10  o'clock  a.  m.,  pursuant  to  a  writ- 
ten consent  signed  by  all  of  the  directors  of  such  corpora- 
tion, of  which  the  following  is  a  copy  to  wit: 

"  "We,  the  undersigned,  who  constitute  the  entire  board  of 
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directors  of  the  "Waukesha  Stone  Company,  hereby  waive 
notice  of  a  meeting  of  the  board  as  provided  for  in  the  by- 
laws of  the  said  corporation,  and  consent  that  a  meeting  be 
held  at  the  office  of  Frederick  Kraus,  Mitchell  Building,  Mil- 
waukee, Wisconsin,  at  10  o'clock  a.  m.,  October  16th,  1897; 
the  purpose  of  said  meeting  being  to  discuss  the  financial 
affairs  of  said  corporation. 

[Signed]  "Oscab  Knie, 

"  Dan.  Mates, 
«F.  Kraus, 

"Directors." 

All  of  said  directors  were  present  at  that  meeting,  and 
resolutions  were  offered,  seconded,  and  adopted  wherein  it 
was  recited,  in  effect,  that  the  Nunnemacher  estate,  holding 
and  owning  a  mortgage  (of  $15,000)  covering  property  of  the 
company,  was  threatening  foreclosure,  and  that  the  company 
was  indebted  to  sundry  other  persons  and  firms,  and  was 
then  unable  to  pay  the  same,  and  was  insolvent.  Therefore 
it  was  resolved  that  the  corporation  make,  execute,  and  ac- 
knowledge a  voluntary  assignment,  under  and  pursuant  to 
the  statutes  relating  to  voluntary  assignments,  of  all  its  prop- 
erty, assets,  effects,  and  credits,  for  the  benefit  of  its  creditors, 
without  preferences ;  that  the  president  and  secretary  be,  and 
they  were  thereby,  authorized,  empowered,  and  directed,  for 
and  in  behalf  and  in  the  name  of  the  corporation,  to  make, 
execute,  acknowledge,  and  deliver  to  A.  William  Goete,  Jr., 
as  assignee,  a  voluntary  assignment  of  all  the  property,  effects, 
and  credits  of  the  company  for  the  benefit  of  its  creditors. 
Such  assignment  was  thereupon  made  and  executed  on  that 
day.  A.  William  Goetz,  Jr.,  thereupon  duly  qualified  and 
accepted  such  trust,  and  entered  upon  the  duties  of  his  office 
as  such.  November  19, 1897,  he  procured  an  order  from  the 
court  to  make  sale  of  all  the  property  and  assets  of  the  cor- 
poration. Upon  the  verified  petition  of  the  appellant,  Au- 
gusta Knie,  and  upon  other  affidavits  and  papers  showing 
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the  facts  stated,  the  appellant  prayed  that  the  order  of  No- 
vember 19,  1897,  and  all  proceedings  in  such  assignment 
matter,  be  vacated  and  set  aside  and  held  for  naught,  and 
that  the  property  in  the  hands  of  the  assignee  be  returned 
to  the  corporation.  From  the  order  denying  such  petition, 
Augusta  Knie  appeals. 

Several  years  ago,  and  after  very  careful  consideration, 
this  court  held  that  a  corporation  created  and  existing  under 
the  laws  of  this  state  might  make  a  valid  assignment  of  all 
its  property  for  the  benefit  of  its  creditors,  and  that  rule 
has  been  steadily  adhered  to.  Garden  City  B.  cfe  T.  Co.  v. 
GeUfuss,  86  Wis.  612;  BaUin  v.  Merchants'  Exch.  Bank,  89 
Wis.  278;  Barth  v.  Enger-Kress  Co.  92  Wis.  229;  In  re  Ellis, 
97  Wis.  92.  In  the  first  of  these  cases  it  is  said  that  the 
right  to  make  the  assignment "  was  very  properly  conceded," 
and  that,  "  like  trading,  manufacturing,  and  other  business 
corporations,  the  Commercial  Bank  had  an  absolute  right 
of  disposition-  of  its  property  and  assets,  as  full  and  ample 
as  a  natural  person,  unless  restrained,  expressly  or  by  im- 
plication, by  the  general  banking  law,  or  some  other  stathte 
of  the  state."  Page  616.  The  opinion  then  goes  on  to  show 
that  there  is  no  such  restraint,  and  we  find  none  in  the 
statutes.  S.  &  B.  Ann.  Stats,  sees.  1693-1702*,  1748, 1749. 
Other  courts  have  sanctioned  the  same  proposition.  Dana 
v.  Bank  of  O.  S.  5  Watts  &  S.  223;  Merrick  v.  Bank  of 
Metropolis,  8  Gill,  59;  Wright  v.  Lee,  2  S.  Dak.  596;  Boyn- 
ton  v.  Roe  (Mich.),  72  N.  W.  Rep.  257.  In  these  cases  it  was 
held  that  the  board  of  directors  of  an  insolvent  corporation 
has  power  to  make  a  voluntary  assignment  of  all  its  prop- 
erty for  the  benefit  of  its  creditors,  without  the  authority 
or  consent  of  its  stockholders,  unless  restrained  by  its  charter 
or  other  legal  enactment.  The  by-laws  quoted  do  not  under- 
take to  prohibit  the  board  of  directors  from  making  such 
assignment.  It  simply  provides  what  officers  shall  sign  the 
instruments  therein  mentioned,  when  made  by  the  corpora- 
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tion  and  authorized  by  the  stockholders.  The  assignment 
in  question  was  signed  by  such  officers  after  being  author- 
ized, empowered,  and  directed  to  do  so  by  the  full  board  of 
directors.  Text  writers  seem  to  agree,  substantially,  in  the 
"conclusion  that  it  is  within  the  discretionary  power  of  the 
directors  to  make  an  assignment  of  all  the  assets  of  the  cor- 
poration for  a  ratable  distribution  among  its  creditors,  with- 
out the  assent  of  the  stockholders,  unless  the  charter  or 
governing  statute  enacts  or  implies  the  contrary, —  though 
there  is  some  opposing  authority.  ...  It  has  been  held 
that  the  directors  may  make  such  an  assignment,  even  in 
opposition  to  the  will  of  the  shareholders."  5  Thomp.  Corp. 
§  6473;  3  Thomp.  Corp.  §  3986.  "A  by-law  requiring  that 
contracts  be  made  only  by  certain  officers,  or  that  certain 
formalities  shall  be  observed,  is  usually  of  little  avail  as 
against  outside  parties.  Persons  contracting  with  the  cor- 
poration are  not  bound  to  know  of  the  by-law,  and  the 
courts  are  reluctant  to  invalidate  a  contract  by  reason  of  it." 
2  Cook,  Corp.  (4th  ed.),  §  725;  2  Cook,  Stock  (3d  ed.),  §  725. 
The  controversy  here  is  between  the  stockholders.  Credit- 
ors are  not  complaining.  If  the  assets  are  insufficient  to 
pay  all  creditors,  they  may  undoubtedly  enforce  the  collec- 
tion of  unpaid  subscriptions. 

Upon  the  showing  made,  it  is  very  obvious  that  the  corpo- 
ration was  insolvent  as  to  the  stockholders.  Sawyer  v.  Hoagy 
17  Wall.  610;  ScoviU  v.  Thayer,  105  U.  S.  143;  Skrainka  v. 
Allen,  76  Mo.  384;  Minneapolis  P.  Co.  v.  Swinburne  P.  Co. 
66  Minn.  378;  Jackson  v.  Traer,  64  Iowa,  469.  The  corpo- 
ration's property  was  insufficient  in  amount,  at  a  fair  valua- 
tion, to  pay  its  debts;  and  hence  it  was  insolvent,  within 
the  definition  prescribed  by  the  statute  (Stats.  1898,  sec. 
1694c). 

We  perceive  no  error  in  the  ruling  of  the  trial  court. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Dunck,  Administrator,  Respondent,  vs.  Milwaukee  County, 

Appellant. 

May  17 — June  f ,  1899. 

Evidence:  Deceased  witness:  Investigating  committee  of  county  board: 
Judicial  proceeding. 

Plaintiff's  intestate  rendered  services  as  an  expert  for  a  special  com- 
mittee of  the  county  board  of  supervisors,  and  subsequently  gave 
evidence  before  such  committee  denying  that  his  compensation 
had  been  fixed  by  special  contract.  Thereafter  he  filed  a  claim  for 
such  services,  which  was  disallowed  in  part  by  the  county  board. 
He  appealed  to  the  circuit  court,  but  died  before  the  trial  On  the 
trial  two  members  of  said  committee,  as  witnesses  for  defendant, 
testified  to  the  making  ot  such  special  contract  Held,  that  the 
testimony  of  the  deceased  given  before  said  committee  was  inad- 
missible in  rebuttal,  there  being  no  issue  pending  between  the  de- 
ceased and  the  county  at  the  time  it  was  given,  and  the  proceeding 
before  said  committee  not  being  an  action  or  judicial  proceeding, 
within  the  rule  that  evidence  given  under  oath  in  a  judicial  pro- 
ceeding is  admissible  in  a  subsequent  action  or  a  subsequent  pro- 
ceeding in  the  same  action,  where  it  is  shown  that  the  witness  is 
dead  and  that  the  parties  and  issues  are  the  sama 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  is  an  action  for  the  value  of  services  performed  by 
the  plaintiffs  intestate  for  the  defendant  county.  On  the 
trial  it  appeared  that  in  May,  1894,  Garrett  Dunck,  the  in- 
testate, was  employed  by  a  special  committee  of  the  board 
of  supervisors  of  Milwaukee  county  to  examine,  as  an  expert, 
an  alms  house  which  had  been  recently  erected  by  the  county, 
for  the  purpose  of  ascertaining  whether  the  contractors  had 
faithfully  performed  their  work.  The  intestate  spent  eight- 
een days  in  the  work,  and  filed  a  claim  against  the  county 
for  $900  on  account  of  such  services.  The  board  allowed 
$180,  and  disallowed  the  balance  of  the  claim,  on  the  ground 
that  the  intestate  had  made  a  special  contract  to  do  the 
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work  for  a  sum  not  exceeding  $10  per  day.  Dunck  appealed 
to  the  circuit  court,  and  before  trial  of  the  action  died,  and 
the  action  has  been  revived  in  the  name  of  his  administra- 
tor. The  jury  returned  a  verdict  for  the  plaintiff  for  $315 
in  excess  of  the  amount  allowed  by  the  supervisors,  and  from 
judgment  upon  this  verdict  the  county  appeals. 

For  the  appellant  there  were  briefs  by  A.  0.  Brazee,  dis- 
trict attorney,  and  A.  C.  Umbreit,  assistant  district  attor- 
ney, and  oral  argument  by  Mr.  Umbreit. 

For  the  respondent  there- was  a  brief  by  Austin  &  JFehr, 
and  oral  argument  by  W.  H.  Austin. 

"Winslow,  J.  The  defendant  did  not  deny  the  services  of 
the  plaintiff's  intestate,  but  claimed  they  were  rendered 
under  an  agreement  that  the  price  thereof  should  not  ex- 
ceed $10  per  day,  and  this  was  the  fundamental  issue  be- 
tween the  parties  upon  the  trial.  Upon  this  issue  the  defend- 
ant called  as  witnesses  two  members  of  the  investigating 
committee  who  employed  Dunck,  who  testified  to  the  mak- 
ing of  a  special  contract  with  him  by  which  he  was  to  receive 
not  exceeding  $10  per  day  for  his  services.  In  rebuttal  the 
plaintiff  offered  the  testimony  given  by  Dunck  before  the 
same  committee,  in  which  he  testified  that  there  was  no  such 
agreement.  The  defendant  objected  to  this  testimony  as 
incompetent,  and  the  objection  was  overruled,  and  the  sole 
question  on  the  appeal  is  whether  this  ruling  was  correct. 

It  appears  from  the  evidence  that  the  investigating  com- 
mittee, after  making  some  investigations,  and  after  Dunck 
had  performed  his  work,  were  directed,  by  resolution  of  the 
county  board,  to  make  investigations  into  other  matters, 
and  to  report  the  cost  of  the  entire  investigation.  It  was 
evidently  under  this  last  clause  that  Dunck  was  examined 
and  gave  the  evidence  in  question.  With  regard  to  the  recep- 
tion of  such  evidence  the  rule  is  that  evidence  given  under 
oath  in  a  judicial  proceeding  is  admissible  in  a  subsequent 
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action,  or  a  subsequent  proceeding  in  the  same  action,  where 
it  is  shown  that  the  witness  is  dead,  and  that  the  parties 
and  the  issue  are  in  substance  the  same.  Jones,  Ev.  §§  339, 
340;  McOeoch  v.  Carlson,  96  Wis.  138.  It  is  clear  that  the 
evidence  offered  does  not  come  within  the  rule.  The  pro- 
ceeding before  the  committee  was  not  an  action  or  a  ju- 
dicial proceeding,  within  the  meaning  of  the  term  as  here 
used,  nor  was  there  any  issue  then  pending  between  the 
county  and  Dunck. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Eingaktner,  Appellant,  vs.  The  Illinois  Steel  Company,   ,108  ^i 


Kespondent. 

May  17  —  June  £ ;  1899. 

Statute  of  limitations:  Vested  rights:  Constitutional  law:  Interstate 

comity, 

1.  A  statute  of  limitations,  when  fully  run  upon  a  claim,  whether  the 

demand  relate  to  title  to  real  or  personal  property  or  a  money  de- 
mand on  contract  or  sounding  in  tort,  constitutes  a  vested  prop- 
erty right  within  the  meaning  of  the  constitution,  and  its  possessor 
is  entitled  to  the  benefit  of  the  constitutional  guarantees  for  the 
protection  of  the  title  to  property  and  property  rights. 

2.  While  the  statute  of  limitations  acts  on  the  remedy,  when  the  period 

of  limitation  has  run  the  bar  of  the  statute,  itself,  is  property  and 
cannot  be  taken  from  its  possessor  adversely;  and  the  effect  of 
that  vested  right  is  to  extinguish  the  claim  upon  which  it  operates, 
and  in  that  sense  it  is  properly  said  that  the  bar  of  tne  statute  of 
limitations  extinguishes  the  right  It  is  as  effective  as  payment 
Or  any  other  satisfaction  of  a  claim,  because  the  remedy  to  enforce 
it  cannot  be  restored  or  any  remedy  given  in  place  of  it  contrary 
to  the  will  of  the  owner  of  the  right  of  defense. 
,&  The  law  treats  of  rights  that  may  be  enforced.  When,  by  lapse  of 
time,  a  right  ceases  to  be  more  than  a  moral  obligation  and  cannot 
be  restored  adversely,  in  contemplation  of  law  it  has  ceased  to 
exist  altogether. 
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4  If  a  citizen  of  a  sister  state,  having  a  claim  against  another  such 
citizen,  allow  the  period  limited  by  law  for  its  enforcement  in  the 
courts  of  such  state  to  expire,  he  cannot  enforce  such  claim  in  the 
courts  of  this  state  if  the  right  of  defense  against  such  claim  in 
the  courts  of  his  own  state  is  a  vested  property  right 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

Action  by  an  employee  to  recover  of  his  employer  com- 
pensation for  a  personal  injury  alleged  to  have  been  caused 
by  negligence  of  such  employer  in  respect  to  neglecting  to 
furnish  plaintiff  with  a  reasonably  safe  place  in  which  to  do 
his  work.  Both  parties  were  citizens  of  the  state  of  Illinois 
at  the  time  the  cause  of  action  arose,  and  continued  such 
down  to  the  time  of  the  commencement  of  this  action.  The 
period  within  which  an  action  could  have  been  commenced 
to  enforce  the  alleged  liability  in  the  state  9f  Illinois  ex- 
pired before  this  action  was  eommenced' and  the  facts  in 
that  regard  were  duly  pleaded  in  defendant's  answer  as  a 
bar  to  the  enforcement  of  plaintiff's  claim  in  the  courts  of 
this  state.  Evidence  was  produced  tending  to  prove  the 
allegations  of  the  complaint.  It  was  established  on  the  part 
of  defendant,  beyond  controversy,  that  plaintiffs  claim  was 
barred  in  Illinois  by  its  statute  of  limitations.  Such  statute, 
and  the  decisions  under  it,  were  offered  and  received  in  evi- 
dence. The  facts  in  regard  to  such  statute  being  uncontro- 
verted,  no  question  on  that  branch  of  the  case  was  submitted 
to  the  jury.  There  was  a  special  finding  of  fact  by  the  jury 
in  plaintiff's  favor  on  all  other  branches  of  the  case.  A  motion 
by  plaintiff's  attorneys  for  judgment  on  the  verdict  was  de- 
nied. A  motion  by  defendant's  attorneys  for  judgment  in 
its  favor  notwithstanding  the  verdict  was  granted,  and  the 
decision  duly  excepted  to.  Judgment  was  entered  in  de- 
fendant's favor  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  J.  W.  Wegner,  at- 
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torney,  and  C.  H.  Van  Ahtine,  of  counsel,  and  oral  argument 
by  Mr.  Van  Ahtine. 

For  the  respondent  there  was  a  brief  by  Van  Dyke  & 
Van  Dyke  &  Carter,  and  oral  argument  by  W.  E.  Carter. 

ATabshall,  J.  This  is  the  sole  question  we  are  called  upon 
to  decide  in  this  case:  If  a  citizen  of  a  sister  state,  having  a 
claim  against  another  such  citizen,  allow  the  period  limited 
by  law  for  its  enforcement  in  the  courts  of  such  state  to  ex- 
pire, can  he  then  come  into  this  state  and  enforce  such  claim 
in  its  courts  if  the  necessary  service  can  be  obtained  to  give 
the  court  jurisdiction  of  the  defendant  in  the  action  ? 

It  is  conceded  that  the  effect  of  the  statute  of  limitations 
of  this  state  extinguishes  the  right  upon  which  it  has  com- 
pletely operated.  Brown  v.  Parker,  28  Wis.  21 ;  Knox  v. 
Cleveland,  13  Wis.  245;  Sprecher  v.  Wakdey,  11  Wis.  432; 
Kahn  v.  Letter,  97  Wis.  217.  It  is  further  conceded  that  if 
the  statute  of  limitations  of  the  state  of  Illinois  has  the  same 
effect,  plaintiff's  claim  was  extinguished  before  this  action 
was  commenced,  and  hence  defendant  was  entitled  to  the 
judgment  rendered*  It  is  the  universal  rule  that  so  long  as 
a  limitation  act  operates  on  the  remedy  only,  the  law  of  the 
forum  governs.  When  the  right  itself  has  been  extinguished 
by  the  effect  of  the  limitation  act  upon  it,  such  effect  attaches 
to  and  becomes  inseparable  from  such  right  in  the  courts  of 
this  state. 

Expressions  of  like  character  sis  above  are  found  in  numer- 
ous adjudications,  yet  the  subject  is  frequently  reviewed  by 
the  courts  for  want  of  an  accurate  understanding  of  terms. 
In  Baker  v.  Stonebraker,  36  Mo.  338,  this  statement  of  the 
rule  was  made:. "  The  doctrine  is  well  established  that  where 
the  limitation  operates  to  extinguish  the  contract  or  debt, 
the  case  no  longer  falls  within  the  law  of  limitations  on  the 
Temedy  merely.  In  such  cases  when  the  debt  or  judgment 
is  sued  on  in  another  state,  the  lex  loci  contractus  and  not  the 
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lex  fori  is  to  govern."  To  the  safhe  effect  are  Story,  Con- 
flict of  Laws,  §  582;  Shelby  v.  Guy,  11  Wheat.  361;  PerJdn* 
v.  Guy,  55  Miss.  153;  Woodman  v.  Fulton,  47  Miss.  682;  M<y 
Cracken  Co.  v.  Mercantile  T.  Co.  84  Ky.  344;  Wires  v.  Farr, 
25  Vt.  41;  WhiUhurst  v.  Dey,  90  N.  C.  542;  Wood,  Limita- 
tions, §  13. 

What  is  meant  by  the  term  "  extinguish  the  right "  as  used 
in  the  adjudications  and  by  the  text  writers,  in  discussing 
the  subject  under  consideration,  is  not  actual  satisfaction  of 
the  right  by  the  operation  of  the  statute  of  limitations.  The 
idea  is  that  a  right  to  insist  upon  the  statutory  bar  is  a  vested 
property  right  protected  by  the  constitution,  the  effect  of 
which  is  to  forever  prevent  the  judicial  enforcement  of  the 
demand  affected  by  it,  against  the  will  of  the  owner  of  the 
prescriptive  right.  Deprivation  of  the  remedy  under  such 
circumstances  that  there  can  be  no  adverse  restoration  of  it 
is  a  destruction  or  extinguishment  of  the  right  to  which  such 
remedy  relates.  The  law  deals  only  with  enforceable  rights, 
and  if  such  a  right  be  changed  to  a  mere  moral  obligation, 
in  a  legal  sense  it  no  longer  exists  at  all. 

It  follows  necessarily  that  when  a  defense  to  a  right  has 
become  vested  beyond  recall  without  consent  of  the  person 
in  whose  favor  it  operates,  so  that  his  adversary  is  powerless 
to  enforce  such  right  beyond  power  of  adverse  restoration, 
it  is,  to  all  intents  and  purposes,  as  effectually  satisfied  as  if 
paid  or  otherwise  discharged.  As  the  court  put  it  in  Wood- 
man v.  Fulton,  supra, i  The  bar  created  by  the  statute  of 
limitations  is  as  effectual  as*  payment  or  any  other  defense, 
and  when  once  vested  cannot  be  taken  away  even  by  the 
legislature.'  That  is  the  doctrine  of  this  court  expressed  in 
many  cases.  In  Sprecher  v.  Wahdey,  11  Wis.  432,  this  rule 
was  approved  as  to  the  effect  of  a  completed  limitation  pe- 
riod upon  the  title  to  property.  A  bar  produced  by  opera- 
tion of  the  statute  of  limitations  to  an  action  upon  a  contract 
is  as  effectual  as  payment  or  any  other  defense,  and  although 
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it  is  a  general  principle  that  the  statute  bars  only  the  remedy 
and  does  not  destroy  the  right,  yet  where  the  defense  has- 
been  vested  no  subsequent  renewal  of  the  right  to  sue,  as  by 
repeal  of  the  statute  or  otherwise,  without  consent  of  the 
party  entitled  to  the  defense,  operates  to  take  away  or  de- 
stroy such  defense.  In  Brown  v.  Parker,  28  Wis.  21,  the 
rule  was  decided  to  apply  to  property  rights  as  well  as  to 
tangible  property,  on  the  ground  that  a  vested  right  of  de- 
fense is  itself  property  and  supersedes,  annuls,  and  extin- 
guishes that  upon  which  it  operates.  That  doctrine  has  ever 
since  been  the  law  of  this  state,  and  it  is  now  too  firmly  en- 
trenched in  our  jurisprudence  to  be  open  to  question,  what- 
ever may  be  the  individual  or  even  collective  opinions  of 
judges  as  to  whether  the  question  was  settled  right  or  wrong 
originally.  Pleasants  v.  Rohrer,  17  Wis.  577 ;  Austin  v.  Save- 
land's  Estate,  77  Wis.  108;  Howell  v.  Howell,  15  Wis.  55;. 
Lindsay  v.  Fay,  28  Wis.  177;  Arimond  v.  Green  Bay  dB  Jf. 
C  Co.  31  Wis.  316;  Carpenter  v.  State,  11  Wis.  36;  Pierce  v. 
Seymour,  52  Wis.  272.  Nevertheless  we  should  say  that  the 
logic  of  the  opinion  in  Brown  v.  Parker,  and  in  the  cases 
which  preceded  and  followed,  treating  of  the  subject,  is  far 
more  satisfactory  than  that  of  decisions  elsewhere  holding 
that  there  cannot  be  a  property  right  in  a  defense  and  that 
one's  financial  safety,  so  far  as  relates  to  money  demands,  is 
hedged  about  by  state  lines,  and  even  there,  may  be  the 
subject  of  legislative  interference.  The  reasoning  that  gives 
to  limitation  acts,  as  regards  all  property,  interests,  and 
claims,  the  effect  of  an  irrevocable  sentence  of  silence  which 
is  protected  as  property  by  constitutional  guarantees,  is' rea- 
sonable in  our  judgment.  We  are  not  unmindful  of  the  fact 
that  this  doctrine  is  not  sustained  by  the  supreme  court  of 
the  United  States,  but  that  cannot  change  our  views  at  this 
late  day  as  to  the  effect  of  our  own  statute,  nor  as  to  the 
effect  in  this  state  of  the  statutes  of  a  sister  state,  which  have 
received  at  home  the  same  construction  given  to  similar 
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statutes  here.  As  said  in  Pierce  v.  Seymour,  supra,  it  is  the 
settled  law  in  this  state  that  a  completed  statutory  period 
of  limitations  upon  the  enforcement  of  a  claim  not  only 
takes  away  the  remedy  for  such  enforcement,  but  the  claim 
also. 

The  foregoing  conclusion  differs  from  the  views  of  the 
federal  supreme  court,  as  before  indicated,  in  that  it  is  there 
held  that  a  mere  defense  of  the  statute  of  limitations  is  not 
a  property  right  upon  which  constitutional  guarantees  can 
operate;  that  unless  coupled  with  title  to  property  the  bar 
of  the  statute  in  one  jurisdiction  will  not  be  effective  in  an- 
other; that  as  to  mere  money  demands  it  operates  on  the 
remedy  only,  and  the  law  of  the  forum  governs.  It  is  there 
recognized,  as  held  in  this  opinion,  that  the  point  of  differ- 
ence between  the  two  doctrines  is  whether  a  defense  of  the 
statutory  bar  to  the  enforcement  of  a  right  is  itself  property, 
and  that  the  effect  of  an  affirmative  holding  is  that  such 
property  right  extinguishes  the  right  upon  which  it  operates. 
In  the  leading  case  on  the  subject,  Campbell  v.  Holt,  115  U.  S. 
620,  the  court  divided.  Justice  Miller,  who  delivered  the 
opinion  upon  which  the  decision  was  based,  remarked :  "We 
are  unable  to  see  how  a  man  can  be  said  to  have  a  property 
right  in  the  bar  of  the  statute  as  a  defense  to  his  promise  to 
pay.  In  the  most  liberal  extension  of  the  use  of  the  word 
*  property '  it  is  new  to  call  the  defense  of  lapse  of  time,  to 
the  obligation  to  pay  money,  property."  On  the  other  hand, 
Justice  Bradley,  with  whom  Justice  Harlan  concurred,  in 
a  dissenting  opinion  replete  with  unanswerable  logic,  said  the 
constitutional  guaranty  against  deprivation  of  property  with- 
out due  process  of  law  "was  intended  to  protect  every  valu- 
able right  which  a  man  has.  The  term  'property' "  in  the 
•constitutional  provision  "embraces  ail  valuable  interests 
which  a  man  may  possess  outside  of  himself;  that  is  to  say, 
outside  of  life  and  liberty."  It  "extends  to  every  species  of 
vested  right."    "An  exemption  from  a  demand  or  an  im- 
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munity  from  prosecution  in  a  suit  is  as  valuable  to  the  one 
party  as  the  right  to  the  demand  or  to  prosecute  the  suit  is 
to  the  other.  The  two  things  are  correlative,  and  to  say 
that  the  one  is  protected  by  constitutional  guarantees  and 
the  other  not,  seems  to  me  almost  an  absurdity.  My  prop- 
erty is  as  much  imperiled  by  an  action  against  me  for  money 
as  it  is  by  an  action  against  me  for  my  land  or  my  goods. 
Is  not  a  right  of  defense  to  such  an  action  of  the  greatest 
value  to  me  ?  If  it  is  not  property  in  the  sense  of  the  con- 
stitution, then  we  need  another  amendment  to  that  instru- 
ment; but  it  seems  to  me  there  can  hardly  be  a  doubt  that 
it  is  property."  The  opinion  is  supported  by  an  abundance 
of  authority  cited.  It  states  the  doctrine  of  this  court  on 
the  subject  with  strict  accuracy.  It  remains  to  be  seen 
whether  the  doctrine  of  the  Illinois  court  is  the  same. 

Now,  notwithstanding  numerous  statements  by  the  Illinois 
supreme  court  that  the  statute  of  limitations  acts  on  the 
remedy,  if  it  holds  that  a  completed  statutory  period  of 
limitation  in  favor  of  a  person  charged  with  a  liability,  is  a 
vested  property  right,  that,  as  indicated,  is  the  same  as  hold- 
ing that  it  extinguishes  the  right  affected  by  it.  In  other 
words,  while  the  test  of  whether  the  statute  of  limitations 
of  Illinois,  when  fully  run  upon  a  claim,  bars  the  right  to 
such  claim  in  the  courts  of  this  state,  is  whether  it  extin- 
guishes such  right  in  Illinois,  the  test  of  whether  such  is  its 
effect  in  such  state  is  whether  the  right  to  the  benefit  of  the 
statutory  bar  is  there  considered  a  constitutional  privilege 
that  cannot  be  taken  from  its  possessor  adversely. 

In  the  light  of  the  foregoing,  we  turn  to  Board  of  Educa- 
tion v.  Blodgett,  155  111.  441,  and  there  find  the  principle  de- 
cided in  Brown  v.  Parker,  28  Wis.  21,  announced  as  the  law 
of  that  state.  The  court  said,  in  substance,  that  when  the 
statute  of  limitations  has  run  against  a  demand,  the  demand 
is  gone  because  the  defense  of  the  bar  of  the  statute  is  a 
vested  right  which  the  legislature  cannot  take  away,  either 
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by  a  repeal  of  the  statute  or  by  an  affirmative  act,  and  that 
the  rule  applies  whether  the  limitation  affects  real  or  per- 
sonal property,  or  a  claim  on  contract  or  sounding  in  tort; 
that  the  right  to  a  defense,  when  fully  vested,  is  as  valuable 
as  a  right  of  action  and  is  equally  subject  to  constitutional 
protection.  No  expression  found  in  the  books  goes  further 
than  that,  not  even  the  dissenting  opinion  of  Justice  Brad- 
ley in  Campbell  v.  Holty  115  U.  S.  620.  In  a  still  later  case, 
Fish  v:  FarweU,  160  111.  236,  the  court  said,  "A  right  of  de- 
fense against  a  money  demand  arising  from  the  complete  run- 
ning of  the  statute  of  limitations,  is  property  within  the  pro- 
tection of  the  constitutional  guaranty  of  due  process  of  law." 

Now,  to  go  further  with  the  Illinois  cases  would  serve  no 
valuable  purpose.  It  may  be  conceded  that  there  are  many 
expressions  found  in  them  to  the  effect  that  limitation  acts 
operate  on  the  remedy,  as  in  Suppiger  v.  Grruaz,  137  111.  216, 
to  which  our  attention  was  particularly  invited.  Such  ex- 
pressions, however,  are  not  inconsistent  at  all  with  the  un- 
doubted rule  of  the  Illinois  court  that  when  the  operation  of 
the  statute  upon  the  remedy  is  complete  the  right  to  the 
benefit  of  the  bar  thus  created  is  property  and  protected  as 
such  by  the  constitutional  guaranty  like  any  other  property, 
and  that  such  protection  goes  with  its  possessor  into  any 
jurisdiction  into  which  he  may  travel 

So  it  is  as  plain  as  English  words  can  state  it,  that  the  bar 
of  the  statute  of  limitations  of  Illinois,  upon  a  remedy  in  its 
courts,  is  a  vested  property  right  which  forever  extinguishes, 
there,  a  cause  of  action  upon  which  it  operates,  therefore 
such  bar  is  likewise  effectual  here  if  seasonably  pleaded  and 
insisted  upon.  That  was  done  in  this  case,  and  it  warranted 
the  judgment  appealed  from. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 

Dodge  J.,  dissents. 
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Oooesen  and  another,  Respondents,  vs.  Ziehl  and  wife,  Ap-    lias  m\ 
pellants,  and  Klann,  imp.,  Respondent.  iobIbi 
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Mechanics'  liens:  Building  contracts:  Architects  certificate:  Condition    |l03        881 

precedent:  Fraud:  Evidence:  Married  women:  Judgment,  '114       x839 

1  Parties  may  contract  for  the  finishing  and  completion  of  a  building 
to  the  satisfaction  and  acceptance  of  a  designated  architect,  pay- 
ments to  be  made  on  his  certificate,  and  in  that  case  such  a  certifi- 
cate is  a  condition  precedent  to  the  right  to  sue  for  the  contract 
price,  unless  the  refusal  to  certify  should  be  disregarded  on  ground 
of  fraud  or  bad  faith,  or  clear  evidence  of  mistake,  on  the  part  of 
the  architect,  even  where  the  court  finds  that  the  contractor  has 
substantially  completed  the  work  according  to  contract  and  is  en- 
titled to  his  final  estimate. 

2.  The  mere  fact  that  some  other  architect  may  have  thought  the  con- 
tract had  been  fully  carried  out  does  not  give  rise  to  an  inference 
of  fraud. 

&  Contracts  for  the  improvement  of  a  building  owned  by  a  wife  were 
made  by  the  husband,  without  any  communication  directly  or  in- 
directly with  her.  She  was  not  consulted  before  the  contracts  were 
made  and  did  not  sanction  or  direct  the  work  as  it  progressed, 
although  she  knew  of  the  work  during  its  progress.  The  husband 
testified  that  the  wife  was  ignorant  of  the  work  until  commenced, 
and  would  not  dare  to  tell  him  to  stop  anything  when  he  had  started 
it;  that  he  had  no  authority  from  her  to  do  the  work,  but  it  was 
done  on  his  own  responsibility;  and  that  he  did  not  act  or  assume 
to  act  as  her  agent  Held,  that  under  such  circumstances  the  wife's 
consent  to  the  work  could  not  be  implied  from  mere  silence;  and  a 
judgment  adjudging  a  lien  on  her  premises  for  such  improvements 
and  providing  for  a  personal  judgment  against  her  for  any  defi- 
ciency was  error. 

4  Notwithstanding  the  liberality  of  modern  legislation,  married  women 
are  somewhat  under  the  dominion  and  control  of  their  husbands, 
and  such  relation  must  be  considered  when  it  is  sought  to  bind  the 
wife's  separate  property  on  the  ground  of  ratification  by  silence. 

&  Mere  neglect  on  the  part  of  the  wife  to  advise  the  parties  with  whom 
her  husband  had  contracted  for  the  improvement  of  her  separate 
estate,  as  to  such  ownership,  cannot  be  construed  to  be  the  consent 
contemplated  by  sec  3314,  R.  S.  1878. 
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&  Where  the  contract  specifies  that  there  shall  be  no  charge  for  extras 
unless  the  price  is  agreed  upon  and  noted  on  the  contract,  no  claim 
therefor  should  be  allowed  except  on  proof  that  the  contract  had 
been  complied  with  in  that  respect  or  its  terms  waived. 

7.  A  personal  judgment  for  deficiency  on  foreclosure  of  a  mechanic's 
lien  is  not  warranted  unless  demanded  in  the  pleadings. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  R.  N.  Austin,  Judge.    Reversed. 

Plaintiffs  bring  this  action  against  the  defendants  John 
Ziehl  and  wife  to  foreclose  a  mechanic's  lien  for  $11.50.  The 
defendant  William  Klann  was  made  a  party  as  a  lien  claim- 
ant. The  proof  shows  that  the  defendant  Klann  entered 
into  a  written  contract  with  the  defendant  John  Ziehl  to  do 
all  the  carpenter  work  and  furnish  all  the  materials  for  the 
remodeling  of  a  certain  building  in  the  city  of  Milwaukee, 
situated  on  lands  owned  by  the  defendant  OttiUie  Ziehl,  ac- 
cording to  plans  and  specifications  made  by  John  Roth,  Jr., 
architect,  for  the  sum  of  $1,624,  payable  as  the  work  pro- 
gressed, upon  the  certificate  of  the  architect.  The  contract 
provided  "  that  there  shall  be  no  charge  for  extra  work,  ex- 
cept in  alteration  of  the  plans,  and  in  that  case  the  price  of 
such  alterations  are  to  be  agreed  upon  at  the  time  they  are 
made,  and  minuted  upon  this  contract;  otherwise,  not  bind- 
ing either  of  the  parties."  It  was  also  further  provided  that 
Klann  should  "  complete  the  said  work,  furnishing  in  all  its 
several  parts,  in  a  good,  substantial,  and  workmanlike  man- 
ner, to  the  acceptance  of  John  Roth,  Jr.,  architect,  .  .  ." 
and,  further,  "  that  the  said  work  shall  be  executed  so  as  to 
fully  carry  out  the  design  for  said  building,  as  set  forth  in 
the  specifications  or  shown  on  the  plans,  and  according  to 
the  true  spirit,  meaning,  and  intent  thereof,  to  the  full  and 
complete  satisfaction  of  John  Roth,  Jr.,  who  is  hereby  de- 
clared to  be  superintendent  for  said  building." 

As  to  the  complaint,  the  defendants  Ziehl  admitted  that 
the  plaintiffs  delivered  some  roofing  material  and  did  some 
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work  on  the  building,  and  that  a  lien  was  filed,  but  denied 
the  other  allegations  of  the  complaint.  As  to  the  claim  of 
Klcmn,  the  Ziehls  set  up  the  written  contract,  and  allege 
that  he  failed  to  complete  the  building  to  the  acceptance 
and  satisfaction  of  the  architect,  setting  out  the  particulars 
wherein  they  claimed  the  building  was  not  finished,  and 
also  set  up  a  counterclaim  because  of  failure  to  cover  the 
roof  during  the  progress  of  the  work,  so  that  rain  came  in 
and  injured  the  building. 

The  case  was  tried  before  a  referee,  who  found,  as  to  the 
plaintiffs'  claim,  that  all  the  material  allegations  of  the  com- 
plaint were  true,  and  that  there  was  due .  from  the  defend- 
ants John  and  OttiUie  Ziehl  the  sum  of  $11.60,  and  interest 
from  May  27, 1893,  and  that  OttiUie  Ziehl  was  the  owner  of 
the  premises. 

As  to  the  Klcmn  claim,  the  referee  found  that  the  defend- 
ant John  Ziehl  made  the  contract  mentioned  for  and  on  be- 
half of  himself  and  his  wife,  OttiUie;  that  Klann  completed 
the  work  stipulated  in  the  contract  in  substantial  compli- 
ance with  the  contract,  plans,  and  specifications;  that  "on 
the  completion  of  said  work,  and  prior  to  the  commence- 
ment of  this  action,"  Klcmn  "  was  entitled  to  a  final  esti- 
mate thereof;"  that  he  had  been  paid  $1,400  on  the  con- 
tract; that  Klann  performed  extra  work  on  said  building 
of  the  reasonable  value  of  $38:92;  and  that  the  total  amount 
due  from  the  defendants  John  Nand  OttiUie  was  $262.92,  and 
interest  from  May  4, 1893.  As  conclusions  of  law,  the  ref- 
eree found  that  the  plaintiffs  and  Klomn  were  entitled  to 
judgments  against  both  John  and  OttiUie  for  the  amounts 
stated,  and  a  lien  upon  the  building. 

Exceptions  were  duly  filed,  and  motions  to  confirm  and 
set  aside  the  report  were  made.  The  report  was  confirmed, 
and  judgment  entered  accordingly.  The  judgment  provides 
for  the  entry  of  a  deficiency  judgment  against  both  of  said 
defendants.  The  defendants  Ziehl  appeal  from  the  entered 
judgment. 
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For  the  appellants  there  was  a  brief  by  Fiebing  &  KU- 
Ulea,  and  oral  argument  by  0.  J.  Fiebing. 

For  the  respondents  there  was  a  brief  by  Andrew  J. 
Clarke,  attorney,  and  Edwin  F.  J.  Goldsmith,  of  counsel, 
and  oral  argument  by  Mr.  Clarke. 

Bardeen,  J.  As  respects  the  plaintiffs'  claim,  the  testi- 
mony is  confused  and  conflicting.  Sufficient  appears,  how- 
ever, to  warrant  the  conclusion  that  the  defendant  John 
Ziehl  ordered  the  work  in  controversy  done,  independent  of 
and  some  time  prior  to  the  performance  of  the  work  by 
plaintiffs  under  their  contract  with  Klann,  and  thereby  be- 
came personally  responsible  therefor.  There  is  no  testimony 
in  the  case  connecting  the  defendant  OttiUie  Ziehl  in  any 
manner  with  this  claim,  but  the  question  of  plaintiffs'  right 
to  a  lien  will  be  disposed  of  in  a  subsequent  branch  of  this 
opinion. 

The  judgment  in  favor  of  the  defendant  Klann  cannot  be 
supported  either  upon  the  evidence  or  the  findings.  His 
right  of  action  is  based  upon  a  written  contract  with  the 
defendant  John  Ziehl.  In  that  contract  he  agreed  to  finish 
and  complete  the  building  to  the  satisfaction  and  acceptance 
of  the  architect.  It  was  certainly  competent  for  the  parties 
to  make  this  stipulation.  Cases  are  numerous  where  con- 
tracts of  this  kind  have  been  sustained,  and  they  all  agree 
that  the  satisfaction  of  the  architect,  and  the  execution  of 
the  certificate  by  him,  becomes  and  is  a  condition  precedent 
to  the  right  to  sue  for  the  contract  price,  unless  the  refusal 
to  certify  should  be  disregarded  on  the  grounds  of  fraud  or 
bad  faith,  or  clear  evidence  of  mistake,  on  the  part  of  the 
architect.  Hudson  v.  McCartney ',  33  Wis.  331;  Tete  v.  But- 
terfield,  54  Wis.  242;  Wendt  v.  Vogel,  87  Wis.  462;  Boden  v. 
Matter,  95  Wis.  65.  And  see  Burnham  v.  Milwaukee,  100 
Wis.  55. 

It  is  true,  the  referee  found  that  Klann  substantially  com- 
pleted the  work  according  to  the  contract,  and  that "  on  the 
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completion  of  said  work,  and  prior  to  the  commencement  of 
this  action,  was  entitled  to  a  final  estimate  thereof."  It  is 
admitted  that  he  did  not  have  a  final  certificate  from  the 
architect.  Such  certificate  was  essential  to  his  recovery, 
unless  it  was  found  that  the  refusal  to  certify  was  so  pal- 
pably perverse,  oppressive,  and  unjust  as  to  raise  an  infer- 
ence of  bad  faith  and  dishonesty,  or  that  it  was  withheld 
by  mistake.  If  the  architect  withheld  the  final  certificate 
fraudulently  or  by  mistake,  it  was  the  duty  of  the  referee  to 
so  find.  But  we  apprehend  he  would  have  found  it  quite 
difficult  to  have  sustained  such  a  finding,  from  the  evidence. 
The  architect  sets  out  at  length  in  his  testimony  why  he 
refused  to  give  a  final  certificate.  He  refers  to  matters 
which  he  deems  material,  and  which  were  considered  of  suf- 
ficient importance  to  warrant  him  in  withholding  his  ap- 
proval of  the  building.  Considerable  testimony  was  put  in 
on  both  sides,  on  the  issue  of  whether  the  contract  had  been 
completed.  The  matter  was  in  considerable  dispute.  The 
referee  evidently  thought  that  the  preponderance  of  the  tes- 
timony was  in  favor  of  Klann.  But  this  will  not  uphold 
the  judgment.  The  parties  saw  fit  to  name  Mr.  Roth  as  the 
arbiter.  They  submitted  the  matter  to  his  decision,  and  his 
conclusion  is  final  and  conclusive,  unless  impeached  as  above 
stated.  Klann  had  no  right  to  substitute  his  own  judgment 
or  that  of  some  other  person  for  that  of  the  architect.  The 
mere  fact  that  some  other  architect  may  have  thought  the 
contract  had  been  fully  carried  out  does  not  give  rise  to 
an  inference  of  fraud.  We  are  satisfied  that  the  circum- 
stances in  proof  are  wholly  insufficient  to  sustain  a  conclu- 
sion that  the  architect  was  acting  in  bad  faith.  John  Pritz- 
laff  H.  Co.  v.  Berghoefer,  antey  p.  359. 

The  judgment  entered  binds  the  interest  of  Mrs.  Ziehl  as 
owner  of  the  building,  and  also  makes  her  personally  re- 
sponsible for  the  debts  against  it.     There  is  absolutely  no 
foundation  to  sustain  this  conclusion.   Neither  plaintiffs  nor 
Vol.  103  —  25 


Digitized  by 


Google 


380  SUPEEME  COURT  OF  WISCONSIN.         [105 

Coorsen  and  another  vs.  Ziehl  and  others. 

defendant  Klamm,  had  any  communication,  directly  or  indi- 
rectly, with  Mrs.  Ziehl.  The  contracts  were  made  with  the 
husband,  and,  so  far  as  the  proof  shows,  the  parties  relied 
entirely  upon  his  responsibility.  He  did  not  profess  to  act 
upon  her  behalf;  nor  is  there  any  proof  that  she  knew  of 
the  contracts  before  they  were  made,  or  in  any  way  ratified 
them.  The  proof  is  that  she  was  not  consulted  before  the 
contracts  were  made  and  that  she  did  not  in  any  way  sanc- 
tion or  direct  the  work  as  it  progressed.  She  lived  in  the 
building  with  her  husband,  and  undoubtedly  knew  of  the 
work  as  it  progressed ;  and  from  these  facts  it  is  argued  that 
she  is  brought  within  the  terms  of  sec.  3314,  E.  S.  1878, 
which  permits  a  lien  to  be  enforced  upon  the  real  estate  of 
any  person  on  whose  premises  such  improvements  are  made, 
"  such  owner  having  knowledge  thereof  and  consenting  thereto" 
Counsel  rely  upon  Heath  v.  SoUes,  73  "Wis.  217;  North  v.  La 
Flesh9  73  Wis.  520;  Edwards  <&  McG.  L.  Co.  v.  Mosher,  88 
Wis.  672;  and  Bentley  v.  Adams,  92  Wis.  386,  as  sustaining 
their  contention  that  the  wife's  interests  in  the  real  estate 
can  be  bound.  But  there  is  a  clear  distinction  between  these 
cases  and  the  case  at  bar.  In  each  case  there  was  proof  of 
the  express  consent  of  the  owner  to  the  erection  of  the 
building  upon  which  the  lien  was  claimed.  Here  there  is 
no  such  proof.  The  husband  testifies  that  the  wife  did  not 
know  of  the  work  until  it  was  started,  and  that  she  would 
not  dare  to  tell  him  to  stop  anything  when  he  started  it; 
that  he  had  no  authority  from  her  to  do  the  work,  but  went 
on  and  had  it  done  on  his  own  responsibility,  and  did  not 
act  or  assume  to  act  as  her  agent.  Consent  cannot  be  in- 
ferred from  mere  silence,  under  these  circumstances.  So 
far  as  we  are  advised,  she  may  have  supposed  that  the  work 
was  being  done  upon  the  personal  credit  of  her  husband. 
For  that  reason  no  element  of  estoppel  can  intervene.  Not 
having  been  consulted  as  to  the  improvements,  an/i  being 
under  such  arbitrary  dominion  as  the  evidence  shows  she 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  387 

Coorsen  and  another  vs.  Ziehl  and  others. 

was,  she  was  not  bound  to  have  a  row  with  her  husband, 
and  order  the  workmen  f  r6m  the  premises,  at  the  risk  of 
having  her  property  incumbered  by  a  lien.  Being  a  mar- 
ried woman,  she  was  not  free  to  act  entirely  as  she  pleased. 
Notwithstanding  the  liberality  of  modern  legislation,  mar- 
ried women  are  somewhat  under  the  dominion  and  control 
of  their  husbands,  and  such  relation  must  be  considered 
when  it  is  sought  to  bind  the  wife's  property  on  the  ground 
of  ratification  by  silence.  See  Ladd  v.  Hiidebrant,  27  Wis. 
135.  If  the  husband  had  assumed  to  act  in  her  name  or  by 
her  authority,  and  the  contractors  had  had  knowledge  of 
circumstances  apparently  clothing  him  with  such  authority, 
a  somewhat  different  question  would  be  presented;  but,  no 
such  circumstance  appearing,  her  neglect  to  advise  the  par- 
ties of  her  ownership  of  the  property  cannot  be  construed 
to  be  the  consent  contemplated  by  the  statute.  See  Hwnt- 
ley  v.  Holt,  58  Conn.  445. 

The  contract  provided  that  there  should  be  no  charge  for 
extra  work  unless  the  price  was  agreed  upon  and  noted  on 
the  contract.  The  referee  allowed  about  $39  for  extras,  but 
failed  to  find  any  agreement  therefor,  or  waiver  of  this  con- 
dition of  the  contract.  The  contention  in  this  case  empha- 
sizes the  importance  of  such  a  stipulation.  No  claim  for 
extras  should  have  been  allowed,  except  upon  proof  that  the 
contract  had  been  complied  with  in  that  regard,  or  that  there 
had  been  a  waiver  of  its  terms.  Neither  of  these  conditions 
appears  in  the  testimony  or  in  the  findings. 

The  judgment  provided  for  a  personal  judgment  against 
Mrs.  Ziehl  for  any  deficiency.  No  judgment  for  deficiency 
was  warranted  against  either  defendant,  because  it  was  not 
demanded  in  the  complaint  or  answer  of  Klann,  although 
that  might  not  be  reversible  error.  See  sec.  3326,  S.  &  B. 
Ann.  Stats. 

Our  conclusion  is  that  the  plaintiffs  are  entitled  to  a  per- 
sonal judgment  only  against  John  Ziehl  for  the  amount  of 
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their  claim,  with  interest,  as  demanded,  and  that  the  defend- 
ant Klwnn  is  not  entitled  to  recover  anything  in  this  action. 
By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, with  costs  against  both  the  plaintiffs  and  defendant 
William  Klann,  and  the  cause  is  remanded  with  directions 
to  enter  a  personal  judgment  against  the  defendant  John 
Ziehl,  without  costs,  for  the  amount  of  the  plaintiffs'  claim 
and  interest,  in  favor  of  the  plaintiffs,  and  for  a  judgment 
in  favor  of  the  defendants  John  Ziehl  and  OttiUie  Ziehl 
against  the  plaintiffs  and  defendant  William  Klann  for 
costs. 


The  State  ex  rel.  City  of  South  Milwaukee,  Respondent, 
vs.  Fowle  and  others,  Appellants. 

May  18— June  8, 1899. 

Mandamus:  Cities:  Schools:  School  districts:  Statutes:  Devolution  of 

right 

Upon  the  creation  of  a  city  out  of  a  formerly  existing  village,  pur- 
suant to  the  provisions  of  ch.40a  Stats.  1898,  the  government  and 
administration  of  all  schools  within  the  territorial  limits  of  the 
city,  including  high  schools  theretofore  existing  therein,  devolves 
on  the  board  of  education,  provided  for  by  sees.  925—113  to  925 — 116, 
Stats.  1898,  when  elected,  and  thereupon  the  powers  and  functions 
of  the  former  governing  boards  cease,  and  the  board  of  education 
is  entitled  to  the  possession  and  control  of  the  school  houses,  rec- 
ords, books,  property,  school  library,  eta,  remaining  in  the  hands 
of  the  former  governing  boards,  and  on  demand  therefor  and  re- 
fusal to  deliver  the  same  such  right  can  be  enforced  by  mandamus. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

By  sec.  98,  ch.  287,  Laws  of  1897,  the  existing  village  of 
South  Milwaukee,  containing  more  than  1,500  inhabitants, 
was  erected  into  a  city  of  the  fourth  class,  controlled  by 
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the  general  charter  law  (ch.  326,  Laws  of  1889,  as  amended 
[now  ch.  40a,  Stats.  1898]),  and  patent  issued  July  6, 1897, 
and  on  September  4th  a  board  of  education  was  duly  elected. 
"Within  the  limits  of  the  village  was  school  district  No.  1, 
and  also  free  high-school  district  No.  1,  coterminous  in  ex- 
tent and  governed  by  a  school-district  board  consisting  of 
the  appellants.  After  the  election  of  the  board  of  educa- 
tion, the  chairman  thereof  was  duly  authorized  to  take  all 
legal  proceedings  to  secure  control  of  the  school  property  of 
both  school  district  No.  1  and  free  high-school  district  No.  1. 
Possession  of  the  school  house  was  obtained,  but  the  records, 
boots,  property,  school  library,  etc.,  still  remained  in  the 
hands  of  the  appellants,  who  claimed  to  hold  the  same  as 
the  governing  board  of  a  free  high-school  district,  not  ter- 
minated by  the  creation  of  the  city,  which  they  allege  was 
never  under  the  control  or  jurisdiction  of  the  village  board 
of  the  late  village  of  South  Milwaukee.  The  appellants  al- 
lege that  the  property  in  controversy  is  property  of  said 
high-school  district,  and  necessary  for  its  conduct  and  man- 
agement. They  also  allege  that  taxes  had  been  levied  and 
assessed  according  to  old  district  lines,  which  separated  free 
high-school  district  No.  1  from  other  parts  of  the  city.  Upon 
demurrer  to  a  return,  judgment  was  entered  for  an  impera- 
tive writ  of  mcmdamu8  for  the  delivery  of  the  property,  from 
which  this  appeal  is  brought. 

Jared  Thompson,  Jr.,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  J.  O.  Davies,  city 
attorney,  and  John  T.  Kelly,  of  counsel,  and  oral  argument 
by  Mr.  Kelly. 

Dodge,  J.  The  single  question  presented  in  this  case  is 
whether,  upon  a  statutory  creation  of  a  city  of  the  fourth 
class  out  of  a  formerly  existing  village,  the  government  and 
administration  of  a  high  school  therein  devolves  upon  the 
board  of  education  provided  for  by  the  general  city  charter 
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(sees.  925—113  to  925—116, Stats.  1898).  In  State exrd.  Mc- 
Ccmn  v.  Enos,  97  "Wis.  164,  it  is  decided  that,  where  a  vil- 
lage becomes  a  city  under  the  provisions  of  the  general 
charter,  its  schools  are  to  be  governed  by  a  board  of  educa- 
tion; that  such  city  erected  out  of  a  village  is  not  one  of 
those  which,  by  virtue  of  sec.  925 — 113,  retains  the  old 
school  organization  and  government  until  changed  by  vote 
of  the  people,  but  is  in  the  class  of  "  all  other  cities  gov- 
erned by  this  chapter "  where  a  board  of  education  shall 
exist,  and  shall  have  the  powers  specified  in  sec.  925 — 116. 
It  is  urged,  however,  that  the  powers  of  a  board  of  edu- 
cation supersede  only  the  district  school  boards,  and  not 
the  pre-existing  free  high-school  government.  We  think 
this  contention  is  answered  by  the  same  considerations  which 
controlled  the  decision  of  the  above-cited  case,  wherein  it  is 
said:  "  The  purpose  of  the  act,  from  beginning  to  end,  was 
to  secure  uniformity  in  city  government.  'This  is  an  im- 
portant, and  almost  a  controlling,  consideration."  Viewing 
from  this  standpoint  the  language  of  sec.  925 — 116,  which 
confers  upon  the  board  of  education  power  "  to  establish 
and  organize  such  high  schools,  and  so  many  district  schools 
and  branches  of  the  same,"  etc.,  "  as  they  shall  deem  ex- 
pedient, and  to  establish  and  change  from  time  to  time  such 
and  so  many  school  districts  as  shall  include  all  the  terri- 
tory of  the  city  and  afford  to  the  people  of  the  city  such 
district  school  facilities  as  the  circumstances  of  the  city  and 
its  various  parts  may  from  time  to  time  require:  provided 
that  in  cities  adopting  this  chapter  or  being  newly  organized 
under  it  the  school  districts  already  established  shall  remain 
until  otherwise  ordered  by  the  board."  We  have  no  doubt 
that  the  intention  of  the  legislature  was  to  impose  upon 
such  city  boards  of  education  all  power,  authority,  and  duty 
over  high  schools  as  well  as  others,  and  that,  when  the  city 
of  South  Milwaukee  became  organized,  and  its  board  of  ed- 
ucation was  elected,  all  power  and  functions  of  the  old  free 
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high-school  board  ceased  and  terminated,  and  that  school, 
together  with  everything  pertaining  thereto,  properly  passed 
into  the  control  of  the  board  of  education. 

Nor  do  we  accede  to  the  other  contention  of  the  appel- 
lants, that  the  last  clause  above  quoted  continues  not  only 
the  territory  of  the  pre-existing  school  districts,  but  also  their 
government,  until  an  express  order  of  the  board  changes 
the  same.  We  think  it  clear  that  that  provision  is  entirely 
territorial.  The  government  of  the  schools  immediately 
passes  to  the  board  of  education,  and,  as  a  part  of  that  gov- 
ernment, passes  also  the  power  to  establish  and  change  dis- 
tricts, the  boundaries  of  those  already  existing  being  con- 
tinued jmtil  that  power  of  the  board  is  exercised.  It  was 
therefore  the  duty  of  the  formerly  existing  officers  of  the 
high-school  district,  upon  proper  demand,  to  turn  over  to 
the  newly  created  board  of  education  the  property  described 
in  the  imperative  writ  of  mandamus. 

By  the  Court. —  Judgment  affirmed. 


Hkllstbrn,  Respondent,  vs.  Katzeb,  Appellant.  103       89i| 

118       »18l| 
May  18—  June  2, 1899. 

Slander:  Pleading;  Joinder  of  causes  of  action:  Privileged  communica- 
tions: Church  discipline. 

1.  Two  or  more  separate  causes  of  action  for  slander  may  be  united  in 

the  same  complaint 

2.  Although  it  is  true,  when  the  article  complained  of  contains  several 

expressions,  each  of  which  is  slanderous  or  libelous  per  se,  that  each 
such  expression  is  in  legal  effect  a  separate  cause  of  action  as  affect-  * 
ing  the  subject  of  damages,  each  such  expression  need  not  neces- 
sarily be  pleaded  as  a  separate  cause  of  action. 
&  Where  one  of  the  excerpts  of  a  speech,  charged  to  be  slanderous,  is 
not  specifically  alleged  to  have  been  falsely,  maliciously,  or  wil- 
fully spoken  with  intent  to  injure  the  plaintiff,  but  the  whole 


Digitized  by  G00gle 


392  SUPREME  COURT  OF  WISCONSIN.         [103 

Hellstern  vs.  Katzer. 

complaint  when  taken  together  makes  it  susceptible  of  such  con- 
struction, a  general  demurrer  is  properly  overruled. 
4  The  courts  of  this  state  will  not  determine  mere  questions  of  faith, 
doctrine,  or  schism,  not  necessarily  involved  in  the  enforcement  of 
ascertained  trusts  and  the  determination  of  legal  rights,  nor  inter- 
fere with  mere  church  discipline,  in  the  absence  of  any  invasion  of 
the  legal  rights  of  persons  or  property. 

5.  On  demurrer  to  a  complaint,  words  charged  to  be  slanderous,  spoken 

of  a  priest  by  an  archbishop,  are  held  not  to  be  privileged*  where 
the  complaint  fails  to  show  that  the  plaintiff  as  such  priest  was 
under  the  jurisdiction  of  the  archbishop,  and  alleges  that  they  were 
spoken  falsely,  maliciously,  and  with  intent  to  injure  the  plaintiff; 
to  be  privileged  they  must  have  been  spoken  in  good  faith  and  in 
the  belief  that  the  speaking  of  them  came  within  the  discharge  of 
duty. 

6.  Words  charging  plaintiff  with  being  insane  and  irresponsible  and 

morally  blind  and  disobedient  to  the  laws  of  the  church  are  slan- 
derous per  8C 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Action  for  falsely,  maliciously,  and  with  intent  to  injure 
plaintiff  in  his  profession  of  priest,  speaking  of  and  concern- 
ing him,  in  the  German  language,  certain  words  alleged  to  be 
slanderous. 

The  allegations  of  the  complaint  as  to  the  meaning  of  the 
excerpts  from  defendant's  discourse  complained  of  are  as 
follows:  "  (1)  Thereby  intending  to  convey,  and  did  convey, 
unto  the  persons  there  present  in  said  church,  to  the  num- 
ber of  two  or  three  hundred,  that  said  plaintiff  was  an  irre- 
sponsible and  insane  person ;  and  that  said  language  was  so 
understood  by  those  who  heard  it."  "  (3)  Thereby  charg- 
ing and  intending  to  charge  the  plaintiff  with  being  morally 
blind  and  disobedient  to  the  laws  of  the  church,  and  that 
said  language  was  so  understood  by  the  congregation  then 
and  there  present  as  aforesaid." 

The  excerpts  are  set  out  in  full  in  the  opinion.  The  com- 
plaint was  demurred  to  for  improper  joinder  of  causes  of  ac- 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  393 

Hellstem  vs.  Katzer. 

tion,  and  for  not  stating  facts  sufficient  to  constitute  a  cause 
of  action. 

For  the  appellant'  there  was  a  brief  by  Wigman  &  Martin^ 
and  oral  argument  by  P.  R.  Martin.  They  contended,  inter 
alia,  that  several  causes  of  action  were  improperly  united. 
Cheetham  v.  Tillotson,  5  Johns.  430;  Rathbun  v.  Emigh,  6 
Wend.  407;  Holmes  v.  Jones,  121  K  Y.  461.  The  innuendo 
cannot  enlarge,  extend,  or  change  the  meaning  of  the  words 
spoken.  FUber  v.  Dautermann,  28  Wis.  134;  Hofflund  v. 
Journal  Co.  88  Wis.  371;  Bradley  v.  Cramer,  59  Wis.  309; 
Gauvreau  v.  Superior  P.  Co.  62  Wis.  408.  The  words  spoken 
were  not  slanderous.  Filbert).  Dautermann,  28  Wis.  134; 
Weil  v.  Altenhofen,  26  Wis.  708;  Remington  v.  Congdon,  2 
Pick.  310;  Townshend,  Slander  &  L.  §  233;  Frank  v.  Dun- 
ning, 38  Wis.  270.  The  words  spoken  were  privileged. 
O*  Donovan  v.  Chatard,  97  Ind.  421 ;  Stack  v.  CHara,  98  Pa. 
St.  213 ;  Tuigg  v.  Sheehan,  101  Pa.  St.  363 ;  Servatius  v.  Pichd, 
34  Wis.  297;  Farnesworth  v.  Storrs,  5  Cush.  412;  Marks  v. 
Baker,  28  Minn.  162;  Newell,  Slander  &  L.  389;  Towns- 
hend, Slander  &  L.  §233;  Cooley,  Torts,  *215;  Jarvis  v. 
JTatheway,  3  Johns.  180;  Landis  v.  Campbell,  79  Mo.  433  j 
Shurtleff  v.  SLvens,  51  Vt.  501 ;  Zaughton  v.  Bishop  of  Sodor, 
4  Moak's  Eng.  162.  The  words  spoken  were  not  actionable 
per  se.  Joannes  v.  Burt,  6  Allen,  236 ;  Newman  v:  Stein,  75 
Mich.  402;  Terwilliger  v.  Wands,  17  N.  Y.  54;  Morasse  v. 
Brochu,  151  Mass.  567;  Canton  S.  cfe  D.  C.  Co.  v.  MoLain,  82 
Wis.  93. 

For  the  respondent  there  was  a  brief  by  Faton  &  Lewis, 
and  oral  argument  by  H.  L.  Eaton. 

Cassoday,  0.  J.  This  is  an  appeal  from  an  order  over- 
ruling a  demurrer  to  a  complaint  for  slander,  alleging,  in 
effect,  that  the  plaintiff  is  a  Catholic  priest  at  Barton,  in 
Washington  county ;  that  the  defendant  is  the  Catholic  arch- 
bishop for  the  diocese  of  Milwaukee,  and  as  such  was  and  ia 
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greatly  respected  by  the  believers  in  the  Catholic  faith;  that 
the  defendant,  for  the  sole  purpose  of  injuring  the  plaintiff 
in  his  profession  as  such  priest,  and  with  intent  to  hold  him 
up  to  public  odium  and  ridicule,  did,  October  2,  1896,  at  the 
Cathplic  church  in  West  Bend,  being  at  the  time  filled  with 
a  large  congregation  who  were  members  of  and  believers  in 
the  Eoman  Catholic  faith,  among  other  things,  falsely  and 
maliciously,  and  with  intent  to  injure  the  plaintiff  in  his 
said  profession,  from  the  pulpit  say  of  and  concerning  the 
plaintiff,  in  the  German  language,  which,  being  correctly 
translated  into  the  English  language,  is,  with  innuendoes 
omitted:  (1)  That  "Father  Hettstem  is  not  responsible,  or 
he  is  excusable,  or  he  may  not  be  entirely  of  a  sane  mind,  as 
he  was  injured  in  his  brain  in  a  railroad  accident.  .  .  ." 
(2)  That  "  he  is  no  more  the  parson  or  priest  of  Barton,  and 
that  he  had  taken  all  rights  away  from  him,  and  that  the 
congregation  no  more  acknowledge  him  as  parson  or  priest, 
and  that  he  has  good  reason  to  transfer  him.  .  .  ."  (3)  That 
"  a  blind  or  dazzled  priest  has  given  the  offense  of  ecclesias- 
tical disobedience." 

One  ground  of  demurrer  assigned  is  that  several  causes  of 
action  have  been  improperly  united.  The  statute  expressly 
authorizes  a  party  to  "  unite  in  the  same  complaint  several 
causes  of  action  .  .  .  where  they  arise  out  of  "  and  "  be- 
long to  one  "  of  the  several  classes  therein  mentioned,  and 
"  affect  all  the  parties  to  the  action,"  and  do  "  not  require 
different  places  of  trial,"  and  are  "  stated  separately."  E.  S. 
1878,  sec.  2647.  One  of  the  classes  so  named  therein  is  "  in- 
juries to  character."  Id.  Under  this  statute  this  court  has 
held  that  a  plaintiff  may  unite  in  the  same  complaint  a  cause 
of  action  for  libel  and  another  cause  of  action  for  slander. 
Noonan  v.  Orton^  32  Wis.  106.  It  logically  follows  that  two 
or  more  separate  causes  of  action  for  slander  may  be  united 
in  the  same  complaint.  In  the  case  at  bar  we  are  clearly  of 
the  opinion  that  only  one  cause  of  action  is  alleged,  or  at- 
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tempted  to  be  alleged.  True,  the  complaint  sets  forth  three 
several  excerpts  from  the  discourse  complained  of;  but  it 
alleges  that  they  were  each  and  all  made  at  the  same  time 
and  place,  in  the  same  connection,  and  that  the  language  em- 
ployed in  each  of  such  excerpts  was  understood  by  the  per- 
sons then  and  there  present  in  the  congregation,  or  by  the 
most  of  them.  It  is  true  that  in  discussing  the  subject  of 
damages  it  has  been  said  that  where  the  article  complained 
of  contains  several  expressions,  each  of  which  is  libelous  per 
se,  each  such  expression  is,  in  legal  effect,  a  separate  cause 
of  action.  Cmdrian  v.  Miller,  98  Wis.  168.  But  that  does 
not  mean  that  each  such  expression  must  necessarily  be 
pleaded  as  a  separate  cause  of  action.  The  first  ground  of 
demurrer  assigned  Was  properly  overruled. 

The  other  ground  of  demurrer  assigned  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  is  contended  that  the  second  excerpt  is  not  alleged 
to  have  been  made  falsely,  or  maliciously,  or  wilfully,  or  with 
intent  to  injure  the  plaintiff  in  his  profession  or  otherwise; 
but  we  do  not  think  the  whole  complaint,  when  taken  to- 
gether, is  susceptible  of  such  construction.  Besides,  after 
giving  each  of  such  quotations  from  such  discourse,  under 
the  circumstances  mentioned,  the  complaint  further  alleges, 
in  effect,  that  all  of  such  utterances  so  made  by  the  defend- 
ant of  and  concerning  the  plaintiff  were  false  and  untrue, 
<md  hnown  to  the  defendant  to  be  false  at  the  time  he  so 
uttered  them;  that  said  statements  were  so  made  by  the 
defendant,  as  set  forth,  for  the  purpose  and  with  the  intent 
to  injure  and  ruin  the  plaintiff  in  his  profession  as  a  priest 
of  the  Roman  Catholic  church,  and  more  especially  for  the 
purpose  of  ruining  the  plaintiff  as  a  priest  in  that  church  at 
Barton,  as  a  large  part  of  the  parishioners  and  congregation 
from  Barton  were  present,  with  the  knowledge  of  the  de- 
fendant, at  the  time  the  statements  were  uttered  by  him. 

It  is  contended  that  the  words  spoken  were  privileged. 
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This  is  put  upon  the  theory  that  the  court  will  take  judicial 
notice  that  an  archbishop  of  the  Roman  Catholic  church  haa 
power  to  appoint  and  remove  priests  whenever  he  deems  it 
for  the  best  interest  of  the  congregation,  and  that  "  no  ac- 
tion lies  by  a  Catholic  priest  against  his  bishop  for  removing 
him  from  office."  O }  Donovan  v.  Chatard,  97  Ind.  421.  This 
court  has  repeatedly  disclaimed  all  right  to  determine  mere 
questions  of  faith,  doctrine,  or  schism,  not  necessarily  in- 
volved in  the  enforcement  of  ascertained  trusts  or  the  de- 
termination of  legal  rights;  and  has  also  disclaimed  any 
right  of  interference  with  mere  church  discipline,  in  the  ab- 
sence of  any  invasion  of  the  legal  rights  of  persons  or  prop- 
erty. Fadnessv.  Braunborg,  73  Wis.  293;  Grace  v.Dernpsey^ 
75  Wis.  319;  Holm  v.  Holm,  81  Wis.  382.  One  difficulty 
with  such  contention  consists  in  the  failure  of  the  complaint 
to  state  the  facts  essential  to  show  that  the  plaintiff,  as  such 
priest,  was  under  the  jurisdiction  of  the  defendant,  as  such 
archbishop;  or,  in  other  words,  to  show  that  the  defendant, 
under  the  rules  and  authority  of  the  church,  had  the  power 
and  right  to  depose,  remove,  and  discipline  the  plaintiff. 
The  only  apparent  purpose  in  alleging  that  the  plaintiff  was 
a  priest  and  that  the  defendant  was  an  archbishop  was  to 
show  that  the  defendant's  words  spoken  were  more  potential 
with  the  persons  who  heard  them,  and  hence  more  injurious 
to  the  plaintiff  in  his  profession  as  a  priest.  Another  answer 
to  the  contention  is  that,  in  order  for  the  defendant  to  be 
protected  by  such  privilege,  it  must  appear  that  the  words 
were  spoken  in  good  faith,  and  in  the  belief  that  the  speak- 
ing of  them  came  within  the  discharge  of  his  duty.  Noonan 
v.  Orton,  32  Wis.  112;  Servathw  v.  Pichel,  34  Wis.  297;  jEV- 
ixton  v.  Cramer,  47  Wis.  659;  Rude  v.  JVass,  79  Wis.  327- 
329,  and  cases  there  cited.  Here  it  is  alleged  that  the  words 
were  spoken  falsely,  maliciously,  and  with  the  intent  to  in- 
jure the  plaintiff  in  his  profession  as  a  priest;  and  that  the 
defendant,  at  the  time  he  so  spoke  such  words,  knew  thepi 
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to  be  false.  The  demurrer  admits  all  such  allegations  to  be 
true,  and  while  such  admissions  are  allowed  to  remain  the 
defendant  is  in  no  position  to  claim  such  privilege.  Eviston 
v.  Cramer,  supra,  and  other  cases  cited  above.  The  words 
spoken  seem  to  be  capable  of  the  meaning  ascribed  to  them 
by  the  innuendoes,  and,  after  careful  consideration,  and  in 
obedience  to  the  repeated  rulings  of  this  court,  we  must  hold 
that  such  utterances  were  slanderous  per  se.  Campbell  v. 
Campbell,  54  Wis.  90,  and  cases  there  cited ;  Bradley  v.  Crar 
mer,  59  Wis.  309;  Ellsworth  v.  Hayes,  71  Wis.  427;  Guth  v. 
Lubach,  73  Wis.  131;  Delaney  v.  Kaetel,  81  Wis.  353;  Schild 
v.  Legler,  82  Wis.  73;  Pandow  v.  Eichsted,  90  Wis.  298. 
These  cases  cover  the  law  applicable,  and  it  is  unnecessary 
to  renew  the  discussion. 
By  t/ie  Cowrt. —  The  order  of  the  circuit  court  is  affirmed. 


Tyson,  Respondent,  vs.  Richardson,  imp.,  Appellant. 

108         897 

May  18— June*,  1899.  sllO       578 

Guardian  ad  litem:  Compensation:  How  enforced:  Practice. 

1.  A  guardian  ad  litem,  appointed  to  defend  infant  defendants'  title  to 
property,  is  entitled  to  have  the  court  appointing  him,  and  in  which 
the  litigation  occurs,  determine  the  proper  allowance  that  should 
be  made  to  him  for  services  actually  performed  and  disbursements 
reasonably  made,  and  to  a  reasonable  exercise  of  the  power  of  the 
court  to  enable  him  to  recover  such  allowance  out  of  any  property 
under  the  control  of  the  court  or  protected  in  the  action. 

%  Ordinarily  the  control  of  an  infant's  property,  forming  the  subject 
of  an  action  in  court,  for  the  purpose  of  enforcing  payment  of  the 
allowance  made  to  his  guardian  ad  litem  for  services  and  disburse- 
ments therein,  should  not  go  further  than  the  income  thereof: 
but  where  there  is  no  income,  or  not  sufficient  to  secure  payment 
of  such  allowance  within  a  reasonable  time,  sufficient  of  the  prop- 
erty should  be  sold  for  that  purpose. 
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8.  A  guardian  ad  litem  having  performed  valuable  services  for  infant 
defendants  in  protecting  their  title  to  property  from  which  there 
is  no  income,  there  being  no  other  way  by  which  the  court  can 
enforce  payment  of  his  compensation  for  services  and  disburse- 
ments, it  is  a  proper  exercise  of  judicial  power  to  declare  the  same 
a  lien  upon  such  property  and  to  order  that,  in  case  the  same  be 
not  paid  within  one  year  from  the  entry  of  the  order,  the  lien  may 
be  enforced  according  to  the  rules  and  practice  of  the  court  and 
the  statutes  in  regard  to  foreclosure  of  mortgages. 
[Syllabus  by  Marshall*  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

The  action  was  commenced  to  quiet  the  title  to  some  valu- 
able real  estate  in  the  city  of  Milwaukee.  The  question  in- 
volved was  whether  plaintiff  was  the  -owner  in  fee  of  such 
property  or  only  a  life  interest,  and  her  infant  children,  Vir- 
ginia C.  Tyson  and  Juliet  C.  Tyson,  the  estate  in  remainder, 
subject  to  some  contingencies  not  necessary  to  specially  men- 
tion. In  due  form  of  law  Hamilton  P.  Richardson,  a  mem- 
ber of  the  bar  of  said  court,  was  duly  appointed  guardian  of 
the  infant  defendants,  and  thereafter  performed  the  duties 
of  his  office  with  such  fidelity  and  ability  that,  notwithstand- 
ing an  adverse  decision  in  such  court,  he  obtained  a  decree 
fully  establishing  the  rights  of  such  defendants  and  limiting 
the  title  of  plaintiff  in  the  property  in  question  to  a  life  es- 
tate with  power  of  appointment,  the  exact  nature  of  which 
power  it  is  not  necessary  to  state.  After  the  litigation  was 
substantially  terminated,  Mr.  Richardson,  on  a  petition  set- 
ting forth  its  history  and  his  services,  moved  the  court  for  an 
order  fixing  and  allowing  his  compensation  for  such  services 
and  his  disbursements  in  the  matter,  and  for  the  payment 
thereof  out  of  the  entire  estate  in  remainder  conserved  by 
his  services  and  expenditures  and  declaring  the  amount  so 
allowed  a  lien  on  such  estate,  and  that  such  portion  thereof 
as  might  be  necessary  should  be  sold  to  satisfy  such  allow- 
ance, and  for  a  reference  to  aid  the  court  in  determining  the 
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proper  amount  of  his  claim,  if  that  coarse  should  appear  to 
the  court  advisable.  The  motion  was  heard  on  due  notice 
to  all  persons  interested,  and  resulted  in  an  order  denying  it, 
from  which  order  this  appeal  was  taken. 

Charles  E.  Monroe,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  RoUin  M.  Mai- 
lory,  guardian,  and  Edward  S.  Bragg,  of  counsel,  and  oral 
argument  by  Mr.  Mattory.  To  the  point  that  an  attorney 
has  no  lien  on  his  clients'  lands  for  services  rendered  in  de- 
fending them,  they  cited  Shaw  v.  Neale,  6  H.  L.  Cas.  591 ; 
Lee  v.  Winston,  68  Ala.  402;  McWiUiams  v.  Jenkins,  72  Ala. 
480;  Hinson  v.  Gamble,  65  Ala.  605;  McCuUough  v.  Flour- 
nay,  69  Ala.  189;  Hcmger  v.  Fowler,  20  Ark.  667;  Rershy  v. 
Dmval,  47  Ark.  86;  Srnalley  v.  Clark,  22  Vt.  598;  Cozzens  v. 
Whitney,  3  R.  I.  79;  Humphrey  v.  Browning,  46  III.  476; 
Stewart  v.  Flowers,  44  Miss.  513;  Martin  v.  Harrington,  57 
Miss.  208;  Fowler  v.  Lewis's  Adm\  36  W.  Va..ll2;  McCoy 
v.  McCoy,  36  W.  Va.  772. 

Mabshall,  J.  It  was  the  duty  of  the  court  or  judge,  or 
some  officer  authorized  by  law  to  perform  the  duties  of 
judicial  administration  in  the  action,  to  appoint  a  guardian 
ad  litem  for  the  infant  defendants,  and  such  guardian  was 
required  to  be  an  officer  of  the  court  fully  competent  to  un- 
derstand and  protect  the  rights  of  the  defendants,  and  in  no 
way  connected  in  business  with  the  attorneys  for  the  adverse 
party,  and  of  sufficient  financial  ability  to  compensate  the 
infants  for  any  loss  that  might  be  sustained  by  them  through 
his  neglect  or  misconduct  in  attending  to  their  defense. 
Circuit  Court  Kule  IX,  sees.  3,  4.  That  requirement  was 
complied  with.  It  was  the  further  duty  of  the  person  ap- 
pointed, being  an  officer  of  the  court,  to  accept  the  trust 
reposed  in  him  and  to  seasonably  investigate  the  questions 
of  law  and  fact  involved  in  the  litigation,  and  to  the  best  of 
his  ability  discover  the  rights  of  the  defendants,  to  take 
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nothing  for  granted  in  plaintiff's  favor  that  by  any  reason- 
able probability  could  be  the  subject  of  contest,  to  make  no 
admissions  regarding  such  matters  adverse  to  the  defend- 
ants, but  to  put  the  plaintiff  to  proof  of  the  facts  as  to  every 
such  matter  upon  which  relief  in  her  behalf  was  demanded, 
to  make  a  vigorous  defense  against  plaintiffs  claim  where 
defense  was  reasonable  in  any  view  of  the  case,  to  bring  all 
the  facts  and  the  law  in  defendants'  behalf,  so  far  as  practi- 
cable, to  the  attention  of  the  court,  not  stopping  even  with 
an  adverse  decision  if  reasonable  doubt  as  to  its  justice  ex- 
isted; and  it  was  the  duty  of  the  trial  court  to  see  that  the 
duty  of  the  guardian  ad  litem,  as  indicated,  was  faithfully 
performed.  Tyson  v.  Tyson,  94  Wis.  225.  The  appellant 
comprehended  with  strict  accuracy  the  nature  of  his  office 
and  brought  to  the  discharge  of  its  obligations  able,  faithful, 
and  successful  service,  meeting  and  overcoming  not  only  the 
adverse  attack  upon  the  infant  defendants'  rights,  but  upon 
his  own  conceptions  of  duty,  as  indicated  in  the  two  opinions 
filed  in  this  court.  Tyson  v.  Tyson.,  supra,  and  S.  C.  96  Wis. 
59.  Having  performed  the  labors  incident  to  his  position, 
as  stated,  the  appellant  was  entitled  to  a  reasonable  com- 
pensation for  his  services  and  to  his  reasonable  disburse- 
ments, and  it  was  the  plain  duty  of  the  court,  whose  officer 
he  was,  to  examine  his  claim  for  such  compensation  and  dis- 
bursements, and  to  audit  and  allow  it  at  the  proper  sum,  and 
also  to  use  its  power,  so  far  as  reasonably  necessary,  to  en- 
force payment  of  such  allowance  out  of  any  property  of 
defendants  controlled  by  the  court  or  protected  by  its  decree, 
in  accordance  with  settled  principles  of  judicial  administra- 
tion. 

Infant  defendants  in  such  cases  are  the  wards  of  the  court 
and  entitled  to  its  special  care  and  protection.  A  guardian 
ad  litem  is  the  arm  of  the  court,  as  it  were,  with  which  that 
duty  is  performed,  and  the  presiding  judge  should  always 
be  alive  to  the  importance  of  its  officer  in  such  a  situation, 
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defending  its  wards  with  the  strictest  fidelity,  and  should 
encourage  faithful  service  in  that  regard  in  every  practical 
way.  To  that  end  he  should  use  all  reasonable  means  to  see 
that  such  officer  is  not  compelled  to  go  without  proper  re- 
muneration for  his  services,  where  there  is  property  of  its 
wards  that  can  be  reached  by  its  jurisdiction. 

A  brief  reference  to  authorities  will  amply  show  that  the 
foregoing  observations  are  in  accord  with  a  practice  that  is 
quite  ancient  and  universal,  especially  in  suits  in  equity  and 
chancery  proceedings.  In  New  York  there  is  a  rule  of  court 
on  the  subject,  bat  in  Weed  v.  Paine,  31  Hun,  10,  the  court 
said  that  such  rule  goes  no  further  than  the  inherent  power 
of  the  court,  which  extends  to  the  making  of  a  proper  allow- 
ance to  a  guardian  ad  litem  in  view  of  services  in  fact  per- 
formed, payable  out  of  the  subject  matter  of  the  action ;  that 
such  an  allowance  has  nothing  to  do  with  the  Code  provis- 
ions in  relation  to  costs  and  allowances  in  actions.  In  Union 
Ins.  Co.  v.  Van  Penssalaer,  4  Paige,  85,  it  was  held  that  an 
allowance,  in  addition  to  taxable  costs,  should  be  made  to  a 
guardian  ad  litem,  such  allowance,  however,  to  be  paid  out 
of  the  infant's  property  under  the  control  of  the  court.  To 
the  same  effect  are  Field,  Inf.  251 ;  Simp.  Inf.  464;  2  Daniell, 
Ch.  Pr.  1457;  In  re  Howe,  2  Edw.  Oh.  484;  Gott  v.  Cook,  7 
Paige,  521;  Gibson,  Suits  in  Ch.  §  1031;  2  Barb.  Ch.  Pr.  (1st 
ed.),  207;  liichardson  v.  Van  Voorhis,  3  N.  Y.  Supp.  396; 
Kerbaugh  v.  Vance,  5  Lea,  113;  Persons  v.  Young,  7  Lea, 
293;  Ed  rd.  Sheahan  v.  Wayne  Circuit  Judge,  42  Mich.  69. 

A  distinction  is  made  in  the  authorities  between  the  method 
of  enforcing  payment  of  the  compensation  allowed  to  an  at- 
torney for  services  rendered  an  infant  defendant,  and  such 
an  allowance  to  a  guardian  ad  litem  who  is  an  attorney  of 
the  court.  In  the  former  case,  it  is  said,  the  court  will  not, 
ordinarily,  exercise  jurisdiction  beyond  the  fund  or  property 
actually  recovered  and  under  the  control  of  the  court.  Gib- 
son, Suits  in  Ch.  §  1030;  Garner  v.  Garner,  1  Lea,  29.  But  in 
Vou  103—26 
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the  latter  situation  it  has  been  held  that  the  guardian's  allow- 
ance  may  be  declared  by  the  court  a  lien  upon  the  property 
and  property  rights  protected  in  the  action,  and  enforced  as 
such,  and  no  distinction  in  that  regard  is  made  between  real 
and  personal  property. 

A  little  reflection  upon  the  situation  of  a  case  like  this 
will  render  clear  that  the  power  of  the  court  to  appoint  one 
of  its  attorneys  guardian  ad  litem,  and  impose  on  him  the 
duty  of  protecting  the  title  of  infants  to  property,  must  nec- 
essarily carry  with  it  the,  power  to  see  that  its  appointee 
Bhall  be  properly  compensated  for  his  services  and  reim- 
bursed for  his  reasonable  expenditures,  by  controlling  the 
property  forming  the  subject  of  the  action  to  that  end. 
Such  has  been  the  rule  in  equity  as  far  back  as  the  books 
record  the  practice  in  regard  to  enforcing  payment  of  costs, 
Tyhere  necessary.  In  1747  {Cannon  v.  Bedy,  1  Dickens,  115), 
the  English  court  of  chancery,  upon  the  defendant,  in  whom 
the  estate  in  controversy  was  vested  by  its  decree,  refusing 
to  pay  the  costs,  ordered  sufficient  of  the  estate  sold  to  pay 
them.  In  Burkett  v.  Spray,  1  Russ.  &  M.  113,  it  was  said, 
in  effect,  that  to  turn  a  party  away,  who  is  entitled  to  a 
charge  on  the  property  affected  by  the  decree,  to  recover  his 
costs  at  law  or  as  best  he  may,  is  contrary  to  the  uniform 
practice  in  courts  of  equity,  and  that  a  sale  of  a  part  of  such 
property  should  be  made,  if  necessary,  to  make  such  pay- 
ment. 

It  seems  that  the  power  of  the  court  is  ample,  not  only  to 
make  the  proper  allowance  to  the  guardian  ad  litem  for  his 
services  and  disbursements,  but  to  make  the  same  a  lien 
upon  the  title  of  the  owner  of  the  estate  in  remainder,  and 
to  make  proper  directions  for  the  enforcement  of  such  lien. 
It  is  considered  that  in  this  case,  notwithstanding  some  con- 
tingent remainders,  all  persons  in  being,  so  far  as  it  appears, 
having  the  first  vested  estate  in  remainder  being  before  the 
court,  all  dependent  estates  are  also  represented  and  will  be 
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bound  by  whatever  determination  may  be  made,  so  that  the 
power  of  the  court  is  ample  to  make  the  lien  of  the  guardian 
ad  litem's  claim  extend  to  the  entire  estate  in  remainder. 
Barb.  Parties  (2d  ed.),  488-9;  Story,  Eq.  PL  (Redf.  ed.), 
sec.  144. 

The  precise  character  that  a  lien  of  a  guardian  ad  litem 
should  take,  and  the  manner  in  which  it  should  be  worked 
out,  must  necessarily  be  governed  by  the  facts  of  the  par- 
ticular case.  It  should  evidently  not  go  beyond  control  of 
the  income  of  the  property  where  that  will  be  reasonably 
sufficient  to  satisfy  the  claim  within  a  reasonable  time.  But 
where  there  is  no  income,  as  appears  to  be  the  case  here, 
some  portion  of  the  property  itself  must  necessarily  be  sold 
in  such  manner  as  to  raise  the  requisite  money  with  the  least 
practical  sacrifice. 

It  is  considered,  under  all  the  circumstances,  that  the  trial 
court  should  make  the  proper  allowance  to  the  guardian  ad 
litem,  and  order  that  the  same  constitute  a  lien  upon  the  es- 
tate in  remainder,  and  that  unless  paid  within  one  year  from 
the  entry  of  the  order,  with  legal  interest  thereon  from  such 
entry  to  the  date  of  payment,  that  the  lien  may  be  enforced 
by  foreclosure  and  sale  according  to  the  rules  and  practice 
of  the  court  and  the  statutes  on  the  subject  of  foreclosure  of 
mortgages. 

By  the  Cottrt. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  this 
opinion. 
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The  State  ex  rel.  Joint  School  District  No.  2  of  the  Towh 
op  Oak  Creek  and  City  of  South  Milwaukee,  Respond- 
ent, vs.  Sweeney,  City  Clerk,  Appellant. 

May  18 — June  2, 1899. 

Joint  school  districts:  Severance  of  territory  by  creation  of  city:  General 
charter:  Amendment  and  repeal  of  statutes, 

1.  On  the  creation  of  a  city,  by  virtue  of  sec.  98,  ch.  287,  Laws  of  1897, 

out  of  a  pre-existing  village,  the  territory  of  that  village,  formerly 
joined  with  part  of  the  territory  of  an  adjoining  town  as  a  joint 
school  district,  becomes  severed  from  such  joint  school  district,  and  ^ 
falls  under  the  dominion  of  the  school  board  of  the  city,  so  that  it 
becomes  the  duty  of  the  city  to  provide  the  school  facilities  therefor. 

2.  Although  the  legislature,  by  sec.  422,  R.  S.  1878,  has  delegated  to  the 

common  council  of  a  city  or  trustees  of  a  village  and  town  boards, 
in  joint  meeting,  power  to  alter  or  extinguish  a  joint  school  district 
within  their  territorial  limits,  the  legislature  may  exercise  fee 
power  so  delegated  itself,  and  the  general  city  charter  enacted  in 
1889  is  an  exercise  of  such  power  by  the  legislature. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Reversed. 

At  the  time  of  the  organization  of  the  city  of  South  Mil- 
waukee there  existed  joint  school  district  No.  2,  composed 
of  territory  from  the  town  of  Oak  Creek  and  territory  from 
the  former  village  of  South  Milwaukee,  the  school  building 
and  other  property  and  the  residences  of  the  members  of  the 
board  being  in  the  town.  Upon  the  creation  of  the  city  and 
election  of  the  board  of  education,  as  stated  in  State  ex  rel. 
South  Milwaukee  v.  Fowle,  ante,  p.  388,  that  board  adopted 
a  resolution  "  that  provisions  be  made  forthwith  for  proper 
school  facilities  for  all  children  of  school  age  residing  within 
the  city  limits,  including  such  children  residing  within  that 
part  of  school  district  No.  2  located  within  our  city,  and  that 
all  territory  within  the  city  be,  and  the  same  is  hereby,  des- 
ignated and  known  as  School  District  No.  1."  The  joint 
district  board  voted  to  raise  a  tax  of  $300  for  school  pur- 
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poses.  The  city  assessor  refused  to  join  in  an  ascertainment 
of  respective  taxation  values,  and  the  city  clerk,  appellant,  re- 
fused, upon  demand,  to  certify  to  the  joint  district  clerk  the 
assessed  valuation  of  the  city  property  within  the  limits  of 
the  old  joint  district.  This  action  was  to  compel  him  to  do 
so  by  mandamus,  to  the  end  that  the  proper  amount  of  school 
taxes  might  be  certified  to  him,  and  extended  upon  the  tax 
roll.  The  superior  court  rendered  judgment  for  such  mem- 
damns,  from  which  the  city  clerk  appeals. 

For  the  appellant  there  was  a  brief  by  J.  O.  Davies,  city 
attorney,  and  John  T.  Kelly,  of  counsel,  and  oral  argument 
by  Mr.  Kelly. 

Jared  Thompson,  Jr.,  for  the  respondent 

Dodge,  J.  The  question  presented  is  whether,  by  the  cre- 
ation of  the  city  of  South  Milwaukee  out  of  a  pre-existing 
village,  by  virtue  of  sec.  98,  ch.  287,  Laws  1897,  the  terri- 
tory of  that  village,  formerly  joined  with  part  of  the  terri- 
tory of  the  town  of  Oak  Creek  as  a  joint  school  district,  be- 
came severed  therefrom  for  school  purposes,  and  fell  under 
the  domination  of  the  school  board  of  said  city,  so  that  it 
was  the  duty  of  said  city  to  provide  the  school  facilities 
therefor.  Sec.  925—116,  Stats.  1898,  made  it  the  duty  of 
the  board  of  education  "  to  establish  and  organize  such  high 
school  and  so  many  district  schools  and  branches  of  the 
same  ...  as  they  shall  deem  expedient;  and  to  estab- 
lish and  change  from  time  to  time  such  and  so  many  school 
districts  as  shall  include  all  the  territory  of  the  city,  and  to 
afford  to  the  people  of  the  city  such  district  school  facilities  as 
the  circumstances  of  the  city  and  its  various  parts  may  from 
time  to  time  require :  provided,  that  in  cities  adopting  this 
chapter  or  being  newly  organized  under  it  the  school  dis- 
tricts already  established  shall  remain  until  otherwise  or- 
dered by  the  board."  These  words,  according  to  their  ob- 
vious effect,  would  place  all  of  the  territory  of  the  city  nnder 
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the  dominion  of  the  board  of  education,  and  they  must  be 
given  full  and  due  effect  unless  some  countervailing  consid- 
eration is  presented.  The  relator  advances  to  that  end  sec. 
422,  R.  S.  1878,  which  provides  that  a  joint  school  district 
may  be  altered  or  extinguished  by  the  common  council  of  a 
city  or  trustees  of  a  village  and  the  town  boards  in  joint 
meeting,  and  contains  the  provision  also,  "  but  no  new  joint 
district  shall  be  formed  which  shall  embrace  any  part  of  a 
city."  It  is  contended  that  no  power  less  than  the  joint 
meeting  of  the  city  council  and  the  town  board  could  sepa- 
rate and  extinguish  this  joint  district.  This  contention  is 
met,  however,  by  the  fact  that  the  legislature  has  it  within 
its  power  to  override  that  section.  The  power  it  thereby 
delegated  to  the  municipal  governments  it  might  exercise 
itself.  There  is  no  vested  inviolable  right  in  school-district 
boundaries  or  government,  whatever  there  may  be  in  its 
property.  Mount  Pleasant  v.  JSecJcwith9 100  U.  S.  514,  525 ; 
School  'Directors  of  Ashland  v.  Ashland^  87  Wis.  533. 

The  question  is,  therefore,  Has  the  legislature  undertaken, 
by  the  general  city  charter  enacted  in  1889,  to  sever  from 
pre-existing  joint  districts  such  portions  as  shall  be  included 
within  the  cities  organized  under  that  act?  We  are  per- 
suaded that  the  clear  policy  of  the  legislation  is  to  that  end. 
It  had  already  been  decreed  by  the  legislature  as  early  as 
1878,  by  sec.  422,  that  thereafter  the  joining  of  part  of  a 
city  with  part  of  a  town  as  a  school  district  should  not 
occur.  That  enactment  undoubtedly  evinces  a  legislative 
policy  in  recognition  of  the  very  obvious  inconveniences  re- 
sulting from  such  joining.  Again,  the  general  city  charter 
(sec.  925—116)  extends  the  power  of  the  city,  through  its 
board  of  education,  over  all  the  territory  of  the  city,  and  re- 
quires it  to  afford  school  facilities  throughout  the  city.  This 
latter  requirement  would  be  incapable  of  literal  enforce- 
ment if  an  exception  such  as  here  claimed  must  be  made. 
Again,  the  existence  of  occasional  instances  such  as  this 
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would  serve  to  defeat  that  purpose  of  uniformity  in  the 
government  of  new  cities  which  is  pointed  out  as  so  control- 
ling in  State  ex  rd.  McCann  v.  Enos,  97  Wis.  164.  We  have 
no  doubt,  therefore,  that  the  legislative  purpose  in  enacting 
what  is  now  ch.  40a,  Stats.  1898,  was  to  sever  from  any  pre- 
existing joint  districts  such  portion  of  their  territory  as 
might  be  included  within  a  newly  organized  city,  and  was 
effective  to  so  sever  the  portion  of  joint  district  No.  2,  here 
in  dispute,  and  ex  proprio  vigore  to  terminate  all  jurisdiction 
over  it  of  the  old  joint-district  government,  including  the 
power  of  taxation;  so  that  appellant  owed  no  duty  to  per- 
form any  of  the  acts  requisite  to  enforcing  a  tax  for  the  old 
school  district  upon  said  territory. 

By  the  Court. —  Judgment  of  the  superior  court  of  Mil- 
waukee county  reversed,  and  cause  remanded  with  direction 
to  enter  judgment  denying  writ  of  mandamvs. 


The  State  ex  bel.  Spence  vs.  Dick,  Circuit  Judge. 

May  19 — June  2, 1899. 

Change  of  venue:  Prejudice  of  county  judge:  Mandamus:  Appealable     J^_ 

orders. 

L  Under  sec  2467,  S.  &  B.  Ann.  Stats,  (providing  that  when,  in  a  civil 
action  pending  in  the  circnit  court  for  Dodge  county,  a  change  of 
venue  shall  be  granted  on  account  of  prejudice  of  the  judge,  it 
may,  in  the  discretion  of  the  court,  be  changed  to  the  county  court 
of  Dodge  county,  unless  it  shall  appear  that  the  county  judge  is 
prejudiced  or  disqualified),  on  filing  an  ex  parte  affidavit,  alleging 
prejudice  on  the  part  of  the  circuit  and  county  judge,  and  bring- 
ing it  to  the  attention  of  the  circuit  court,  the  right  of  the  party 
becomes  absolute  to  have  a  change  of  venue  of  the  case  to  the  cir- 
cuit court  of  some  county  in  an  adjoining  circuit 

2.  Under  the  present  statute  regulating  appeals  (sec.  8069,  Stats.  1898), 
orders  changing  venue  of  actions  are  not  appealable,  and  manda- 
mus is  an  appropriate  remedy' to  review  such  orders.  State  ex  reL 
Johnson  v.  Washburn,  22  Wis.  99,  distinguished. 
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Mandamus  to  James  J.  Dick,  Judge  of  the  Circuit  Court 
for  Dodge  county:  Peremptory  writ  granted. 

T.  W.  Spence,  tor  the- relator. 

M.  L.  Lueck,  for  the  respondent,  to  the  point  that  the  writ 
would  not  lie  because  the  remedy  by  appeal  from  the  final 
judgment  was  adequate,  cited  State  ex  rd.  Johnson  v.  Wash- 
burn, 22  Wis.  99 ;  People  ex  rel.  Meminger  v.  Sexton,  24  Cal.  78 ; 
St.  Clair  T.  Co.  v.  St.  Clair  Circuit  Judge,  114  Mich.  417; 
Mich.  M.  F.  Ins.  Co.  v.  Wayne  Circuit  Judge,  112  Mich,  270. 

Winslow,  J.  This  is  a  mandamus  action  commenced  in 
this  court,  the  object  beiAg  to  compel  the  respondent,  as  cir- 
cuit judge  of  the  Thirteenth  circuit,  to  make  an  order  chang- 
ing the  venue  of  the  action  of  Laura  W.  Spence  against  Will- 
iam Pieper  and  others  to  some  circuit  court  outside  of  said 
Thirteenth  circuit.  An  alternative  writ  was  issued,  and  re- 
turn thereto  made  by  the  respondent,  and  the  relator  de- 
murred to  the  sufficiency  of  the  return.  It  appears  by  the 
return  that  the  action  of  Spence  v.  Pieper  et  al.  was  a  foreclos- 
ure action  pending  in  the  circuit  court  for  Dodge  county, 
and  that  the  relator  moved  for  change  of  venue  thereof 
upon  an  affidavit  which  alleged,  in  due  form,  the  prejudice 
of  the  respondent,  and  contained  a  further  allegation  charg- 
ing, in  due  form,  the  prejudice  of  the  judge  of  the  county 
court  of  Dodge  county.  Upon  this  affidavit  the  relator 
claimed  that  the  case  must  be  sent  to  some  circuit  court  out- 
side of  the  Thirteenth  circuit,  but  the  respondent  held  that 
it  was  within  his  discretion  to  send  the  case  to  the  county 
court  of  Dodge  county,  which  he  did,  notwithstanding  the 
allegation  of  the  prejudice  of  the  judge  of  that  court. 

The  statute  governing  the  matter  is  sec.  2467,  S.  &  B.  Ann. 
Stats.,  which  provides  that,  when  a  change  of  venue  on  ac- 
count of  prejudice  of  the  judge  shall  be  granted  in  a  civil 
action  pending  in  Dodge  county,  "  it  may  in  the  discretion 
of  the  court  be  changed  to  the  county  court  of  Dodge  county, 
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unless  it  shall  appear  that  the  judge  of  such  county  court  is 
prejudiced  or  disqualified."  It  seems  entirely  plain,  from 
the  language  used,  that  the  discretion  of  the  circuit  judge 
to  send  the  case  to  the  county  court  ceases  the  moment  it 
appears  that  the  judge  of  that  court  is  prejudiced  or  disquali- 
fied. It  was  held  in  N.  W.  L  Co.  v.  Cram,  66  Wis.  570,  con- 
struing identical  words  in  this  same  section,  that  prejudice 
appeared  when  the  ex  parte  affidavit  alleging  such  fact  was 
filed  and  brought  to  the  attention  of  the  court;  hence  it  must 
follow  that  upon  the  filing  of  the  affidavit  in  question  the 
relator's  right  became  absolute  to  have  a  change  of  venue 
of  the  case  to  the  circuit  court  of  some  county  in  an  adjoin- 
ing circuit. 

A  question  is  raised  whether  mandamus  can  be  maintained. 
In  State  ex  rel.  Johnson  v.  Washburn,  22  Wis.  99,  an  order 
refusing  to  change  venue  was  held  appealable,  and  a  per- 
emptory writ  of  mandamus  was  on  that  ground  denied. 
Under  the  present  statute  regulating  appeals  from  orders, 
however,  orders  changing  the  venue  are  not  appealable. 
Stats.  1898,  sec.  3069;  Evans  v.  Curtiss,  98  Wis.  97.  Hence 
the  reason  of  the  decision  in  State  ex  rd.  Johnson  v.  Wash- 
burn disappears,  and  mamdamus  becomes  an  appropriate 
remedy,  as  held  in  State  ex  rd.  Brownett  v.  JfeArthur,  13 
Wis.  407.  The  writ  will  issue  to  enforce  a  clear  legal  right, 
where  the  duty  sought  to  be  enforced  is  positive  and  plain, 
and  not  subject  to  discretion,  and  the  applicant  shows  sub- 
stantial damage  resulting  from  nonperformance  of  the  duty, 
that  there  is  no  other  adequate  remedy,  and  that  he  is  guilty 
of  no  laches,  and  there  are  no  special  reasons  rendering  the 
granting  of  the  writ  inequitable.     Neu  v.  Voege,  96  Wis.  489. 

The  demurrer  must  be  sustained  and  a  peremptory  writ 
issued. 

By  the  Court. — It  is  so  adjudged. 
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"Weohselberg,  Appellant,  vs.  Michleson  and  others,  imp., 
Respondents. 

May  19 — June  t>  1899. 

Violation  of  stay  order:  Vacating  service  of  papers:  Supreme  court 

This  court  cannot  grant  a  motion  to  set  aside  the  service  of  an 
amended  summons  and  complaint,  made  after  an  appeal  had  been 
perfected  and  a  stay  bond  made  and  served  as  required  by  order  of 
the  court,  unless  the  stay  order  was  violated  thereby,  and  that  ques- 
tion having  been  settled  in  the  negative  by  the  circuit  court  its 
decision  is  conclusive  until  reversed  on  appeal. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.  The  appellant  moved 
to  set  aside  the  service  of  the  amended  summons  and  com- 
plaint.   Motion  denied. 

For  the  motion  there  was  a  brief  by  Fish,  Cary,  Upham 
<&  Black,  and  oral  argument  by  A.  L.  Cary. 

«/.  B.  Doe,  contra. 

Winslow,  J.  This  is  a  motion  made  in  this  conrt  to  set 
aside  the  service  of  an  amended  complaint  upon  certain  de- 
fendants in  an  action  pending  in  the  circuit  court  for  Mil- 
waukee county  in  which  Julius  WecTiselberg  was  the  original 
plaintiff  and  the  Home  Building  &  Loan  Association  the 
original  sole  defendant. 

It  appears  by  the  affidavits  used  on  the  motion  that  the 
action  was  brought  by  Wechselberg  alone,  as  a  stockholder 
of  the  Home  Building  &  Loan  Association,  a  corporation 
under  the  laws  of  Wisconsin,  against  the  corporation  as  sole 
defendant,  to  wind  up  the  affairs  of  the  corporation  because 
it  was  insolvent;  and  that  the  corporation,  by  answer,  admit- 
ted its  insolvency,  and  a  receiver  was  thereupon  appointed 
and  entered  upon  his  duties.  Afterwards  the  respondents, 
Michleson  and  others,  who  are  creditors  of  the  corpora- 
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tion,  made  petition  to  the  court,  and  charged  violations  of 
duty  and  fraudulent  mismanagement  on  the  part  of  the 
officers  of  the  corporation,  and  asked  to  be  made  parties 
plaintiff  to  the  action,  and  that  Wechselberg  and  the  alleged 
unfaithful  officers  be  made  defendants,  and  that  the  peti- 
tioners be  authorized  to  serve  an  amended  complaint  to  en- 
force the  alleged  liabilities  of  the  officers.  The  petition  was 
granted  by  the  court  April  15,  1899,  and  thereafter  an 
amended  summons  and  complaint  was  served  upon  a  num- 
ber of  the  officers  of  the  corporation.  After  this  service 
was  made,  and  on  April  29, 1899,  the  circuit  court  fixed  the 
amount  of  the  undertaking  to  be  given  by  Wechselberg  to 
stay  proceedings  in  case  of  an  appeal  by  him  from  the  order 
of  April  15th,  and  upon  May  4, 1899,  Wechselberg  perfected 
his  appeal  from  the  order  granting  Middesorts  petition,  and 
served  the  stay  bond  required  by  the  order  of  April  29th, 
and  copies  of  the  original  papers  were  by  order  of  the  cir- 
cuit court  transmitted  to  this  court  upon  such  appeal.  On 
the  6th  and  8th  days  of  May  following,  the  petitioning 
creditors  caused  to  be  served  on  the  building  and  loan  as- 
sociation, and  upon  a  number  of  its  officers  who  had  not 
previously  been  served,  copies  of  the  amended  summons  and 
complaint.  Thereupon,  and  on  the  13th  day  of  May,  a  mo- 
tion was  brought  to  hearing  in  said  circuit  court  to  punish 
the  petitioner's  attorneys  for  contempt  in  so  serving  said 
amended  complaint  after  the  appeal  was  perfected,  on  the 
ground  that  such  service  was  a  violation  of  the  stay  order. 
After  hearing,  this  motion  was  denied,  and  the  court  held 
that  the  stay  order  only  stayed  proceedings  as  to  WecK* 
selberg,  and  not  as  to  any  other  parties,  and  that  no  proceed- 
ings had  been  taken  against  or  affecting  Wechselberg  since 
the  perfecting  of  his  appeal.  Thereupon  this  motion  was 
made  in  this  court  to  set  aside  the  service  of  the  amended 
summons  and  complaint  upon  the  defendants  who  were 
served  after  May  4, 1899. 
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It  seems  unnecessary  to  consider  more  than  one  of  the 
questions  which  were  argued  by  counsel  upon  this  motion. 
It  appears  that  the  trial  court,  upon  motion  to  punish  the 
petitioner's  attorneys  for  contempt  in  the  service  of  the 
amended  summons  and  complaint  upon  various  defendants 
after  May  4th,  held  that  such  -service  did  not  constitute  a 
violation  of  the  stay  order,  and  acquitted  such  attorneys  of 
any  contempt.  This  order  is  unappealed  from  and  unre- 
versed, and  hence  must  be  considered,  for  the  present  at 
least,  as  decisive  of  the  question  in  this  case.  This  court 
certainly  cannot  grant  the  motion  to  set  aside  such  service 
unless  the  stay  order  was  violated  thereby,  and,  that  ques- 
tion being  settled  in  the  negative,  this  motion  must  be  de- 
nied. 

By  the  Court. —  Motion  denied. 


Bauer,  Administrator,  Respondent,  vs.  Riohteb  and  an- 
other, imp.,  Appellants. 

May  19— June  f,  1899, 

Negligence  causing  death:  Master  and  servant:  Evidence:  Instructions 
to  jury:  Special  verdict:  Immaterial  error:  Measure  of  damages, 

"L  A  corporation  contracted  with  two  of  its  incorporators,  the  defend- 
ants, who  owned  a  majority  of  the  stock,  and  who  were  doing  busi- 
ness as  copartners,  for  the  construction  and  setting-up  in  its  plant 
of  certain  heavy  machinery.  As  the  machinery  arrived  on  cars  the 
superintendent  of  the  corporation  directed  and  caused  different 
men,  employed  by  it,  to  unload  and  place  the  same  in  the  building. 
The  foreman  of  each  gang  of  men  was  directed  to  keep  account  of 
the  time  they  were  employed  in  handling  the  machinery,  and  it 
was  reported  to  the  bookkeeper  of  the  corporation  and  charged  to 
the  copartners  on  the  corporation  books  and  by  them  paid  direct 
to  the  corporation.  To  facilitate  unloading,  under  the  direction  of 
the  superintendent  and  foreman  of  the  corporation,  a  derrick  was 
erected,  which,  while  some  machinery  was  being  unloaded,  fell  and 
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killed  plaintiff's  intestate.  Deceased  had  been  in  the  general  employ 
of  the  corporation  for  over  a  year  and  was  directed  by  its  foreman  to 
do  the  work  in  which  he  was  killed.  There  was  no  one  represent- 
ing the  copartners  present  to  give  instructions  or  direct  the  work. 
Held,  that  plaintiff's  intestate  and  the  other  laborers,  as  well  as  the 
superintendent  and  foreman,  continued  subject  to  the  selection, 
control,  and  dominion  of  the  corporation,  and  sustained  no  relation 
to  the  defendants  under  any  contract  of  hire,  express  or  implied, 
and  that  the  copartners  were  not  liable  for  the  death  of  plaintiff's 
intestate. 

2L  The  finding  of  the  jury  that  plaintiff's  intestate  was  the  servant  of 
the  defendants  is  not  sustained  by  testimony  of  the  superintend- 
ent of  the  corporation  that  he  hired  deceased  to  assist  in  unloading 
the  machinery,  where  the  witness  also  testified  that  deceased  was 
hired  by  the  foreman  of  the  corporation  to  work  for  it  several 
months  before  the  accident,  and  continued  on  its  pay  roll  as  its 
employee  until  his  injury,  and  there  was  no  suggestion  or  evidence 
of  any  new  hearing  or  change  of  relation,  and  an  absence  of  evi- 
dence of  any  authority  from  defendants  to  hire  men  for  them,  or 
that  the  superintendent  assumed  to  act  under  any  such  authority. 

&  A  trial  court  should  not  in  its  charge,  by  any  authoritative  state- 
ment, inform  the  jury  of  the  ultimate  result  of  their  answer  to 
questions  submitted  for  special  verdict;  and  while  expressions  in 
the  charge  to  the  jury,  such  as  "the  plaintiff  says  you  should  an- 
swer this  question,  Yes,"  are  not  commended,  they  are  not  material 
error. 

4  In  an  action  based  on  negligence  of  the  defendant  causing  the  death 
of  a  married  man,  an  instruction  to  the  jury  that  they  are  not  lim- 
ited to  the  simple  value  of  the  support  and  protection  of  the  widow, 
but  might  consider  the  increase  that  the  earnings  of  the  husband 
would  have  made  to  his  property  and  the  reasonable  expectation 
the  widow  had  of  ultimately  receiving  a  share,  is  not  error. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.     Reversed. 

The  defendants  Frederick  and  Ferdincmd  Richter  were 
partners  under  the  firm  name  of  F.  Eichter  &  Son,  doing 
business  as  founders  and  machinists  at  Milwaukee.  They 
became  interested  in  the  business  of  manufacturing  sugar 
from  beets,  and  thereafter  a  corporation  was  formed,  in 
which  the  two  Richters,  Korn,  and  Jungbluth  were  the  in- 
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corporators,  the  former  owning  the  majority  of  the  stock. 
The  corporation  was  known  as  the  "Wisconsin  Beet  Sugar 
Company,"  and  its  purpose  was  the  erection  and  operation 
of  a  factory  at  Menominee  Falls,  Wisconsin.  Richter  &  Son 
entered  into  a  contract  with  this  company  to  construct  and 
set  up  in  the  factory  the  machinery'necessary  for  its  opera- 
tion. The  sugar  company  commenced  the  erection  of  its 
factory  building  during  thB  fall  or  early  part  of  the  winter  of 
1896,  under  the  superintendence  of  one  Karl  G.  Korn.  Gangs 
of  men  were  employed,  some  as  carpenters  to  work  on  the 
building,  and  others  about  the  grounds  generally.  During 
the  summer  and  fall  of  1897,  Richter  &  Son  manufactured 
some  of  the  machinery  and  apparatus  necessary  for  the  fac- 
tory, loaded  it  on  cars,  and  shipped  it  to  Menominee  Falls 
by  rail.  When  it  arrived  at  that  place  it  was  unloaded  from 
the  cars  by  the  men  employed  by  the  sugar  company,  and 
placed  in  the  building.  By  direction  of  Korn,  the  foreman 
of  each  gang  of  men  was  directed  to  keep  an  account  of  the 
time  they  were  employed  in  handling  the  machinery,  and  it 
was  reported  to  the  bookkeeper,  and  charged  to  the  Richter* 
on  the  books  of  the  sugar  company.  As  the  work  progressed, 
the  Rickters  sent  shipments  of  heavy  machinery,  and,  in 
order  to  remove  the  same  from  the  cars  speedily,  it  became 
necessary  to  set  up  a  derrick  for  that  purpose.  The  cars 
came  along  the  north  side  of  the  building,  near  a  large  door. 
A  large  platform  was  built  across  the  "track  in  front  of  this 
door,  and  the  end  of  the  car  was  run  up  to  this  platform. 
Under  the  direction  of  Korn,  the  foreman  of  the  carpenter 
gang  at  work  for  the  sugar  company  erected  a  derrick  to 
facilitate  the  handling  of  the  machinery.  This  derrick  con- 
sisted of  an  upright  timber  resting  on  the  ground  at  the  out- 
side of  the  platform,  on  the  top  of  which  was  placed  another 
heavy  timber,  with  the  other  end  resting  in  a  window  over 
the  door.  Braces  were  fastened  to  the  upright  timber  near 
the  top,  standing  east  and  west  and  resting  on  the  ground. 
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One  of  the  shipments  from  the  Bidders  consisted  of  a  car 
loaded  with  four  large  vacuum  pans.  These  pans  were  of 
iron,  cast  in  the  form  of  half  a  sphere,  weighing  between 
five  and  six  tons,  and  were  eight  feet  in  diameter  and  about 
four  feet  high.  When  these  pans  arrived,  Korn  gave  orders 
to  the  foreman  of  the  yard  crew,  Mr.  Barndt,  to  unload  and 
place  them  in  the  factory  building.  "While  this  work  was 
being  done,  the  derrick  was  brought  into  use,  and,  while 
attempting  to  turn  over  one  of  the  pans,  the  timber  at  the 
top  of  the  derrick  fell,  and  fatally  injured  William  Eadke, 
plaintiffs  intestate. 

This  action  was  brought  against  the  Richters  to  recover 
damages  for  such  injury.  The  Wisconsin  Beet  Sugar  Com- 
pany was  named  as  a  defendant  with  the  Ricfders,  but  no 
service  was  ever  had  upon  the  company,  and  it  took  no  part 
in  the  subsequent  litigation.  The  negligence  alleged  con- 
sisted in  the  defective  construction  of  the  hoisting  apparatus, 
and  it  was  charged  that  deceased  came  to  his  death  while 
in  the  employ  of  the  defendants.  The  answer  admitted  the 
formal  allegations  of  the  complaint,  and  put  the  other  mat- 
ters in  issue  by  denial. 

The  case  was  tried  before  a  jury,  who,  by  a  special  verdict, 
found:  (1)  That,  at  the  time  of  the  accident,  Eadke  was 
employed  in  doing  the  work  of  the  Richters,  as  their  servant; 
(2)  that  Barndt  was  acting  as  foreman  of  the  Ridden  in  un- 
loading the  pans;  (3)  that  Korn  was  acting  as  superintendent 
of  the  RicTders  in  unloading  the  pans;  (7)  that  said  defend- 
ants did  not  furnish  Eadke  a  reasonably  safe  place  to  work ; 
(8)  that  his  working  place  was  rendered  unsafe  by  the  defect 
in  the  derrick;  (9)  that  defendants  did  not  take  reasonable 
care  to  make  deceased's  working  place  safe;  (10)  that  the 
injury  to  Eadke  was  the  natural  and  probable  result  of  such 
negligence;  (11)  that  the  defendants  ought  to  have  foreseen 
an  injury  to  deceased  as  the  natural  result  of  their  negli- 
gence ;  (16)  that  plaintiff's  damages  were  $5,000.  The  findings 
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not  included  in  the  above  were  formal,  and  not  necessary  to 
be  mentioned  herein. 

Exceptions  were  taken  to  the  first,  second,  and  third  ques- 
tions submitted,  and  to  the  charge  of  the  court  in  the  par- 
ticulars mentioned  in  the  opinion.  A  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  denied,  and  judgment 
was  ordered  for  the  plaintiff.  From  the  judgment  so  entered, 
this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Van  Dyke  dk  Van 
Dyke  cfe  Carter,  and  oral  argument  by  TP.  E.  Carter. 

J.  W.  Wegner,  for  the  respondent,  contended,  inter  alia, 
that  servants  who  are  employed  and  paid  by  one  person  may 
nevertheless  be  ad  hoc  the  servants  of  another,  in  a  particu- 
lar transaction,  and  that  too  when  their  general  employer  is 
interested  in  the  work.  Higgins  v.  Western  U.  Td.  Co.  156 
IS.  Y.  75;  WyUie  v.  Palmer,  137  N.  Y.  248;  Johnson  v.  Ash- 
land W.  Co.  71  Wis.  553;  Bigham  v.  G.,  M.  c&  St.  P.  R.  Co. 
79  Iowa,  539;  Sloan  v.  I.  C.  R.  Co.  62  Iowa,  728;  Vary  v. 
Ji.9  C.  R.  &  M.  R.  Co.  42  Iowa,  246;  Mclnemey  v.  Delaware 
<&  H.  C.  Co.  151  K  Y.  411. 

Babdeex,  J.  The  chief  ground  upon  which  it  is  sought 
to  overturn  this  judgment  is  that  the  evidence  fails  to  show 
that  the  relation  of  master  and  servant  existed  between  the 
Richlers  and  the  men  who  built  the  derrick,  or  who  were 
directing  the  unloading  of  the  machinery,  or  with  the  de- 
ceased himself.  The  complaint  alleges  that  deceased  was 
in  the  employ  of  the  defendants  as  a  common  laborer.  The 
proof  shows  that  he  was  in  the  general  employment  of  the 
beet  sugar  company,  and  had  been  ever  since  the  spring  be- 
fore the  accident,  and,  unless  the  circumstances  hereinafter 
referred  to  make  him  the  servant  of  the  defendants,  no  re- 
covery can  be  sustained. 

Defendants'  negligence  is  predicated  upon  the  ground  of 
the  negligent  construction  of  the  derrick  used  for  the  re- 
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moval  of  the  vacuum  pans  from  the  cars.  The  proof  is  that 
this  derrick  was  erected  by  and  under  the  immediate  direc- 
tion of  Mr.  Hoos,  the  foreman  of  the  carpenter  gang  putting 
up  the  factory  building,  from  materials  belonging  to  the 
beet  sugar  company,  and  that  Mr.  Korn,  the  superintendent 
of  that  company,  gave  directions  as  to  the  manner  of  its 
construction.  There  can  be  no  question  of  a  doubt  but  that, 
in  the  general  conduct  of  the  work  there  done,  Korn,  Hoos, 
Barndt,  and  all  of  the  men  under  them  were  in  the  employ 
of  the  beet  sugar  company,  and  were  not  employees  or  serv- 
ants of  the  Richters.  There  can  be  no  question  of  the  further 
fact  that,  under  some  arrangement  between  the  parties,  the 
employees  of  the  beet  sugar  company  entered  upon  the  un- 
dertaking of  unloading  the  machinery  sent  by  the  Richters. 
The  latter  were  under  contract  to  set  up  the  machinery  in 
the  building,  and,  to  avoid  the  necessity  of  sending  a  crew 
of  men  with  each  car,  it  was  the  practice  of  Korn  to  direct 
some  one  of  the  crews  under  his  control  to  take  the  ma- 
chinery from  the  carsv  The  time  of  the  men  while  engaged 
in  this  undertaking  was  charged  to  the  Richters,  and  paid 
by  them  direct  to  the  company.  There  was  no  one  in  the 
Richters9  employ  there  to  guide  or  direct  the  work.  Not 
one  of  the  men  so  employed  could  have  sustained  any  claim 
against  the  Eichters  for  their  wages,  nor  could  any  one  of 
them  have  been  discharged  from  their  employment  b}7  any 
act  of  theirs.  The  men  who  built  the  platform  and  the  der- 
rick, as  well  as  the  men  who  were  unloading  th.e  cars,  were 
all  on  the  pay  rolls  of  the  beet  sugar  company,  and  subject 
to  the  control  and  dominion  of  that  company.  The  mere 
fact  that  they  were  engaged  in  doing  work  which  the  Rich- 
ters were  under  contract  to  do  did  not,  of  itself,  create  the 
relation  of  master  and  servant  between  them.  All  of  these 
men  continued  subject  to  the  control  and  dominion  of  their 
original  master.  They  sustained  no  relation  to  the  defend- 
Voi*  103—27 
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ants  under  any  contract  of  hire,  express  or  implied.  Neither 
did  the  defendants,  nor  any  one  representing  them,  assume  to 
suggest  or  direct  the  means  that  should  be  employed  or  the 
manner  in  which  the  work  should  be  done.  The  beet  sugar 
company  entered  upon  the  work,  adopting  its  own  appli- 
ances, and  controlling  and  directing  its  own  servants.  Thus, 
upon  a  survey  of  the  testimony,  we  find  all  of  the  usual  tests 
which  establish  the  relation  of  master  and  servant  wanting. 

The  doctrine  of  respondeat  superior  has  no  application  in 
such  cases,  unless  it  can  be  determined  that  the  relation  of 
master  and  servant  exists.  Where  there  is  no  power  of  se- 
lection or  direction,  there  can  be  no  superior.  When  one  is 
employed  to  do  the  work  with  his  own  means  and  by  his 
own  servants,  he  has  the  power  of  selection  and  direction, 
and  he,  and  not  the  person  for  whom  the  work  is  done,  is. 
the  superior.  Du  Pratt  v.  Lick,  38  Cal.  691.  In  consider- 
ing this  same  question,  our  own  court  has  said :  "  The  test 
is,  Had  the  defendant  the  right  to  control  the  conduct  of  the 
person  doing  the  work,  as  respects  the  mode  and  manner  of 
doing  it,  in  the  particular  complained  of?"  Kuehn  v.  Mil- 
waukee, 92  Wis.  263.  Nearly  all  of  the  cases  agree  that  the 
power  of  selection  and  the  right  to  control  are  the  most 
powerful  elements  in  determining  the  question  of  whether 
the  relation  of  master  and  servant  exists,  and,  unless  that 
relation  does  exist,  no  recovery,  in  cases  of  this  kind,  can  be 
had. 

The  jury  in  this  case  have  found  that  Radke  was,  at  the 
time  of  the  accident,  doing  the  work  of  the  defendants  as 
their  servant.  We  are  satisfied  that  there  is  no  credible  tes- 
timony in  the  case  to  sustain  this  finding.  In  addition  to 
the  facts  already  stated,  there  are  others  that  stand  out  so- 
bold  and  prominent  as  to  utterly  overwhelm  and  crush  down 
the  conclusions  testified  to  by  the  witness  Korn;  for  it  is- 
upon  some  random  statements  to  be  found  in  his  testimony 
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that  this  verdict  seems  to  have  been  based.  At  one  place 
in  the  testimony  he  says  that  he  hired  the  deceased  to  assist 
in  unloading  this  machinery.  Standing  by  itself,  this  state- 
ment would  tend  to  support  the  jury's  conclusion.  But  the 
same  witness  admits  that  Radke  was  hired  by  the  foreman 
to  work  for  the  beet  sugar  company  several  months  before 
the  accident;  that  he  was  carried  on  the  pay  roll  for  that 
company  as  an  employee  during  that  time;  and  there  is  not 
a  suggestion  of  any  new  hiring  or  change  of  relation.  Other 
testimony  conclusively  shows  that  the  deceased  entered  into 
the  employ  of  the  company  in  the  spring  of  1896,  and  con- 
tinued in  service  until  the  time  of  the  accident,  in  January, 
1897.  Again,  he  said  he  had  authority  to  hire  men  for  the 
Hichters.  Not  a  witness  was  produced,  or  a  word  of  testi- 
mony given,  tending  to  show  that  he  assumed  to  act  under 
that  authority.  All  that  he  attempted  to  do  was  to  direct 
the  men  under  his  control  to  unload  the  machinery  when  it 
came,  and  to  have  the  foreman  keep  the  time  of  the  men  so 
employed,  and  have  it  charged  to  the  defendants.  Under 
these  circumstances,  the  conclusion  is  irresistible  that  these 
Avorkmen  were  servants  of  the  beet  sugar  company,  and  not 
of  the  defendants.  On  the  question  of  the  defective  condi- 
tion of  the  appliances  usqd,  there  was  testimony  sufficient 
to  warrant  the  submission  of  that  fact  to  the  jury;  but  we 
need  not  further  consider  that  branch  of  the  case,  so  long 
as  the  beet  sugar  company  has  not  been  brought  in  to  defend. 
In  the  charge  of  the  court,  and  with  reference  to  almost 
every  question  submitted  in  the  special  verdict,  the  judge 
made  use  of  expressions  as  follows:  "  The  plaintiff  contends 
that  you  should  answer  this  question,  Yes."  "  The  plaintiff 
says  that  you  should  answer  this  question,  No;  the  defend- 
ant says  that  you  should  answer  it,  Yes."  This  language  is 
vigorously  criticised  as  a  violation  of  the  rule  established  by 
this  court  that  the  trial  judge  should  not  inform  the  jury  of 
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the  effect  of  the  answers  to  the  questions  in  the  special  ver- 
dict. Ryan  v.  Rockford  Ins.  Co.  77  "Wis.  611 ;  Coats  v.  Stan- 
ton, 90  Wis.  130;  Conway  v.  Mitchell,  97  Wis.  290.  The 
argument  is  that,  the  judge  having  laid  so  much  stress  upon 
the  contentions  of  the  parties,  the  jury  are,  in  effect,  informed 
how  they  should  answer  each  question,  in  order  to  support 
a  judgment  one  way  or  the  other.  There  is  some  force  to 
this  criticism  when  we  consider  that  the  purpose  of  a  special 
verdict  is  to  secure  the  determination  of  cold  questions  of 
fact,  unbiased  and  uninfluenced  by  the  ultimate  result.  At 
the  same  time,  we  are  not  prepared  to  say  that  this  practice 
is  reversible  error.  It  has  always  been  the  practice  of  trial 
courts  to  state  to  the  jury  the  contentions  of  the  respective 
parties.  Certainly,  every  juror,  with  sufficient  intelligence 
to  entitle  him  to  sit  in  a  case,  gets  an  idea  of  the  general 
result  of  his  verdict.  The  thing  to  be  guarded  against  is 
that  the  court  shall  not,  by  any  authoritative  statement  from 
the  bench,  inform  the  jury  of  the  ultimate  result  of  their 
deliberations.  We  do  not  commend  the  practice  referred 
to  as  one  to  be  followed.  It  comes  so  close  to  the  dividing 
line  that  it  were  better  to  be  abandoned.  The  better  prac- 
tice is  to  state  the  facts  to  be  found,  and  that  the  burden  of 
proof  rests  upon  the  party  asserting  it,  as  the  case  may  be, 
without  laying  emphasis  upon  the  contentions  of  the  parties. 
This  will  be  more  likely  to  secure  unbiased  results,  and  tend 
to  the  better  administration  of  justice. 

The  jury  were  charged  that  they  were  not  limited  to  the 
simple  value  of  the  "  support  and  protection  "  of  the  widow, 
but  might  consider  the  increase  that  the  earnings  of  the 
husband  would  have  made  to  his  property,  and  the  reason- 
able expectation  the  widow  had  of  ultimately  receiving  a 
share.  This  statement  of  the  law  has  received  the  sanction 
of  this  court  in  the  following  cases:  CasteUov.  Lcmdwehr,  28 
Wis.  522;  Lawson  v.  C.}  St.  P.,  M.  <&  0.  R.  Co.  64  Wis.  447; 
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Kaapari  v.  Marsh,  74  Wis.  562;  Rudiger  v.  C.}  St.  P.,  M.  & 
0.  R.  Co.  101  Wis.  292. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

On  the  question  which  of  two  or  more  persons  is  the  master  of  an- 
other who  is  conceded  to  be  the  servant  of  one  of  them,  see  note  to 
Hardy  v.  Shedden  Co.  (47  U.  &  App.  862),  in  87  L.  R  A.  83.—  Rep. 
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Kempsteb,  Appellant,  vs.  The  City  op  Milwaukee,  Respond-    m  jgi| 

ent. 

May  19 —June  £,  1899. 

Municipal  corporations:  Malicious  removal  of  officer:  Indemnity:  Torts: 
Corporate  liability. 

1.  A  municipal  corporation  may  indemnify  its  officers  against  liabil- 

ities incurred  in  the  discharge  of  their  duties,  where  the  corpora- 
tion has  a  right  to  defend  or  has  a  pecuniary  or  corporate  inter- 
est in  the  discharge  of  such  duties,  but  not  where  the  officers 
were  acting  simply  as  officials  performing  public  service.  Thus, 
where  a  health  commissioner,  while  performing  his  duty,  was  sub- 
jected to  wilful  and  malicious  charges  of  misconduct,  and  on  in- 
vestigation by  the  common  council  part  of  the  charges  were  deemed 
sustained  and  he  was  dismissed  by  it  from  office,  and  on  certiorari 
the  removal  proceedings  were  reversed  and  he  was  reinstated,  the 
municipality  is  not  liable  for  bills  for  attorneys'  fees  incurred  by 
him  in  defending  against  such  charges  and  procuring  a  reversal  of 
the  proceedings  and  his  reinstatement  in  office. 

2.  If  the  common  council  was  guilty  of  an  actionable  tort  in  mali- 

ciously encouraging  the  prosecution  of  plaintiff,  its  members  are 
individually  liable,  hut  not  the  municipality. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  0.  Ludwig,  Judge.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
V.  W.  Seely,  for  the  appellant,  contended,  inter  alia,  that 
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plaintiff,  as  the  agent  of  the  defendant,  was  involved  in  liti- 
gation, forced  on  him  by  defendant,  for  acts  done  by  him 
in  the  bona  fide  discharging  of  his  duty,  and  defendant 
should  indemnify  him  therefor.  Howe  v.  B.,  N.  Y.  &  E. 
M.  Co.  37  N.  Y.  297;  Lawrence  v.  McAlvin,  109  Mass.  311; 
Gregory  v.  Bridgeport,  41  Conn.  76;  Hotchkiss  v.  Plunkett, 
60  Conn.  230;  State  v.  Hammonton,  38  N.  J.  Law,  430;  Sher- 
man v.  Carr,  8  R.  I.  431 ;  Vincent  v.  Nantucket,  12  Cush.  103 ; 
Barnert  v.  Paterson,  48  N.  J.  Law,  395;  Powdl  v.  Newburgh, 
19  Johns.  284;  Wiley  v.  Seattle,  7  Wash.  576;  GaUagher  v. 
Westmorland,  31  New  Bruns.  194;  Morse  v.  Norfolk  Co,  170 
Mass.  555;  1  Beach,  Pub.  Corp.  §  647;  1  Dillon,  Mun.  Corp. 
§§  147, 148;  Tiedeman,  Mun.  Corp.  §  115;  Mechem,  Pub. 
Off.  §§  877-9;  19  Am.  &  Eng.  Ency.  of  Law,  540;  1  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  1117,  and  cases  cited;  Com- 
mercial E  L.  <&  P.  Co.  v.  Tacoma,  20  Wash.  288. 

For  the  respondent  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  L.  W.  Halsey,  assistant  city  attorney,  of  coun- 
sel, and  oral  argument  by  Mr.  Halsey. 

Winslow,  J.  This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  the  complaint.  The  complaint  alleges,  in  sub- 
stance, that  the  plaintiff  was  the  duly  elected  and  qualified 
commissioner  of  health  of  the  city  of  Milwaukee,  and  that  in 
October,  1894,  while  a  smallpox  epidemic  was  raging  in  said 
city,  and  the  plaintiff  was  performing  his  duty  in  trying  to 
check  the  same,  thirty-four  charges  of  misconduct  in  office 
were  wilfully  and  maliciously  preferred  against  him,  by 
private  parties,  to  the  council,  for  the  sole  purpose  of  harass- 
ing the  plaintiff  and  causing  him  to  abdicate  his  office;  that 
the  council  thereupon,  for  the  sole  purpose  of  harassing  and 
embarrassing  the  plaintiff  and  putting  him  to  expense  and 
annoyance,  appointed  a  committee  to  investigate  the  charges ; 
that  afterwards  the  council,  upon  a  report  of  such  committee, 
adopted  a  resolution  declaring  nine  of  the  charges  sustained, 
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and  dismissing  the  plaintiff  from  office ;  th&t  upon  certiorari 
the  removal  proceedings  were  reversed  by  the  circuit  court 
for  Milwaukee  county,  and  the  plaintiff  was  reinstated  in  his 
office;  that  by  reason  of  the  council's  taking  cognizance  of 
the  said  charges,  and  compelling  the  plaintiff  to  defend  his 
office  and  official  acts  for  the  public  good,  he  was  put  to 
great  expense  in  procuring  the  services  of  attorneys.  And 
he  prays  to  recover  of  the  city  the  amount  of  the  bills  for 
attorney's  services  so  incurred. 

It  is  quite  apparent  that  this  complaint  states  no  cause  of 
action  against  the  city.  In  carrying  out  the  laws  for  the 
preservation  of  the  public  health  the  city  is  performing  a 
duty  which  it  owes  to  the  whole  public  as  distinguished  from 
a  mere  corporate  duty.  It  is  a  duty  which  it  is  bound  to  see 
performed  in  pursuance  of  law  as  one  of  the  governmental 
agencies,  but  not  a  duty  from  which  it  derives  special  benefit 
or  pecuniary  advantage  in  its  corporate  or  private  capacity. 
It  is  like  the  administration  of  the  fire  and  police  depart- 
ments. Hayes  v.  Oskkosh,  33  Wis.  314;  Kuehn  v.  Milwaukee, 
92  Wis.  263 ;  2  Dillon,  Mun.  Corp.  (4th  ed.),  §  977.  It  is  well 
settled  that  a  city  may  indemnify  its  officers  against  liabilities 
incurred  in  the  discharge  of  their  duties  where  the  city  had 
a  right  to  defend  or  had  a  pecuniary  or  corporate  interest  in 
the  discharge  of  such  duty,  but  not  where  the  officer  was 
acting  simply  as  an  official  performing  a  public  service,  such 
as  the  preservation  of  public  order  or  the  conserving  of  the 
public  health.  Mechem,  Pub.  Off.  §  879;  1  Beach,  Pub. 
Corp.  §  648;  Lawrence  v.  McAlvin,  109  Mass.  311. 

If  the  city  cannot  legally  agree  to  indemnify  such  officer, 
it  plainly  cannot  be  liable  without  agreement.  If  the  com- 
mon council  was  guilty  of  an  actionable  tort  in  maliciously 
encouraging  the  prosecution  of  the  plaintiff,  its  members 
must  answer  therefor  in  their  individual  capacity;  there 
would  be  no  corporate  liability.  Uren  v.  Walsh,  57  Wis.  98; 
Robinson  v.  liohr,  73  Wis.  436. 

By  the  Court. —  Order  affirmed. 
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Ehlket,  Appellant,  vs.  Kindt  and  another,  Interveners,  Re- 
spondents. 

May  to — June  £,  2899. 

Injunction  against  performance  of  contract:  Rights  of  subcontractors. 

If  a  contractor  be  enjoined  from  performing  his  contract  pending  liti- 
gation against  him  to  have  it  adjudged  void,  and  his  subcontractor, 
who  has  no  rights  independent  of  those  of  his  principal,  intervenes 
and  moves  the  court  for  permission  to  proceed  with  his  contract, 
the  question  for  decision  is,  Should  the  injunction  against  the  prin- 
cipal stand?  and  if  that  be  decided  in  the  affirmative  the  motion 
should  be  denied. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Suthebland,  Judge.    Reversed. 

Action  by  a  taxpayer  of  the  defendant  city  against  such 
city  and  its  codefendant  corporation,  to  obtain  a  judgment 
annulling  a  contract  made  between  them,  dated  September 
12, 1898,  for  the  erection  of  a  garbage  disposal  plant  on  real 
estate  belonging  to  the  city,  by  the  corporation,  for  the  con- 
sideration of  $52,000,  and  to  restrain  the  erection  of  such 
plant  under  such  .contract  and  the  payment  by  the  city  of 
any  money  thereon,  because  when  the  contract  was  entered 
into  the  city  was  indebted  in  excess  of  its  constitutional  au- 
thority to  incur  indebtedness,  and  other  reasons.  A  tempo- 
rary injunction  was  granted  enjoining  the  contractor  and 
all  persons  claiming  under  it,  and  the  city,  from  doing  any 
of  the  things  complained  of  pending  the  litigation,  a  satis- 
factory bond  being  given  to  protect  such  contractor  from 
loss  in  case  it  should  finally  appear  that  plaintiff  was  not  en- 
titled to  the  relief  demanded  in  the  complaint.  Charles  F~ 
Kindt  and  Christ  Schoknecht,  employees  of  the  contractor, 
they  having  agreed  to  construct  the  garbage  disposal  plant 
for  such  contractor,  petitioned  the  court  in  the  action  to 
vacate  the  injunction  as  to  them,  so  that,  while  the  principal 
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contractor  remained  enjoined,  they,  as  employees  or  subcon- 
tractors, could  proceed  with  the  erection  of  the  plant.  On 
the  hearing  of  the  motion,  plaintiff,  by  his  attorneys,  offered 
to  give  any  further  bond  that  the  court  might  deem  neces- 
sary and  proper  to  fully  protect  the  principal  contractor 
against  damage  in  case  it  should  be  finally  decided  that 
plaintiff  was  not  entitled  to  the  relief  prayed  for.  The  result 
of  the  intervention  proceedings  was  that  the  court  vacated 
the  injunction  as  to  the  petitioners,  and  plaintiff  appealed 
from  the  order  accordingly  entered. 

For  the  appellant  there  was  a  brief  by  MUler,  Noyes,  Mil- 
ler <b  WaJU9  and  oral  argument  by  Geo.  P.  Miller. 

For  the  respondent  Kindt  there  was  a  brief  by  MoElroy 
<&  JSschweiler;  for  the  respondent  Schoknecht  there  was  a 
brief  by  Nath.  Perdes  <&  Sons,  attorneys,  and  G.  D.  Goff,  of 
counsel;  and  the  cause  was  argued  orally  by  G.  D.  Goff. 

Marshall,  J.  Is  it  consistent  with  a  proper  exercise  of 
judicial  discretion  in  the  administration  of  justice,  to  enjoin 
a  defendant  in  an  action  from  doing  the  things  complained 
of  in  the  complaint  or  other  things  to  that  end  pending  the 
litigation,  in  order  that  the  final  decree  may  be  effective  ta 
accomplish  the  purpose  of  such  litigation,  and  at  the  same 
time  permit  the  very  mischief  aimed  at,  or  some  part  of  it, 
to  be  accomplished  by  an  employee  of  such  defendant  ?  That 
is  the  principal  question  presented  for  adjudication,  the  only 
one,  in  fact,  of  sufiicient  importance  to  require  notice  in  this 
opinion. 

The  idea  that  a  party  to  an  action  may  be  enjoined,  and 
such  party's  agent  or  employee  be  permitted  to  do  the  very 
things,  or  some  essential  part  of  them,  against  which  the 
injunction  is  aimed,  is  quite  novel.  It  is  unprecedented  so- 
far  as  any  reliable  authority  goes  that  we  are  aware  of. 
True,  when  an  injunctional  order  prevents  the  doing  of  some 
act  in  regard  to  which  a  person  not  a  party  is  interested,. 
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and  whose  right  is  in  no  way  dependent  upon  the  right  of 
the  person  enjoined,  such  party  may,  by  petition,  intervene 
and  have  the  restraining  order  to  that  extent  modified.  Au- 
thorities to  that  effect  are  cited  to  our  attention  by  respond- 
ents' counsel,  particularly  High,  Injunction,  §  1617,  and  the 
case  upon  which  the  text  there  is  based  (Speak  v.  Ransom, 
2  Tenn.  Ch.  210),  but  that  rule  does  not  reach  this  case.  It 
applies  where  a  stranger  has  rights  that  cannot  be  inter- 
fered with  in  the  action  —  rights  that  exist  entirely  inde- 
pendent of  any  controversy  involved  in  the  litigation.  If 
the  principal  contractor,  under  the  circumstances  shown 
here,  had  no  right  to  go  on  with  the  city  contract,  plainly 
the  respondents,  as  subcontractors  under  such  principal  con- 
tractor, possessed  no  such  right.  It  is  the  law  that  a  person 
•enjoined  must,  at  his  peril,  not  only  refrain  from  doing  the 
things  covered  by  the  injunctive  order  himself,  but  also  pre- 
vent any  one  acting  under  him,  such  as  his  agent  or  em- 
ployee, from  doing  the  same  thing.  Poertner  v.  Hussd,  33 
Wis.  193 ;  High,  Injunction,  §  1438.  It  is  no  answer  to  such 
rule,  when  applied  here,  to  say  that  no  substantial  damage 
-could  accrue  to  the  defendant  city  by  the  erection  of  a 
structure  on  its  property  that  it  was  not  obliged  to  pay  for, 
even  if  that  were  true.  If  there  is  any  force  in  such  sug- 
gestion, it  bears  on  the  question  of  whether  the  scope  of  the 
order  against  the  principal  contractor  was  too  broad.  That 
question  is  foreclosed  for  the  purposes  of  this  case.  It  stands 
judicially  determined  by  the  trial  court  that  a  situation  was 
presented  calling  for  restraint  upon  the  conduct  of  the  prin- 
cipal contractor  till  the  final  adjudication  of  its  rights.  As 
an  incident  to  such  determination  a  proper  administration 
required  like  restraint  upon  those  who  had  no  rights  except 
by  relation  to  and  dependent  upon  the  rightfulness  of  the 
acts  enjoined. 

The  foregoing  is  considered  to  be  so  plainly  in  accord 
with  familiar  principles  and  settled  practice  that  no  further 
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discussion  of  the  subject  will  be  indulged  in.    Questions  dis- 
cussed in  the  briefs  of  counsel  in  regard- to  the  sufficiency 
of  the  complaint  are  not  deemed  to  be  involved  in  this  ap- 
peal, hence  are  not  decided. 
By  the  Court —  The  order  appealed  from  is  reversed. 


Reisz  and  another,  by  guardian  ad  litem,  Kespondents,  vs.     ioOzt 

The  Supreme  Council  American  Legion  of  Honor,    103*      407I 

Appellant.  112      >i48| 

May  to — June  29 1899. 

Mutual  benefit  societies:  Failure  to  pay  assessments:  Forfeiture:  Waiver: 
Pleading:  Evidence:  Instructions  to  jury. 

1.  In  an  action  on  a  benefit  certificate  it  appeared  that  the  by-laws  of 
the  association,  in  accordance  with  which  the  certificate  required 
payments  to  be  made,  provided  that  upon  failure  to  pay  any  assess- 
ment on  or  before  the  day  it  was  due  the  member  stood  suspended, 
with  the  privilege  of  reinstatement  within  sixty  days  on  payment 
of  the  delinquent  assessment  and  others  meanwhile  made;  that  the 
deceased  member  failed  to  pay  an  assessment  when  due  and  died 
ten  days  thereafter;  and  that  on  the  day  of  his  death  the  assess- 
ment was  paid  to  defendant's  collector,  who  receipted  therefor 
but  attempted  to  return  the  money  on  learning  of  the  death.  It 
also  appeared  from  the  evidence  of  defendant's  officers  that,  during 
nearly  two  years  before  the  death,  assessments  had  been  frequently 
received  by  the  association  two  weeks  after  the  specified  pay  day 
and  retained,  without  suggestion  of  suspension  and  enforcement  of 
the  forfeiture,  and  that  no  entry  of  any  suspension  was  made  in 
the  lodge  books  after  default  until  after  the  death  of  the  assured. 
Held,  that  while,  on  the  failure  to  pay  the  assessment  in  exact  per- 
formance of  the  strict  terms  of  the  agreement,  a  forfeiture  was 
imposed,  the  conduct  of  defendant  and  its  officers  was  such  as  to 
induce  the  belief  of  deceased  that  not  a  strict  but  a  modified  per- 
formance of  the  agreement  was  satisfactory,  and  to  justify  the  con- 
clusion that  the  minds  of  the  parties  had  met  on  the  new  under- 
standing of  a  modified  performance,  and  hence  that  at  the  time  of 
the  death  no  forfeiture  had  occurred  and  deceased  was  therefore 
in  good  standing. 


Digitized  by 


Google 


428  SUPEEME  COURT  OF  WISCONSIN.         [103 

Beisz  and  another  vs.  The  Supreme  Council  American  Legion  of  Honor. 

2.  Admission  of  evidence  showing  waiver  of  prompt  payment,  though 
such  waiver  is  not  pleaded,  is  not  a  material  error,  especially  where 
the  objection  to  such  evidence  is  general  and  does  not  point  out 
the  specific  objection  relied  on  for  reversal 

8.  Under  sea  2853,  R.  S.  1878,  requests  for  instructions  to  the  jury  are 
to  be  granted  or  refused  in  toto  as  presented,  and  are  properly  re- 
fused if  incorrect. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Suthebland,  Judge.    Affirmed. 

Plaintiffs  are  beneficiaries  named  in  benefit  certificate 
No.  156,052,  issued  by  the  defendant  to  their  father,  Chris- 
tian Reisz,  June  10, 1891,  being,  however,  a  continuation  of 
said  Christian's  membership,  which  commenced  in  1882. 
This  certificate  required  payment  of  assessments  according 
to  the  by-laws,  and  they  provided  for  payment  of  regular 
assessments  on  the  1st  and  15th  of  each  month,  and  such 
special  assessments  as  might  be  called;  and  further  provided 
that  upon  failure  to  pay  any  assessment  on  or  before  the  day 
it  was  due  the  member  should  stand  suspended,  with  privi- 
lege, however,  of  reinstatement  by  payment,  at  any  time 
Avithin  sixty  days,  of  the  delinquent  assessment,  together 
with  all  other  assessments  which  had  been  called  before  the 
date  of  suspension.  Christian  Eeisz  failed  to  make  payment 
of  an  assessment  of  $2.64,  which  was  due  July  1, 1893.  He 
died  July  10,  1893,  and  the  same  day  his  daughter  paid  this 
assessment  to  the  defendant's  collector,  who  received  and 
receipted  for  it  without  knowledge'of  the  death,  but  imme- 
diately on  receiving  such  information  returned  it  to  the 
daughter,  who  refused  to  receive  it. 

The  jury  found  that  the  defendant,  by  its  course  of  deal- 
ing, had  led  the  deceased  to  believe  that  payment  of  assess- 
ments within  a  few  days  after  the  time  fixed  therefor  would 
be  accepted  with  the  same  effect  as  though  such  assessments 
were  paid  on  time,  and  would  leave  the  deceased  with  the 
same  rights  and  benefits,  and  that  defendant  had  waived  a 
strict  compliance  with  the  requirement  of  prompt  payment 
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of  assessments.;  also  that  the  deceased  was  led  by  such  course 
of  dealing  to  defer  the  payment  due  July  1,  1893,  until  his 
death,  on  July  10th.  Judgment  was  rendered  for  the  plaint- 
iffs for  the  amount  of  the  certificate  and  interest,  from  which 
defendant  appeals.- 

A.  B.  May,  for  the  appellant,  contended,  inter  alia,  that 
the  by-laws  providing  that  the  nonpaying  member  should 
stand  suspended  from  the  order,  and  all  rights  and  benefits 
therein,  and  his  certificate  should  be  void,  were  self -operating, 
without  any  act  of  the  association  or  its  officers.  Freckmann 
v.  Supreme  Cowndl,  96  Wis.  133;  Schmidt  v.  Supreme  Tent, 
97  Wis.  528;  Niblack,  Ben.  Soc.  &  Ace.  Ins.  §  289;  Bacon, 
Ben.  Soc.  §  385;  Carlson  v.  Supreme  Cowndl,  115  Cal.  466; 
Hood  v.  Railway  P.  &  F  0.  M.  B.  Asso.  31  Fed.  Eep.  62. 
A  member  neglecting  to  become  reinstated  during  his  life- 
time cannot  be  reinstated  after  death  although  the  period 
within  which  he  could,  if  living,  has  not  expired.  Carlson 
v.  Svpreme  Council,  115  Cal.  466;  Modem  Woodmen  v.  Jame- 
son, 49  Kan.  677;  Borgraefe  v.  Knights  of  Honor,  22  Mo.  App. 
127;  Madeira  v.  Merchants'  K  M.  B.  Soc.  16  Fed.  Eep.  749. 

For  the  respondents  there  was  a  brief  by  John  F.  Burke, 
and  oral  argument  by  G.  D.  Price. 

Dodge,  J.  1.  The  primary  and  vital  question  in  this  case 
is  whether  the  fact  that  at  the  time  of  his  decease  Reisz  had 
defaulted  payment  of  an  assessment  due  ten  days  before  ac- 
cording to  the  strict  words  of  his  contract  had  unavoidably 
forfeited  his  rights. 

It  is  urged  that  no  such  forfeiture  occurred  because  the 
defendant  had  by  a  long  course  of  dealing  led  the  deceased 
to  believe  and  understand  that  the  provisions  of  the  contract 
regarding  failure  of  payment  on  the  exact  day  specified 
would  not  be  insisted  on  as  suspending  him  from  his  mem- 
bership. The  findings  of  the  jnry  on  this  subject  have  sup- 
port in  the  evidence.    It  appears  by  the  entries  in  decedent's 
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receipt  book  that  thrpugh  the  years  1892  and  1893  his  pay- 
ments were  received  frequently  as  late  as  two  weeks  after 
the  specified  pay  day,  and  the  secretary  testifies  that  he  was 
not  suspended  during  those  years.    The  collector  testifies  to  4 
receiving  single  assessments  after  due,  although  others  had 
also  been  called,  without  question  of  decedent's  good  stand- 
ing, and  that  he  was  ready  to  receive  the  one  assessment  on 
July  10th,  although  two  others,  due,  respectively,  July  15th 
and  July  20th,  had  been  called  before  July  1st,  and  made  no 
suggestion  of  insufficiency  thereof  until  informed  of  Reisz's 
death.    In  the  interval  between  July  1st  and  July  10th  no 
entry  of  suspension  had  been  made  on  the  lodge  records,  but 
immediately  on  learning  of  the  death  an  attempt  was  made 
to  enter  a  record  as  of  an  earlier  date,  thus  indicating  the 
officers'  understanding  that  their  conduct  up  to  that  time 
had  not  been  consistent  with  a  theory  of  suspension  mean- 
while.    It  is,  of  course,  true  that  under  the  by-laws  decedent 
had  a  right  at  any  time  within  sixty  days  after  a  default,  if 
suspended,  to  reinstate  himself  by  paying  the  defaulted  as- 
sessment and  such  others  as,  though  not  due,  had  been  called 
before  default,  and  a  mere  payment  and  acceptance  of  money 
in  accordance  with  that  right  would  convey  no  necessary  im- 
plication otherwise;  but  acceptance  of  overdue  assessments 
without  insisting,  or  even  suggesting,  that  other  acts  were 
necessary  for  reinstatement,  at  least  suggests  an  understand- 
ing that  the  transaction  constituted  a  satisfaction  of  the 
original  promise  to  pay,  and  that  default  did  not  exist.    Such 
payment  would  otherwise  be  utterly  futile,  and  it  is  unrea- 
sonable to  suppose  a  member  would  make  it.    Defendant 
would  be  guilty  of  bad  faith  in  receiving  it  if  it  intended  to 
insist  on  its  futility.    In  the  light  of  the  above-mentioned 
evidence  from  defendant's  officers,  and  the  testimony  of 
plaintiffs  that  throughout  a  long  period  such  payments  had 
been  made  and  received  from  a  few  days  to  a  month  late, 
with  no  suggestion  that  anything  more  was  necessary  to  set 
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decedent  right  and  protect  his  interests,  the  question  of  the 
intent  and  understanding  of  the  parties  was  open  to  the 
jury,  and  they  were  justified  in  holding  that  such  payments 
were  made  and  received  on  the  understanding  that  decedent 
thereby  kept  his  standing,  and  not  that  it  was  necessary  to 
regain  it.  From  that  he  might  reasonably  infer  that  he  was 
in  the  future  to  be  accorded  a  reasonable  credit  upon  his 
assessments  before  there  should  be  deemed  to  be  a  default 
causing  his  suspension,  and  that  the  strict  letter  of  his  con- 
tract had  been  modified  or  waived  to  that  extent. 

The  fundamental  general  rule  of  the  law,  of  course,  is  that 
the  contract  actually  existing  between  the  parties,  the  per- 
formance of  the  respective  obligations  to  which  they  have 
agreed,  shall  be  enforced;  but  a  contract  once  made  may  be 
modified,  and  provisions  favorable  to  a  party  thereto  may 
be  relaxed  or  eliminated.  Bannister  v.  Patty's  Etfrs^  35 
Wis.  215,  225;  Inmrcmce  Go.  v.  Norton,  96  U.  S.  234. 
Whether  the  minds  of  the  parties  have  met  on  such  modifi- 
cation or  relaxation,  then  becomes  the  question  for  decision, 
and  that  question  may  be  resolved  as  well  from  acts  and 
conduct  as  from  express  words.  When  the  exact  perform- 
ance of  a  condition  is  not  of  importance  to  the  obligee,  and 
results  in  serious  injury  or  in  forfeiture  to  the  obligor,  courts 
lean  to  such  construction  of  words  or  acts  as  relaxes  its 
stringency  as  being  more  likely  to  accomplish  the  true  pur- 
pose and  understanding  of  the  parties,  as  well  as  to  promote 
justice.    Erdmann  v.  Mut.  Ins.  Co.  4A  Wis.  376,  382. 

In  line  with  such  general  policy,  the  rule  has  become  well 
established  by  authority  that  where,  by  failure  of  some  exact 
performance,  a  forfeiture  is  imposed  on  one  party  by  the 
strict  terms  of-  an  agreement,  conduct  of  the  other  sufficient 
to  induce  a  belief  that  such  strict  performance  is  not  insisted 
on,  but  that  a  modified  performance  is  satisfactory  and  will 
be  accepted  as  equivalent,  will  justify  a  conclusion  that  the 
parties  have  assented  to  a  modification  of  the  original  terms, 
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and  that  their  minds  have  met  upon  the  new  understanding 
that  a  different  mode  of  performance  shall  have  the  Bame 
effect  —  or,  as  it  is  often  expressed,  that  the  obligee  has 
waived  strict  performance.  Bannister  v.  Patty's  JBafrs,  supra; 
Alexander  v.  Continental  Ins,  Co.  67  Wis.  422,  428;  Styl&w 
t>.  Wis.  0.  F.  M.  L.  Ins.  Co.  69  Wis.  228;  Whiting  v.  Missis- 
sippi  V.  M.  M.  Ins.  Co.  76  Wis.  592;  True  v.  Bankers*  L. 
Asso.  78  Wis.  287;  Jackson  v.  JT.  W.  M.  R.  Asso.  78  Wis. 
472;  Lay  cock  v.  Parker,  ante,  p.  161;  Hartford  Z.  A.  Ins. 
Co.  v.  UnseU,  144  U.  S.  439,  449;  Insurance  Co.  v.  Eggleston, 
96  U.  S.  572;  Mayer  v.  Mat.  L.  Ins.  Co.  38  Iowa,  308;  Beatty 
v.  Mut.  R.  F.  L.  Asso.  75  Fed.  Rep.  65;  Mueller  v.  Grand 
Grove  U.  A.  0.  D.  69  Minn.  236;  Thropp  v.  Field,  26  N.  J. 
Eq.  82;  Ditteber  v.  Knickerbocker  L.  Ins.  Co.  76  N.  Y.  567, 
572;  2  Bacon,  Ben.  Soc.  §  433;  2  Beach,  Ins.  §  769;  2  Joyce, 
Ins.  §§  1356,  1361. 

This  rule  is  equally  applicable  to  all  contracts,  although 
it  is  perhaps  most  frequently  called  into  operation  in  case  of 
insurance  contracts,  wherein  are  usually  contained  the  most 
drastic  provisions  for  forfeiture  of  all  rights  of  the  assured 
upon  the  slightest  deviation  from  exact  performance  of  vari- 
ous conditions,  of  some  of  which  at  least  momentary  and 
strict  performance  is  often  of  but  slight  importance  to  the 
insurer.  In  Hartford  L.  A.  Ins.  Co.  v.  UnseU,  144  U.  S.  448, 
the  following  language  of  the  trial  court  is  approved  by  the 
supreme  court:  "The  plaintiff  comes  and  says, ' Conceding 
that  this  contract  reads  in  this  way,  the  company,  by  its 
conduct,  waived  the  necessity  of  a  strict  compliance.'  She 
does  not  say  the  company  so  said  to  her,  or  to  her  husband, 
4 We  do  not  insist  upon  this;  we  waive  this;'  but  she  says 
that  the  company  so  acted — so  conducted  itself  in  its  deal- 
ings with  her  husband  —  that  he,  as  a  prudent,  reasonable 
man,  did  believe,  and  had  the  right  to  believe,  that  payment 
on  the  very  day  specified  would  not  be  insisted  upon.  Of 
course,  we  speak  by  our  actions,  just  as  much  as  we  do  by 
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our  words;  and  although  there  may  be  no  spoken  word,  no 
written  word,  declaring  a  waiver,  yet  it  may  be  that  a  man 
by  his  conduct,  his  course  of  dealing,  justly  and  fairly  leads 
the  other  party  to  believe  that  he  does  not  care  about  a 
strict  compliance.  ...  If  the  company,  by  its  conduct, 
led  him,  as  a  reasonable  and  prudent  business  man,  to  be- 
lieve that  he  could  make  payments  a  few  days  after,  sick  or 
well,  it  cannot  turn  around  now  and  say,  'You  did  not  pay 
at  the  time.'  I  cannot  say  to  you,  as  a  matter  of.  law,  that 
one  receipt,  after  the  time  specified,  would  make  a  waiver, 
or  that  fifty  would.  It  is  not  in  the  numbers.  The  ques- 
tion is  for  you  to  consider  and  determine  from  all  of  them, 
and  from  the  whole  course  of  business,  whether,  as  a  pru- 
dent business  man,  he  had  a  right  to  believe  that  it  was  im- 
material whether  he  paid  on  the  day  or  a  few  days  later." 

In  Insurance  Co.  v.  Eggleston,  96  U.  S.  572,  Mr.  Justice 
Beadle  y,  speaking  for  the  court,  said:  "We  have  recently, 
in  the  case  of  Insurance  Co.  v.  Norton,  supra,  shown  that 
forfeitures  are  not  favored  in  the  law,  and  that  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that  indi- 
cate an  election  to  waive  it  forfeiture,  or  an  agreement  to  do 
so,  on  which  the  party  has  relied  and  acted.  Any  agree- 
ment, declaration,  or  course  of  action  on  the  part  of  an  in- 
surance company  which  leads  a  party  insured  honestly  to 
believe  that  by  conforming  thereto  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  conformity  on  his 
part,  will  and  ought  to  estop  the  company  from  insisting 
upon  the  forfeiture,  though  it  might  be  claimed  under  the 
express  letter  of  the  contract." 

In  Stylow.v.  Wis.  0.  F.  M.  L.  Ins.  Co.  69  Wis.  228,  the 
court  directed  a  verdict  for  the  plaintiff  upon  evidence  of 
a  custom  to  receive  payment  after  the  day  specified,  and 
this  court,  speaking  by  Taylor,  J.,  said :  "  The  assured  had 
every  reason  to  believe  that  the  company  would  accept  the 
payment  of  these  assessments  as  it  had  accepted  the  payment 
Vol.  103—38 


Digitized  by 


Google 


434  SUPEEME  COURT  OF  WISCONSIN.         [103 

Beifiz  and  another  vs.  The  Supreme  Council  American  Legion  of  Honor. 

of  all  others  within  a  reasonable  time  after  they  became  due, 
without  making  any  question  as  to  his  state  of  health.  And 
it  is  equally  plain  that,  had  payment  been  tendered  the  day 
before  the  death  of  the  insured,  such  payment  would  have 
been  accepted.  The  forfeiture,  if  any,  arose  upon  the  non- 
payment on  or  before  the  day  fixed  for  payment,  and  it  is 
clear  from  the  evidence  that  the  company  did  not  consider 
it  forfeited  on  that  day." 

The  facts  found  by  the  special  verdict  bring  the  case  within 
the  rule  above  stated,  and  justify  the  conclusion  that  at  the 
time  of  decedent's  death  no  forfeiture  had  occurred,  and 
that  he  was  in  good  standing,  and  the  plaintiffs  entitled  to 
recover  the  insurance. 

Inasmuch  as  our  conclusion  upon  the  above  question  is 
effective  against  the  forfeiture  of  decedent's  membership,  it 
is  needless  to  consider  the  effect  of  the  fact  that  on  June  30, 
1893,  he  became  entitled  to  a  dividend  in  excess  of  the 
amount  of  the  July  1st  assessment,  or  the  propriety  of  ad- 
mission of  evidence  to  prove  it,  or  the  propriety  of  submit- 
ting a  question  thereon  in  the  special  verdict.  All  such 
considerations  become  unnecessary,  and  any  error  therein 
harmless. 

2.  Admission  of  evidence  to  prove  the  modification  of  the 
contract  or  waiver  of  prompt  payment  is  now  assigned  as 
error  for  the  reason  that  no  waiver  is  alleged  in  the  com- 
plaint. This  court  has  more  than  once  held  such  an  objec- 
tion untenable,  as  a  general  proposition.  Zidke  v.  London 
Ass.  Corp.  64  Wis.  444;  Foster  v.  Fidelity  <&  C.  Co.  99  Wis. 
453.  Especially,  however,  is  the  admission  of  such  evidence 
not  reversible  error  where,  as  in  this  case,  the  objection  is 
general,  not  pointing  out  the  specific  ground  now  urged. 
In  such  case  a  judgment  will  not  be  reversed  for  the  admis- 
sion of  evidence  if,  upon  any  theory  of  the  case,  the  evidence 
could  be  admissible;  nor  when,  as  here,  the  obstacle  to  its 
admission  could,  without  prejudice  to  the  defendant,  and 
doubtless  would,  have  been  promptly  removed  by  an  amend- 
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ment  of  the  complaint.  The  evidence  having  been  admitted 
under  only  a  general  objection,  and  being  admissible  if  the 
complaint  had  been  amended  so  as  to  set  out  the  modifi- 
cation of  the  printed  by-laws  (if,  indeed,  amendment  were 
necessary  under  this  complaint),  and  there  being  no  sugges- 
tion of  surprise  or  special  prejudice  to  defendant,  we  can  now 
either  order  the  amendment  made  or  can  treat  the  matter 
as  if  that  had  been  done.  Sees.  2669, 2670,  2829,  Stats.  1898 ; 
Phillips  v.  Carver,  99  Wis.  561, 578;  Bowmem  v.  VanKuren, 
29  Wis.  209;  State  ex  rd.  Swenson  v.  Norton,  46  Wis.  337; 
Walsh  v.  Cdclough,  56  Fed.  Eep.  780,  782. 

3.  Defendant  requested,  and  the  court  refused,  three  in- 
structions, the  purport  of  which  was  that  if,  upon  the  mak- 
ing of  past-due  payments,  deceased  was  reinstated,  then  the 
questions  as  to  leading  him  to  believe  in  relaxation  of  the 
by-laws,  and  as  to  waiver  thereof,  must  be  answered  in  the 
negative. 

The  instructions  requested  were  none  of  them  correct. 
The  conduct  of  defendant  upon  receipt  of  these  payments 
was  only  an  element  in  reaching  a  conclusion  as  to  the  under- 
standing of  the  insured  or  as  to  the  waiver;  it  could  not  be 
conclusive.  The  defendant  may  have  duly  entered  on  its 
records  reinstatement,  and  deceased  had  no  knowledge 
thereof.  .  The  jury  were  instructed  to  consider  the  whole 
conduct  of  the  defendant,  and,  if  any  particular  part  of  its 
conduct  was  desired  pressed  on  the  jury  for  consideration, 
it  should  have  been  so  requested.  The  requests  made  went 
entirely  too  far,  and  under  the  requirement  of  sec.  2853,  R.  S. 
1878,  that  they  be  granted  or  refused  in  toto  as  presented, 
were  properly  refused. 

The  other  assignments  of  error  present  nothing  prejudi- 
cial to  the  appellant,  nor  anything  which,  in  the  light  of  the 
rules  of  law  already  announced,  demands  further  discussion 
in  this  opinion. 

By  the  Court. —  Judgment  affirmed. 
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Valley  Iron  Works  Manufacturing  Company  and  another, 
Appellants,  vs.  Goodrick,  ^Respondent. 

April  4  —  June  22, 1899. 

Contracts:  Specific  performance:  Patents  and  patent  rights:  Implied 
contracts:  Temporary  injunction:  Ex  parte  application. 

L  An  action  will  lie  to  compel  specific  performance  of  a  contract  en- 
titling a  person  to  patents  issued  upon,  and  the  right  to  manufac- 
ture and  sell  machines  embodying,  the  invention. 

2.  If  an  employee  using  the  time,  material,  machinery,  and  assist- 
ance of  coemployees  with  his  employer's  consent,  invent  a  ma- 
chine and  construct  and  put  the  same  into  practical  use,  and  the 
employer  by  the  aid  and  with  the  consent  of  the  inventor,  ii\  ad- 
vance of  an  application  for  a  patent  on  the  invention,  manufacture 
and  put  machines  embodying  it  into  practical  use,  an  implied  con- 
tract will  arise  from  the  facts,  that  the  employer  shall  have  the 
right  to  manufacture  at  his  factory  and  sell  such  machines,  which 
a  court  of  equity  will  enforce;  and  if  there  be  an  express  contract, 
pursuant  to  which  the  invention  is  produced  and  the  machine  per- 
fected by  the  aid  of  the  employer,  that  he  shall  have  all  property 
rights  in  the  invention,  a  court  of  equity  will  compel  specific  per- 
formance of  such  contract. 

8.  In  an  equitable  action  where  the  facts  stated  on  behalf  of  the  plaint- 
iff may  reasonably  be  sustained  so  as  to  entitle  him  to  substantial 
relief  against  the  defendant,  and  the  circumstances  are  such  that 
if  the  latter  be  unrestrained  pending  the  litigation  he  may  so  deal 
with  the  subject  of  the  action  or  change  existing  conditions  as  to 
render  the  final  judgment  nugatory,  to  the  irreparable  injury  of 
the  plaintiff;  notwithstanding  a  positive  denial  on  the  part  of  the 
defendant  of  all  the  allegations  of  the  complaint  upon  which  plaint- 
iff's right  to  equitable  relief  is  based,  it  is  the  duty  of  the  court,  on 
application  therefor,  to  make  such  an  order  as  will  preserve  the 
status  quo  till  the  rights  of  the  parties  be  settled  in  the  action, 
upon  such  terms  as  will  protect  the  defendant  against  serious  loss, 
or  require,  by  a  proper  bond  or  otherwise,  protection  to  the  plaint- 
iff against  damage  by  the  acts  of  the  defendant. 

4  The  doctrine,  that  where  all  the  facts  pleaded  upon  which  plaintiff's 
right  to  equitable  relief  is  based  are  positively  denied  by  the  an- 
swer a  temporary  injunction  granted  at  the  outset  will  be  dis- 
solved, does  not  apply  where  it  is  shown  that  the  preservation  of 
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the  status  quo  pending  the  action  is  necessary  to  avoid  the  proba- 
bility of  plaintiff  suffering  irreparable  loss  and  the  final  decree 
being  ineffectual  to  accomplish  the  purpose  of  the  litigation. 
[Syllabus  by  Marshall*  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.    lieversed. 

Appeal  from  an  order  dissolving  a  temporary  injunction, 
granted  ex  parte  on  the  complaint,  stating,  in  substance,  in 
addition  to  formal  matters,  that  for  several  years  defendant 
was  the  secretary,  treasurer,  and  general  superintendent,  at 
a  salary  of  $120  per  month,  of  the  plaintiff  corporation, 
which  was  engaged  in  the  business  of  manufacturing  and 
selling  machines  for  screening  pulp  and  paper  stock;  that 
during  such  employment,  using  the  time  of  the  corporation, 
its  material,  machinery,  and  the  labor  of  its  employees  with 
its  consent,  to  the  amount  in  value  of  several  thousands  of 
dollars,  defendant  investigated  the  subject  of  a  new  process 
for  screening  pulp  and  paper  stock  and  the  invention  of  a 
machine  to  put  such  process  in  practical  operation,  the  efforts 
in  that  regard  covering  a  period  of  about  two  years,  wliich 
resulted,  about  September,  1897,  in  the  discovery  of  such  a 
process  and  the  invention,  perfection,  and  construction  of 
such  a  machine;  that  the  new  device  so  discovered  is  pat- 
entable and  of  great  value;  that  three  of  the  machines  were 
constructed  at  the  factory  of  the  corporation,  two  of  which 
were  sold  to  and  put  in  operation  by  other  parties,  and  one 
of  which  was  put  in  operation  by  such  corporation,  all  with 
the  consent  of  defendant  and  by  his  aid  at  the  expense  of 
such  corporation;  that  defendant  has  applied  for  patents  in 
this  and  other  countries  and  obtained  one  from  Canada,  and 
is  about  to  obtain  others;  that  the  corporation  consented  to 
the  use  of  its  time,  machinery,  labor,  money,  and  material, 
as  aforesaid,  with  the  understanding  and  agreement  between 
the  parties  that  the  benefit  of  the  discovery,  including  all 
patents  granted  thereon,  and  the  right  to»  manufacture  and 
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sell  machines  embodying  the  invention,  should  be  its  prop- 
erty; that  defendant  now  denies  the  corporation  has  any 
right,  title,  or  interest,  either  in  the  invention  or  the  right 
to  manufacture  or  sell  machines  embodying  the  same,  and 
will,  unless  restrained  by  the  court,  place  such  property  be- 
yond the  reach  of  a  decree  of  the  court;  that  defendant  is 
insolvent  and  unable  to  respond  in  damages  for  the  afore- 
said breach  of  his  agreement  and  other  breaches  threatened; 
and  that,  unless  he  be  restrained  during  the  pendency  of  the 
action  from  selling  the  property  to  third  persons  and  plac- 
ing it  beyond  the  reach  of  the  mandate  of  the  court,  the  cor- 
poration will  suffer  great  and  irreparable  injury. 

Defendant  answered,  admitting  the  formal  allegations  of 
the  complaint,  the  discovery  of  the  new  process  for  screen- 
ing pulp  and  paper  stock,  the  invention  of  a  machine  as 
alleged,  the  value  of  the  invention,  the  application  for  pat- 
ents as  claimed,  the  manufacture  by  the  corporation,  with 
the  knowledge  and  consent  of  defendant,  of  two  of  the  ma- 
chines, one  of  which  was  sold  by  plaintiff ;  but  denying  that 
defendant  discovered  or  invented  the  process  or  machine 
while  in  the  employ  of  the  corporation,  or  that  it  incurred 
any  expense  in  that  regard  or  in  the  manufacture  of  ma- 
chines for  defendant  for  testing  his  process,  except  one  for 
which  he  paid  in  full.  The  refusal  of  defendant  to  recog- 
nize plaintiff  as  having  any  interest  in  the  invention  or  the 
right  to  manufacture  and  sell  machines  embodying  the  same, 
was  admitted,  and  it  was  alleged  that  the  corporation  had 
no  such  right.  All  the  allegations  of  the  complaint  not  spe- 
cifically admitted  or  denied  were  covered  by  a  general  de- 
nial. The  answer  contained  further  allegations  showing 
prima  facie  that  the  action  was  commenced  without  author- 
ity of  the  corporation. 

On  such  answer  and  supporting  affidavits,  defendant  moved 
the  court  to  dissolve  the  temporary  injunction.  For  such 
supporting  affidavits  there  was  one  by  defendant  corrobo- 
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rating  the  allegations  of  his  answer  on  all  material  points, 
and  stating  that  after  the  action  was  commenced  a  meeting 
of  stockholders  of  the  corporation  was  held,  at  which  a  res- 
olution was  adopted  directing  its  discontinuance.  There  was 
a  further  affidavit  on  the  part  of  defendant,  by  A.  B.  Whit- 
man, a  stockholder  and  director,  corroborating  the  affidavit 
and  answer  of  defendant.  In  opposition  to  the  motion  was 
an  affidavit  by  William  A.  Fannon,  the  receiver,  named  as 
plaintiff,  who  was  also  vice  president  of  the  corporation,  to 
the  effect  that  the  action  was  commenced  by  authority  of  the 
president  of  the  corporation  who  was  duly  authorized  in  the 
matter  by  the  board  of  directors ;  that  after  such  commence- 
ment, and  before  the  proceedings  of  the  special  meeting  of 
stockholders  and  the  alleged  action  directing  a  discontinu- 
ance of  the  cause,  the  receiver  was  duly  appointed  injudicial 
proceedings  and  a  temporary  injunction  granted  restraining 
the  corporation  from  doing  any  further  business.  The  affi- 
davit further  corroborated  the  material  allegations  of  the 
complaint,  and  showed  that  only  a  minority  of  the  stock 
represented  at  the  stockholders'  meeting,  aside  from  that 
owned  by  defendant,  was  voted  in  favor  of  discontinuing 
the  cause.  There  was  a  further  affidavit  by  A.  L.  Smith, 
the  president  of  the  corporation,  corroborating  all  the  alle- 
gations of  the  complaint  and  stating  that  the  action  was 
commenced  by  authority  of  the  corporation. 

On  the  case  made  by  complaint  and  answer  and  the  affi- 
davits for  and  in  opposition  to  the  motion  to  dissolve  the 
temporary  injunction,  such  motion  was  granted,  and  this 
appeal  was  taken  from  the  order. 

For  the  appellants  there  was  a  brief  by  Lymom  E.  Barnes 
and  Henry  D.  Byan,  and  oral  argument  by.  Mr.  Barnes. 

For  the  respondent  there  was  a  brief  by  Goodrich  <&  Good- 
rick,  and  oral  argument  by  A.  B.  Goodrick. 

The  following  opinion  was  filed  April  25, 1899: 
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Marshall,  J.  The  complaint  states,  with  reasonable  clear- 
ness, facts  constituting  a  good  cause  of  action  for  specific 
performance  of  an  implied  contract,  securing  to  the  plaintiff 
corporation  the  right  to  manufacture  at  its  factory,  and  sell 
in  the  market,  machines  embodying  defendant's  invention 
for  screening  pulp  and  paper  stock;  also  facts  entitling 
plaintiff  to  specific  performance  of  an  express  contract  secur- 
ing to  such  corporation  not  only  such  right  to  manufacture 
and  sell  machines,  but  the  patents  issued,  or  that  may  be 
issued,  for  the  invention.  Respondent's  counsel  suggest  in- 
sufficiency of  the  complaint  as  one  of  the  reasons  for  dis- 
solving the  injunction,  and,  in  support  of  that,  point  out 
matters  that  might  possibly  be  worthy  of  consideration  on 
a  motion  to  make  more  definite  and  certain,  but  not  in  test- 
ing the  sufficiency  of  the  complaint  on  demurrer  or  motion 
to  grant  or  dissolve  a  temporary  injunction. 

Our  attention  is  called  to  the  fact  that  the  language  re- 
lating to  the  express  contract  relied  upon,  is  that  the  corpo- 
ration incurred  several  thousand  dollars  of  expense  in  aid  of 
defendant's  discovery  and  the  invention  of  his  machine,  and 
the  construction  of  machines  embodying  such  invention, 
with  the  understanding  and  agreement  between  the  parties 
that  the  right  to  manufacture  and  sell  such  machines  and 
the  right  to  the  patents  that  might  be  granted  thereon 
should  be  its  property,  without  stating  who  are  the  parties 
referred  to,  or  definitely  what  the  agreement  was,  or  where 
it  was  made,  or  who  represented  the  corporation  in  making 
it.  The  meaning  of  the  word  "  parties,"  when  viewed  in  the 
light  of  the  context,  is  easily  discovered.  The  only  parties 
mentioned  in  the  alleged  transactions  are  the  corporation 
and  defendant,  the  parties  to  the  action  when  the  complaint 
was  drawn.  "  Parties,"  in  the  allegation,  refers  to  the  in- 
ventor, Goodrich,  and  his  employer  at  the  time  the  invention 
is  said  to  have  occurred,  with  as  much  certainty  as  if  it  were 
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alleged  that  the  understanding  and  agreement  was  made 
between  plaintiff  corporation  and  defendant  Goodrich*  There 
is  no  difficulty  in  inferring  from  the  allegations  that  the 
corporation  and  defendant  made  an  agreement  to  the  effect 
that  if  the  former  would  contribute  the  use  of  its  factory 
and  the  necessary  material  and  labor  to  aid  the  latter  in  his 
investigations  and  experiments  in  the  construction  of  his 
machine,  it  should  have  as  compensation  therefor  the  owner- 
ship of  the  results,  both  as  to  the  right  to  manufacture  and 
sell  such  machines,  and  the  patents  issued  on  the  invention. 
True,  as  indicated,  the  allegations  as  to  the  agreement  are 
not  so  definite  and  certain  as  to  be  free  from  all  criticism, 
but  criticism  cannot  reasonably  go  further  than  mere  uncer- 
tainty, subject  to  be  reached  by  a  motion,  seasonably  made. 
The  allegation  that  the  discovery  was  made  by  defendant 
and  his  machine  invented  and  constructed  while  he  was  in 
the  employ  of  the  corporation,  and  by  the  use,  with  its  con- 
sent, of  its  time,  material,  labor,  and  machinery,  and  that 
machines  were  thereafter  constructed  at  such  factory  with 
defendant's  aid  and  consent,  some  of  which  were  put  in 
operation  by  plaintiff  corporation  and  some  sold  to  other 
parties,  makes  a  showing  entitling  the  corporation  to  the 
right,  by  implied  contract,  to  manufacture  at  its  factory  and 
sell  such  machines.  That  is  sufficient  to  support  the  com- 
plaint, in  connection  with  the  allegations  to  the  effect  that 
defendant  refused  to  recognize  the  corporation  as  having 
any  such  right.  The  allegations  that  defendant,  after  some 
two  years  of  time,  while  working  for  the  corporation  at  an 
expense  to  it  of  several  thousand  dollars,  produced  his  in- 
vention, and  that  he  entered  upon  the  undertaking  in  that 
regard,  and  the  corporation  incurred  the  expense  indicated, 
on  the  faith  of  an  understanding  and  agreement  between 
the  parties  that  the  result  should  be  the  property  of  the  cor- 
poration, make  a  showing  entitling  such  corporation  to  sub- 
stantially the  relief  prayed  for  in  the  complaint.     The 
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particular  time  when  the  agreement  was  made,  or  who  rep- 
resented the  corporation  in  making  it,  or  the  particular  place 
where  the  contract  was  made,  were  not  necessary  facts  to 
be  pleaded.  Applying  the  rule  that  all  reasonable  intend- 
ments and  presumptions  are  to  make  for  the  support  of  a 
pleading,  and  that  if  the  language  used  will  reasonably  per- 
mit a  construction  that  will  sustain  the  pleading,  having  in 
view  the  evident  purpose  of  the  pleader,  it  should  be  adopted, 
there  is  no  difficulty  in  reaching  a  conclusion  that  a  cause 
of  action  is  stated  in  the  complaint  entitling  plaintiff  to  a 
decree  of  specific  performance.  Kliefoth  v.  N,  W.  I.  Co.  98 
Wis.  495;  Miller  v.  Bayer,  94  Wis.  123.  It  is  a  well-estab- 
lished rule  that  an  action  in  equity  will  lie  to  enforce  specific 
performance  of  a  contract  to  convey  title  to  a  patent,  or  the 
right  to  manufacture  and  sell  machines  embodying  the  in- 
vention; also  that  if  a  person,  while  in  the  employ  of  an- 
other, discover  a  patentable  machine,  and  with  the  knowl- 
edge, consent,  and  assistance,  and  by  the  use  of  the  time  of 
such  other,  perfect  the  invention,  and  such  other  by  consent 
of  such  person,  in  advance  of  any  application  for  a  patent 
on  the  invention,  construct  and  use  or  sell  machines  embody- 
ing the  invention,  that  will  constitute  an  implied  contract 
that  such  person  shall  have  the  right  to  manufacture  such 
machines  at  its  then  existing  factory  and  sell  them  upon  the 
market,  and  such  contract  may  be  enforced  by  a  court  of 
equity.    Fuller  &  Johnson  Mfg.  Co.  v.  Bartlett,  68  Wis.  73. 

The  cause  of  action  for  equitable  relief  being  complete,  and 
it  being  alleged  that  defendant  is  insolvent  and  that  he  will 
transfer  to  third  persons  property  rights  in  his  invention  to 
the  irreparable  injury  of  plaintiff,  unless  restrained  of  his 
liberty  in  that  regard  during  the  pendency  of  the  litigation, 
an  interlocutory  injunction  to  effect  such  restraint  was  prop- 
erly granted. 

The  question  is  presented,  Was  the  injunction  properly 
dissolved  on  application  of  defendant  based  on  an  answer 
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denying  unequivocally  all  of  the  allegations  upon  which  the 
equitable  relief  sought  depends,  supported  by  affidavits  to 
the  same  effect,  such  affidavits  being  opposed  by  affidavits 
on  the  part  of  plaintiff  corroborating  the  case  made  by  the 
complaint  and  alleging  facts  sufficient  to  show  authority  to 
bring  the  action;  also  showing  that  if  plaintiffs'  case  be  sus- 
tained upon  the  trial  the  decree  will  be  rendered  worthless 
by  the  conduct  of  defendant  in  the  meantime,  if  free  to  dis- 
pose of  the  subject  of  the  action,  there  being  nothing  to  show 
that  restraint  of  his  liberty  will  work  any  serious  harm  to 
him,  and  no  harm  but  such  as  can  adequately  be  guarded 
against  by  a  bond  on  the  part  of  plaintiff?  That  was  the 
situation  that  confronted  the  trial  judge,  and  he  met  it  by 
unconditionally  dissolving  the  injunction,  notwithstanding 
plaintiff  gave  a  bond  in  the  sum  of  $1,000  to  save  defendant 
harmless  from  any  wrongful  effects  of  the  injunction  in  case 
the  court  should  finally  decide  that  he  was  not  required  to 
respond  to  the  demand  of  the  complaint. 

The  learned  counsel  for  respondent,  in  justification  of  the 
order  appealed  from,  invokes  the  rule  that,  where  all  the 
material  allegations  upon  which  the  equities  of  the  case  rest 
are  fully  met  and  denied  without  evasion  or  equivocation  by 
the  answer  and  affidavits,  the  injunction  will  be  dissolved. 
High,  Injunction,  §  1505.  That  rule  is  stated  by  this  and 
other  courts  without  qualification,  so  that,  without  familiar- 
ity with  the  scope  and  purpose  of  the  powers  of  a  court  of 
equity,  there  is  danger  of  too  great  reliance  being  placed 
upon  it.  This  court  has  often  applied  the  rule  and  said  that 
it  was  one  "of  general  application.  Walker  v.  Backus  II.  Co. 
97  Wis.  160;  Tiede  v.  Schneidt,  99  Wis.  201.  Language  is 
also  often  used  consistent  only  with  the  theory  that,  in  order 
to  warrant  the  continuance  of  an  injunction  pendente  lite, 
where  all  the  alleged  equities  of  the  complaint  are  denied  by 
the  answer,  plaintiff's  right  to  the  ultimate  relief  sought 
must  be  established.  Warsaw  W.  W.  Co.  v.  Warsaw,  4  App.  Div. 
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509.  That  goes  no  further  than  that,  as  a  general  rule,  where 
all  the  material  allegations  of  the  complaint  are  specifically 
denied,  and  they  do  not  show  clearly,  in  connection  with 
the  supporting  affidavits,  that  plaintiff  is  entitled  to  the  re- 
lief sought  if  his  allegations  are  in  accordance  with  the 
truth,  the  temporary  injunction  will  be  denied.  The  rule 
does  not  go  so  far  as  to  compel  the  plaintiff  to  try  his  case 
on  affidavits  and  the  court  to  decide  the  issues  in  advance  of 
a  trial  on  the  merits,  in  order  to  maintain  an  order  preserv- 
ing the  subject  of  the  action  and  protecting  the  plaintiff 
from  probable  injury  from  the  conduct  of  his  adversary  in 
advance  of  a  final  decree.  If  such  were  the  case,  it  would 
be  very  easy  to  paralyze  the  arm  of  equity  and  destroy  its 
power  to  effect  justice  in  a  multitude  of  cases.  Notwith- 
standing the  denial  by  the  defendant  of  all  the  equities  of 
the  bill,  there  still  remains,  generally,  the  probability  that 
plaintiff  may  ultimately  be  entitled  to  the  relief  prayed  for. 
Just  where  the  truth  lies  cannot  be  told  till  a  trial  of  the 
case  on  the  merits,  hence  the  necessity  of  a  power  to  pre- 
serve the  status  quo  pending  the  litigation,  if  that  be  neces- 
sary to  make  the  final  decree  effective  to  do  justice  between 
the  parties.  It  is  more  accurate  and  less  liable  to  mislead, 
to  state  the  rule,  in  regard  to  dissolving  a  temporary  injunc- 
tion on  the  coming  in  of  an  answer,  with  this  qualification, 
which  is  universally  recognized  in  judicial  administration: 
notwithstanding  the  direct  conflict  between  the  adversary 
parties  as  to  the  facts  upon  which  the  right  to  the  equitable 
relief  prayed  for  is  sought,  it  is  still  within  the  discretionary 
power  of  the  court,  by  a  temporary  injunction,  to  preserve 
the  status  quo  between  the  parties  pending  the  final  decree, 
if  that  be  necessary  in  order  to  make  such  decree  effective 
or  to  save  the  person  claiming  relief  from  irreparable  injury 
by  the  conduct  of  his  adversary  pending  the  litigation.  The 
whole  subject  of  granting  or  refusing  interlocutory  injunc- 
tions rests  in  the  sound  discretion  of  the  court.    A  mere 
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denial  of  all  the  equities  of  the  bill  does  not  under  all  cir- 
cumstances take  from  the  court  its  discretionary  power  to 
grant  or  continue  a  temporary  injunction;  neither  does  a 
case,  showing  that  plaintiff,  if  he  recover,  may  suffer  irrep- 
arable loss  and  the  very  object  of  the  suit  be  defeated  in 
the  absence  of  a  temporary  injunction,  entirely  deprive  the 
court  of  all  discretionary  power  to  deny  such  injunction. 
But  there  is  some  limit  to  judicial  discretion  in  such  cases, 
both  in  denying  and  dissolving  injunctions,  which,  if  passed, 
becomes  mere  arbitrary  judicial  will  regardless  of  that  wis- 
dom essential  to  the  judicial  function,  in  order  to  render 
equity  power  the  effective  instrument  of  justice  that  it  is 
supposed  and  designed  to  be. 

On  principle  and  authority,  where  there  is  a  clear  case 
made  by  the  complaint  for  equitable  relief,  supported  by 
affidavits, —  notwithstanding  a  direct  conflict  between  such 
complaint  and  affidavits  and  the  answer  and  affidavits  pn 
the  part  of  the  defendant,  if  it  be  reasonably  probable  that 
plaintiff  may  finally  recover,  and  on  account  of  the  insolv- 
ency of  the  defendant  or  some  other  cause  the  object  of  the 
action,  notwithstanding  the  final  decree  in  plaintiff's  favor, 
may  probably  be  defeated  or  he  be  made  to  suffer  irreparable 
injury  if  defendant  be  left  unqualifiedly  at  liberty  to  deal 
with  the  subject  of  the  action  pending  the  litigation, —  it  is 
not  only  within  the  discretionary  power  of  the  court  to  make 
some  reasonable  provision  against  such  a  contingency,  but 
on  a  proper  application  in  that  regard  it  is  the  judicial  duty  of 
the  presiding  judge  to  do  so.  Just  what  provision  should 
be  made  must  necessarily  be  governed  by  the  particular  facts 
and  circumstances  of  each  case,  but  to  refuse  to  act  at  all  in 
such  a  situation,  when  action  is  requested,  is  in  effect  to  de- 
cide the  litigation  against  the  plaintiff  in  advance  of  a  trial. 
Our  judicial  system  has  no  such  weakness  as  to  lead  to  that 
result,  though  certainly  it  would  be  otherwise  if  it  were  the 
unqualified  rule,  even  that  the  court  has  the  discretionary 
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power  to  refuse  to  preserve,  by  temporary  injunction,  the 
status  quo  between  parties  pending  the  entry  of  a  final  de- 
cree determining  their  rights. 

Obviously,  the  court  should  act  with  care  in  such  cases. 
The  inconvenience  to  parties,  and  sometimes  to  those  not 
directly  parties,  to  the  cause,  must  be  considered.  Some- 
times restraint  upon  a  defendant  may  cause  to  him  great 
inconvenience  and  damage  in  case  he  recover  finally,  and 
the  refusal  of  such  restraint  very  little  inconvenience  or  dam- 
age to  the  plaintiff  in  case  of  his  recovery,  and  vice  versa. 
In  some  circumstances  it  may  be  found  consistent  with  judi- 
cial wisdom  to  grant  a  restraining  order  upon  plaintiff's 
giving  such  bond  to  protect  the  defendant  as  may  appear 
necessary  in  any  reasonable  view  of  the  case;  in  others  to 
refuse  such  order  on  defendant's  giving  adequate  security 
to  protect  plaintiff,  in  view  of  any  probable  future  situation 
as  to  him,  down  to  and  inclusive  of  the  final  decree.  No 
power  of  the  court  is  more  necessary  to  the  proper  and  effi- 
cient administration  of  justiqe,  and  none  more  easily  abused 
or  dangerous  if  not  exercised  with  judgment,  than  the  power 
of  injunction.  It  should  never  be  exercised  in  any  case 
where  the  liberty  of  a  person  is  thereby  liable  to  be  inter- 
fered with  in  a  serious  manner  and  to  his  irreparable  injury, 
except  with  thoughtfulness  and  judgment  as  to  the  proba- 
bilities in  that  regard,  and  upon  such  notice  and  terms  as 
may  reasonably  be  required  to  protect  both  parties  against 
ultimate  wrongful  injury  or  damage. 

Applying  the  foregoing  to  this  case,  it  is  quite  clear  that 
the  granting  of  the  order  appealed  from,  dissolving  the  tem- 
porary injunction,  was  error,  and  that  it  must  be  reversed. 
The  learned  trial  court  evidently  gave  too  great  weight  to 
the  rule  that,  where  all  the  equities  of  the  bill  are  denied,  a 
temporary  injunction  should  be  dissolved.  The  qualification 
of  that  rule,  that,  notwithstanding  the  conflict  between 
complaint  and  answer,  the  injunction  in  limine  should  be 
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retained  or  some  other  adequate  provision  made  by  way  of 
security  where  it  is  clear  that  such  a  course  is  necessary  to 
protect  the  plaintiff  from  serious  loss  in  case  of  the  estab- 
lishment of  his  cause  of  action  on  the  trial,  was  either  not 
comprehended  or  overlooked.  To  retain  the  temporary  re- 
straining order,  or  require  security  as  terms  of  dissolving 
the  injunction,  is  only  to  preserve  the  property  forming  tho 
subject  of  the  action  in  statu  quo  and  prevent  substantial 
damage  to  any  one  whateyer  may  be  the  final  outcome. 
The  refusal  to  do  it  in  {his  case  might  inflict  irreparable  loss, 
upon  the  plaintiff  corporation  and  render  the  litigation  use- 
less. As  before  indicated,  the  existence  of  the  power  to 
grant  temporary  injunctive  relief  is  for  the  very  purpose  of 
avoiding  such  a  danger.  The  exercise  of  the  power  in  a 
case  clearly  calling  for  it  is  as  necessary  as  the  existence  of 
the  power  itself,  therefore  judicial  discretion  in  such  a  case 
can  act  in  but  one  direction  without  abuse.  As  said,  in  sub- 
stance, by  Circuit  Judge  Sanborn,  in  Newton  v.  Zevis,  79 
Fed.  Rep.  715,  though  the  granting  or  withholding  of  a  pre- 
liminary injunction  rests  in  the  sound  judicial  discretion  of 
the  court,  if  by  reason  of  the  refusal  to  issue  the  injunction, 
the  final  decree,  if  it  should  be  in  favor  of  the  plaintiff,  will 
be  utterly  nugatory,  and  he  left  remediless  for  his  injury, 
there  is  no  question  as  to  the  duty  of  the  chancellor  to  issue 
it,  or  in  some  proper  way  to  guard  against  such  a  result.  It 
is  so  recognized  by  courts  generally  in  their  administration, 
but  accompanied  so  often  by  language  to  the  effect  that 
when  all  the  equities  of  the  bill  are  denied  the  temporary 
injunction  will  be  dissolved,  as  to  carry  the  idea  that  the? 
court  has  no  discretionary  power  to  do  otherwise.. 
By  the  Court. —  The  ^rder  appealed  from  is  reversed. 

A  motion  for  a  rehearing  was  denied  June  22, 1899. 
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Jaokowski,  Respondent,  vs.  Illinois  Steel  Company,  Ap- 
pellant. 
May  19 — June  22, 1899. 

Contracts:  Felease:  Contemporaneous  parol  agreement:  Fraud:  Mis- 
take: Presumptions:  Consideration. 

1.  The  parties  to  the  action  having  met  and  settled  a  claim  for  personal 
,  injuries,  and  having  purported  to  reduce  the  terms  of  the  settle- 
ment on  both  sides  to  writing,  wherein  the  injured  party,  who 
signed  the  writing,  fully  releases  and  discharges  the  other  party 
from  all  claims  and  demands  growing  out  of  such  injury,  in  con- 
sideration of  a  specified  sum  to  be  paid,  and  which  is  therein  stated 
to  have  been  received  in  full  payment  and  satisfaction  of  such  in- 
juries, the  party  giving  such  release  and  discharge  cannot  main- 
tain an  action,  based  wholly  on  a  further  contemporaneous,  parol 
agreement  to  pay  a  further  consideration,  without  impeaching  the 
settlement  on  the  ground  of  some  species  of  fraud  or  mutual  mistake. 
In  the  absence  of  fraud  or  mistake,  the  party  so  signing  the  written 
instrument  is  conclusively  presumed  to  have  known  its  contents. 

2.  The  jury,  by  its  special  verdict,  having  found  that  the  parol  contract 

with  defendant,  alleged  as  the  cause  of  action,  whereby  it  agreed 
to  employ  plaintiff  for  life  at  designated  wages,  was  a  distinct 
understanding,  executed  after  such  release  and  receipt,  and  that 
the  consideration  therefor  was  not  wholly  or  in  part  such  release 
and  receipt,  and  it  not  being  alleged  or  proved  that  plaintiff  made 
any  such  independent  agreement  to  work  for  defendant  for  life, 
such  alleged  contract  cannot  be  enforced,  it  being  wholly  without 
consideration. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Van  Dyke  <&  Van 
Dyke  &  Carter,  and  oral  argument  by  W.  E.  Carter. 

Kate  H.  Pier,  for  the  respondent. 

Cassoday,  C.  J.  This  action  was  commenced  August  20, 
1896,  to  recover  wages  under  a  parol  contract  alleged  in  the 
complaint  to  have  been  made  under  circumstances  to  the 
effect  that  January  12,  1887,  the  plaintiff,  while  in  the  em- 
ploy of  the  North  Chicago  Rolling  Mills  Company,  incor- 
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porated  and  organized  nnder  the  laws  of  Illinois,  and  doing 
business  at  Bay  View  in  Milwaukee,  "Wisconsin,  was  severely 
and  permanently  injured  by  reason  of  the  negligence  of  that 
company;  that  October  12,  1887,  the  plaintiff  and  that  com- 
pany made  and  entered  into  a  contract  and  agreement 
whereby  that  company  agreed  to  pay  to  the  plaintiff  $300, 
being  the  amount  of  his  wages  up  to  that  date,  and  to  em- 
ploy the  plaintiff  in  its  business  at  the  sum  of  $1.40  per  day 
as  long  as  he  should  live,  in  consideration  of  which  the 
plaintiff  agreed  not  to  sue  that  corporation  for  damages  on 
account  of  the  injuries  so  sustained  by  him,  and  to  accept 
the  life  job  thus  offered  to  him  by  that  corporation  at  the 
agreed  and  stipulated  price  of  $1.40  per  day,  and  a  sum  of 
money  equal  to  what  he  would  have  earned  at  his  regular 
employment  during  the  time  between  the  date  of  his  injury 
and  the  date  of  such  contract,  as  a  settlement  of  his  claim 
against  that  corporation  for  its  negligence  thereinbefore  set 
forth  on  account  of  which  the  plaintiff  sustained  the  injuries 
thereinbefore  described;  that  the  plaintiff  had  fully  per- 
formed such  agreement  on  his  part,  and  had  continued  will- 
ing to  do  so;  that  March  1,  1888,  that  company  reduced  the 
plaintiff's  wages  to  $1.30  per  day;  that  May  2,  1889,  the 
North  Chicago  Rolling  Mills  Company  consolidated  with  the 
defendant,  the  Illinois  Steel  Company,  a  corporation  created 
and  organized  under  the  laws  of  Illinois,  and  since  the  day 
and  year  last  named  the  defendant  has  conducted  and  oper- 
ated such  rolling  mills  at  Bay  View;  that  January  1, 1892, 
the  defendant  further  reduced  such  wages  of  the  plaintiff  to 
$1.10  per  day;  that  September  16, 1895,  the  defendant  dis- 
charged the  plaintiff  from  service,  and  ever  since  that  time 
has  refused  to  pay  him  anything  for  his  services,  or  to  allow 
him  further  to  perform  such  services, —  for  which  he  prayed 
judgment. 

The  defendant  answered  by  way  of  admissions  and  denials 
and  counter  allegations,  and,  among  other  things,  that  Oc- 
Vol.  103—29 
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tober  12, 1887,  the  plaintiff  and  the  North  Chicago  Rolling- 
Milkr  Company,  entered  in  a  written  agreement  of  which 
the  following  is  a  trne  copy,  to  wit: 

"  For  and  in  consideration  of  the  sura  of  three  hundred 
dollars  to  me  in  hand  paid,  I,  Albert  Jackmoski  (known  as 
August  Miller  on  the  books  of  the  North  Chicago  Rolling 
Mills  Company),  of  the  city  and  county  of  Milwaukee,  "Wis- 
consin, do  hereby  agree  to  accept  said  sum  of  three  hundred 
dollars  in  full  payment  for  all  claims  and  demands  growing 
out  of  certain  injuries  sustained  by  me  on  the  18th  day  of 
January,  1887,  while  in  the  course  of  employment  at  the 
North  Chicago  Rolling  Mills,  in  the  city  of  Milwaukee,  and 
I  agree  to  accept  said  sum  of  three  hundred  dollars  duly 
paid  in  full  satisfaction  for  said  matters  and  injuries,  and 
hereby  release  the  said  North  Chicago  Rolling  Mills  Com- 
pany from  all  claims,  demand,  actions,  and  causes  of  actions 
that  have  or  may  accrue  to  me  by  reason  of  such  injuries 
sustained,  and  fully  release  and  discharge  them  from  all 
claims  and  demands  whatsoever. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  12th  day  of  October,  1887. 

[Signed]  "Albebt  Jaokowskl    [Seal.] 

"In  presence  of  Robebt  Menzies, 

"Christian  S.  Otjen." 

At  the  same  time  the  North  Chicago  Rolling  Mills  Com- 
pany paid  to  the  plaintiff  $300,  and  took  from  him  an  ac- 
knowledgment thereof,  in  writing,  duly  signed  by  him  in 
the  words  and  figures  following,  to  wit: 

North  Chicago  Rolling  Mills  Co.  to  Albert  Jackowski,  Milwaukee,  Wis.,  Dr. 

1S87. 
Oct  12.  For  injuries  sustained  as  per  statement  attached $300  00 

Correct:  W.  B.  Parkes,  Supt 

Approved:  F.  Hinton,  Manager. 

Received  Oct  12th,  1887,  of  the  North  Chicago  Rolling  Mills  Company, 
three  hundred  dollars  ($800.00)  in  fuU  for  above  account 

[Signed]  Albert  Jackowskl 

Entered  and  examined  by  Alfred  Church. 
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The  cause  was  tried,  and  at  the  close  of  the  trial  the  jury 
returned  a  special  verdict  to  the  effect:  (1)  That  the  plaint- 
iff was  injured  while  in  the  employment  of  the  North  Chi- 
cago Rolling  Mills  Company,  in  1887 ;  (2)  that  the  plaintiff 
and  the  North  Chicago  Rolling  Mills  Company  did,  October 
12, 1887,  make  a  settlement  whereby  it  was  agreed  that  the 
rolling  mills  company  should  pay  to  the  plaintiff  $300  as 
and  for  compensation  for  wages  during  the  time  he  had 
been  disabled  by  such  injury,  and  for  the  employment  of 
the  plaintiff  at  such  light  work  as  he  was  able  to  do  by  the 
rolling  mills  company  at  full  yard  wages,  so  called,  and 
whereby  the  plaintiff  agreed  not  to  bring  any  suit  against 
the  rolling  mills  company  for  damages  by  reason  of  such 
injuries;  (3)  that  such  employment  was  to  continue  during 
the  life  of  the  plaintiff  and  while  either  one  of  the  mills  was 
running;  (4)  that  the  North  Chicago  Rolling  Mills  Com- 
pany, pursuant  to  such  agreement,  did  employ  the  plaintiff 
at  such  light  work  as  he  was  capable  of  doing,  and  at  full 
yard  wages,  so  long  as  the  rolling  mills  company  continued 
its  organization  by  that  name,  and  after  the  consolidation 
of  the  Chicago  Rolling  Mills  Company  with  other  compa^ 
nies,  under  the  name  of  the  Illinois  Steel  Company,  did  con- 
tinue such  employment  until  September  16, 1895;  (5)  that 
the  plaintiff  did  sign  the  receipt  and  release  in  evidence 
dated  October  12,  1887;  (6)  that  the  plaintiff  did  not  at  the 
time  of  signing  the  receipt  and  release  understand  their  con- 
tents; (7)  that  such  papers  were  not  explained  to  him,  so 
that,  in  the  exercise  of  ordinary  intelligence,  he  ought  to 
have  known  their  contents;  (8)  that  the  plaintiff  did  not  at 
the  time  of  signing  the  paper  know  that  it  did  not  contain 
the  contract  for  employment;  (9)  that  the  plaintiff  did  sup- 
posethe  paper  to  be  a  mere  receipt  for  $300;  (10)  that  the 
contract  for  employment  was  a  distinct  understanding  en- 
tered into  after  the  execution  of  the  receipt  and  release; 
(11)  that  the  consideration  for  the  .contract  of  employment 
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was  not  wholly  or  in  part  the  receipt  and  release  so  signed, 
in  addition  to  the  services  to  be  rendered  under  the  contract; 
(12)  that  the  IUinous  Steel  Company  did  discharge  the  plaint- 
iff September  16, 1895;  (13)  that  the  plaintiff  did  thereafter 
use  reasonable  diligence  to  obtain  such  employment  as  he 
was  fit  to  perform;  (14)  that  the  plaintiff  could  have  earned, 
under  the  contract,  after  his  discharge  and  prior  to  the  com- 
mencement of  this  action,  and  according  to  the  terms  of  the 
contract,  $303.82  wages  and  $7.47  interest;  (15)  that  the 
plaintiff  could  have  earned  under  the  contract  after  the  com- 
mencement of  this  action,  and  down  to  the  time  of  the  trial, 
$524.88  wages  and  $23.26  interest. 

From  the  judgment  entered  on  such  special  verdict  for 
$859.43  damages  and  costs,  which  were  taxed  at  $53.94,  the 
defendant  brings  this  appeal. 

As  indicated  in  the  statement,  the  complaint  alleges,  and 
the  jury  find,  in  effect,  that  the  terms  of  the  settlement  of 
October  12, 1887,  included  an  agreement  on  the  part  of  the 
company  to  employ  the  plaintiff  in  its  business  at  $1.40  per 
day  as  long  as  he  should  live  and  while  either  one  of  the 
mills  should  be  running.  No  such  agreement  is  mentioned 
in  the  written  release  or  papers  signed  by  the  plaintiff,  and 
referred  to  in  the  verdict  and  above  set  forth.  There  is  no 
pretense  that  any  such  agreement  or  any  agreement  to  em- 
ploy the  plaintiff  after  October  12,  1887,  was  ever  reduced 
to  writing.  The  written  agreement  signed  by  the  plaintiff 
released  and  discharged  the  company  from  any  and  all 
claims  and  demands  growing  out  of  the  injuries,  for  and  in 
consideration  of  $300  to  the  plaintiff  in  hand  paid  and  in 
full  satisfaction  for  such  injuries.  It  is  undisputed  that  the 
company  paid  to  the  plaintiff  the  $300,  and  the  plaintiff 
signed  the  receipt  and  release.  The  contention  is  that, 
at  the  time  of  signing  the  papers,  the  plaintiff  did  not 
know  their  contents,  and  did  not  know  that  the  papers  did 
not  contain  the  contract  for  employment,  and  he  claims 
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that  the  same  were  not  explained  to  him,  and  that  he  sup- 
posed it  was  a  mere  receipt  for  the  $300  so  paid.  It  will 
be  observed  that  this  action  is  based  wholly  upon  the  al- 
leged contract  to  employ  the  plaintiff  for  life  after  Octo- 
ber 12, 1887;  and  which  contract,  if  ever  made,  was  never 
reduced  to  writing,  although,  according  to  the  allegations 
of  the  complaint  and  the  findings  of  the  jury,  it  was  a  part 
of  the  agreement  and  consideration  for  signing  such  release 
and  discharge.  The  question  recurs  whether  it  was  compe- 
tent to  allow  such  written  agreement  to  be  thus  modified 
and  enlarged  by  parol  testimony.  It  is  not  the  case  of 
allowing  parol  testimony  to  explain  a  mere  receipt.  This 
is  not  an  action  to  recover  damages  for  injuries  sustained 
by  reason  of  the  negligence  of  the  company,  notwithstand- 
ing an  alleged  accord  and  satisfaction  procured  under  cir- 
cumstances not  binding  upon  the  plaintiff.  In  such  cases 
this  court  has  probably  gone  as  far  as  any  court  in  reliev- 
ing the  injured  party  from  the  effect  of  such  an  accord 
and  satisfaction.  Human  v.  31.,  L.  S.  cfe  W.  R.  Go.  56  Wis. 
325;  Voell  v.  Eelley,  64  Wis.  504;  Leslie  v.  Keepers,  68  Wis. 
128;  Lusted  v.  C.  &  N.  W.  R.  Co.  71  Wis.  391;  BaU  v.  Mc- 
Oeoch,  81  Wis.  160;  Sheanon  v.  Pacific  Mut.  L.  Ins.  Co.  83 
Wis.  507;'  Lord  v.  Am.  Mut.  Ace.  Asso.  89  Wis.  19.  Some 
previous  cases,  and  possibly  some  of  these  cases,  may  have 
gone  top  far;  but  in  so  far  as  they  have  sanctioned  the  set- 
ting aside  of  an  accord  and  satisfaction  on  the  ground  of 
fraud  or  mutual  mistake,  they  are  undoubtedly  sound.  But 
where,  as  here,  the  parties  meet  and  settle  an  alleged  cause 
of  action,  and  purport  to  reduce  the  terms  of  the  settlement 
on  both  sides  to  writing,  wherein  the  injured  party,  who 
signs  the  writing,  fully  releases  and  discharges  the  other 
party  from  all  claims  and  demands  growing  out  of  such  in- 
jury, in  consideration  of  a  specified  sum  to  be  paid,  and 
which  is  therein  stated  to  have  been  received  in  full  pay- 
ment and  satisfaction  of  such  injuries,  the  party  giving  such 
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release  and  discharge  cannot  maintain  an  action  based  wholly 
upon  a  further  contemporaneous  parol  agreement  to  pay  a 
further  consideration,  without  impeaching  the  settlement 
on  the  ground  of  some  species  of  fraud  or  mutual  mistake. 
DoUoffv.  Cwrrcm,  59  Wis.  332. 

The  rule  is  universal  that,  in  the  absence  of  fraud  or 
mutual  mistake,  proof  of  antecedent  or  contemporaneous 
verbal  agreements  between  contracting  parties  cannot  be 
received  to  alter  or  control  their  written  agreement.  Sanger 
v.  Dun,  47  Wis.  615;  Hubbard  v.  Marshall,  50  Wis.  322; 
Wiener  v.  Whipple,  53  Wis.  298 ;  Cillmann  v.  Henry,  53  Wis. 
465;  Herbst  v.  Lowe,  65  Wis.  320,  321;  Seholz  v.  DanJcert, 
69  Wis.  416;  BaU  v.  McGeoch,  81  Wis.  171;  Albrecht  v.  M. 
&  S.  R.  Co.  87  Wis.  105;  Braun  v.  Wis.  R.  Co.  92  Wis.  245; 
Concmt  v.  Kimball's  Estate,  95  Wis.  550.  In  the  case  at  bar, 
there  is  no  pretense  that  the  plaintiff  was  induced  to  sign 
the  release  through  fraud  or  mutual  mistake.  The  most 
that  is  claimed  is  that  he  did  not  know  or  understand  the 
contents  of  the  release,  and  that  the  same  was  not  explained 
to  him.  The  same  is  true  of  several  of  the  cases  cited,  and 
in  some  of  them  the  party  bound  could  neither  read  nor 
write.  The  reason  for  the  rule  is  that,  in  the  absence  of 
fraud  or  mistake,  the  party  so  signing  the  written  instru- 
ment is  conclusively  presumed  to  know  the  contents  of  the 
same.  German  Bank  v.  Muth,  96  Wis.  344,  and  cases  there 
cited. 

It  is  true  that  the  jury  found,  inconsistent  with  the  find- 
ings already  considered,  that  the  contract  for  employment 
was  a  distinct  understanding,  executed  after  the  release  and 
receipt,  and  that  the  consideration  therefor  was  not  wholly 
nor  in  part  the  release  and  receipt.  If  that  were  so,  and  in 
view  of  the  fact  that  no  other  consideration  is  found  or 
proved,  we  should  be  forced  to  the  conclusion  that  it  was 
wholly  without  consideration.  It  is  not  alleged,  and  much 
less  proved,  that  the  plaintiff  made  any  such  independent 
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agreement  to  work  for  life;  and  there  is  nothing  alleged 
and  nothing  proved  showing  any  sufficient  consideration 
for  such  an  agreement. 

There  are  several  other  errors  assigned;  but,  as  they  are 
all  based  upon  the  one  already  determined,  and  hence  will 
be  obviated  upon  a  new  trial,  it  becomes  unnecessary  to  con- 
sider them. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


|108 


In  be  Davis's  Will, 

May  19 — June  t * ,  1899.  jjjg  ~Jg 

Nuncupative  wills:  Real  estate:  Income  of  real  estate. 

Under  the  statutes  of  Wisconsin  a  nuncupative  wiU  is  inoperative  to 
transfer  title  to  real  estate,  or  to  dispose  of  the  income  of  real  es- 
tate accruing  subsequent  to  the  testator's  death. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
James  A.  Powers,  for  the  appellant. 
John  H.  Hoemer,  guardian  ad  litem,  for  the  respondents. 

Cassoday,  C.  J.  It  appears  from  the  record  that  August 
18, 1896,  at  5  o'clock  a.  m.,  Russell  E.  Davis  died  at  his  home 
in  Milwaukee,  leaving  a  nuncupative  will  spoken  a  few  hours 
before,  and  during  his  last  sickness,  and  which  was  there- 
upon reduced  to  writing,  as  follows:  "I  give  unto  my  wife 
the  income  of  my  entire  estate  during  her  widowhood.  If 
she  shall  remarry,  she  is  to  have  one  third  of  my  estate, 
and  the  other  two  thirds  is  to  go  to  my  children.  Upon  the 
death  of  my  wife,  my  whole  estate  is  then  to  go  to  my  chil- 
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dren.  I  appoint  my  brother  Oscar  F.  Davis  my  executor." 
It  further  appeared  that  the  speaking  of  such  words  was 
duly  witnessed,  and  the  same  duly  proved  and  admitted  to 
probate  as  a  nuncupative  will  of  deceased  November  30, 1896; 
that  the  deceased  left,  him  surviving,  his  widow,  Anna  C. 
Davit,  and  his  three  children,  Viola,  Richard,  and  Lorravn  0., 
all  of  whom  were  infants  and  under  age;  that  he  died  seised 
of  real  estate  in  Milwaukee  county  of  the  appraised  value 
of  $31,000,  and  personal  estate  of  the  appraised  value  of 
§18,832.66 ;  that,  on  a  petition  to  construe  the  will,  the  county 
court,  November  12, 1897,  ordered,  adjudged,  and  decreed 
that  the  true  construction  of  the  will,  as  far  as  the  same  re- 
lates to  the  real  estate  of  the  deceased,  was  that  the  will 
was  not  legal  or  effectual  to  pass  the  income  of  the  real  es- 
tate accruing  subsequently  to  the  death  of  the  deceased,  or 
any  part  thereof,  and  that  the  real  estate  was  not  affected 
by  the  will;  that,  upon  an  appeal  from  such  judgment  and 
decree  to  the  circuit  court,  that  court,  on  October  27,  1898, 
ordered  and  adjudged  that  the  decree  of  the  county  court 
so  rendered  be  affirmed. 

From  that  order  and  judgment  the  wridow,  Anna  C.  JDcm&y 
brings  this  appeal. 

The  only  question  for  consideration  is  whether  the  words 
so  spoken,  and  constituting  the  nuncupative  will  of  the  de- 
ceased, were  effectual  to  pass  the  income  of  the  real  estate 
to  the  widow.  The  statute  declares,  in  effect,  that  the  owner 
of  "lands,"  or  of  any  interest  therein,  "may  devise  and  dis- 
pose of  the  same  by  last  will  and  testament  in  writing;  and 
all  such  estate  not  disposed  of  by  will  shall  descend  as  the 
estate  of  an  intestate,"  etc.  Stats.  1898,  sec.  2277.  This  in- 
cludes the  right  to  "  devise "  the  homestead.  Sec.  2280. 
The  statute  also  declares  that  "the  word  'land '  or  ' lands,* 
and  the  words  *  real  estate '  and  *  real  property '  shall  be 
construed  to  include  lands,  tenements  and  hereditaments 
and  all  rights  thereto  and  interests  therein."     Sec.  4971, 
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subd.  9;  sec.  2025.  The  statute  also  declares  that  every 
competent  person  "  may,  by  last  will  and  testament  in  writ- 
ing, bequeath  and  dispose  of  all  his  or  her  personal  estate  re- 
maining at  his  or  her  decease,"  etc.  Sec.  2281.  All  wills, 
except  nuncupative  wills,  must  be  in  writing,  and  executed 
as  prescribed.  Sec.  2282.  And  the  statute  further  declares 
that  "  no  nuncupative  will  shall  be  good  when  the  estate 
bequeathed  shall  exceed  the  value  of  $150  that  is  not  proved," 
as  therein  prescribed.  Sec.  2292.  The  old  English  statute, 
of  which  that  section  is  almost  a  literal  copy,  used  the  words 
"the  estate  thereby  bequeathed."  29  Car.  II,  ch.*3,  §  19. 
The  word  "  bequeath  "  is  commonly  used  with  reference  to 
the  disposition  of  personal  property;  and  the  word  "devise," 
with  reference  to  the  disposition  of  real  property.  Cent. 
Diet.;  And.  Law  Diet.;  Schouler,  Wills,  §§  3,  513;  In  re 
Fetroufs  Estate,  58  Pa.  St.  427.  To  hold  that  real  estate 
could  be  disposed  of  by  a  nuncupative  will  would  be  repug- 
nant to  other  provisions  of  the  statutes  requiring  conveyances 
of  and  contracts  relating  to  real  estate  to  be  in  writing. 
Stats.  1898,  sees.  2302,  2304.  We  must  hold  that  under  our 
statutes  a  nuncupative  will  is  inoperative  to  transfer  title 
to  real  estate.  This  is  in  accord  with  the  rulings  of  other 
courts  under  similar  statutes.  Sadler  v.  Sadler,  60  Miss.  251 ; 
McLeod  v.  Dell,  9  Fla.  451;  Smithdeal  v.  Smith,  64  N.  0. 
52;  Palmer  v.  Palmer,  2  Dana,  390;  Page  v.  Page,  2  Rob. 
(Va.),  424;  Lewis  v.  Aylott,  45  Tex.  190;  Pierce  v.  Pierce, 
46  Ind.  86.  But  this  does  not  prevent  such  will  from  being 
effectual  as  to  the  personal  property.  McLeod  v.  Dell,  supra. 
Counsel  contends  that  the  income  of  the  real  estate  passed 
to  the  widow  as  personal  property.  The  difficulty  with  such 
contention  is  that  the  will,  when  admitted  to  probate,  took 
effect,  by  way  of  relation,  as  of  the  death  of  the  testator. 
Stats.  1898,  sec.  2294;  Graves  v.  Mitchell,  90  Wis.  314,  and 
cases  there  cited.  In  other  words,  the  language  of  the  will 
must  be  construed  with  reference  to  the  time  of  the  testator's 
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death.  At  that  time  the  estate  consisted  partly  of  personal 
property  and  partly  of  real  estate.  It  is  conceded  that  the 
will  was  effectual  as  to  the  personal  estate.  It  was  only  held 
to  be  ineffectual  to  pass  any  part  of  the  income  of  the  real 
estate  accruing  subsequent  to  the  death  of  the  testator.  Such 
income  had  no  existence  until  after  such  death,  and  there- 
after the  same  came  and  is  to  come  into  existence  as  the 
rents,  issues,  and  profits  of  the  real  estate.  Our  statutes  treat 
such  rents,  issues,  and  profits  as  real  estate.  Stats.  1898, 
sees.  2060-2065,  2072,  2073,  2081,  2089;  Scott  v.  West,  63  Wis. 
532,  574-585.  The  adjudications  are  to  the  same  effect. 
Page  v.  Page,  2  Rob.  (Va.),  424;  Cooper  v.  Pogue9  92  Pa.  St. 
254;  Fay  v.  Fay,  1  Cush.  93;  Andrews  v.  Boyd,  5  Me.  199; 
Butterfidd  v.  Raskins,  33  Me.  392;  Earl  v.  Rowe,  35  Me.  414; 
Mather  v.  Mather,  103  111.  613;  Johnson  v.  Johnson,  92  Tenn. 
559;  &  C.  36  Am.  St.  Rep.  104.  We  must  hold  that  the  will 
was  inoperative  in  so  far  as  it  attempted  to  dispose  of  the 
income  of  the  real  estate. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


,  Dbake,  Appellant,  vs.  Soheunemann  and  another,  Re- 
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no     *189  spondents. 

June  2 — June  &2>  1899. 
Appealable  orders:  Waiver. 

1  The  right  of  appeal  from  an  intermediate  order  ceases  on  the  entry 
of  judgment;  it  is  thereafter  subject  to  review  on  appeal  from  the 
judgment 

2.  An  order  reinstating  an  appeal  from  justice  court,  which  had  been 
dismissed  for  want  of  prosecution,  having  been  granted  on  terms, 
the  acceptance  of  the  terms  imposed,  and  going  to  trial  on  the 
merits  without  objection,  waives  any  error  in  the  order. 
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Appbal  from  an  order  and  a  judgment  of  the  superior 
court  of  Milwaukee  county:  J.  C.  Ludwig,  Judge.    Affirmed. 

The  superior  court  acquired  jurisdiction  of  the  cause  by 
appeal  from  a  judgment  rendered  for  plaintiff  in  justice's 
court.  On  the  last  day  of  the  fourth  term  of  the  court  after 
the  appeal  was  taken,  to  which  term  the  cause  had  been  reg- 
ularly continued,  it  was  dismissed  on  plaintiff's  motion  for 
want  of  prosecution.  At  the  next  term  of  the  court,  on 
motion  of  defendants'  attorney,  the  appeal  was  reinstated  on 
terras  that  they  pay  the  fees  of  plaintiff's  witnesses  upon  the 
former  appearances,  assessed  at  $3.50.  The  order  was  duly 
excepted  to.  The  fees  were  paid  to,  and  receipted  for  by, 
plaintiff's  attorneys,  who  thereafter  participated  without  ob- 
jection in  a  trial  of  the  cause  upon  the  merits,  resulting  in  a 
verdict  and  judgment  for  defendants,  from  which  this  appeal 
was  taken  solely  to  test  the  order  reinstating  the  cause,  an 
appeal  from  the  order  being  joined  with  that  from  the  judg- 
ment. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Charles  S.  Carter,  attorney,  and  Carl  W.  Briggs,  of  counsel. 

0.  W.  Bow>  Jr.y  for  the  respondents. 

Marshall,  J.  The  order  is  not  appealable  if  for  no  other 
reason,  because  it  is  subject  to  review  on  appeal  from  the 
judgment.  The  right  of  appeal  from  an  intermediate  order 
ceases  on  the  entry  of  judgment.  American  B.  3.,  0.  cfe  S. 
M.  Co.  v.  Gwrnee,  38  Wis.  533;  DonUe  v.  Milem,  88  Wis.  33. 

The  order  was  granted  upon  condition  of  the  payment  of 
plaintiff's  witness  fees  on  the  appearance  at  the  time  the 
cause  was  dismissed.  Acceptance  of  the  fees  by  plaintiff's 
attorneys,  and  going  to  trial  on  the  merits  without  objec- 
tion, waived-  any  error  in  the  order.  That  has  been  repeat- 
edly decided  by  this  court,  as  evidenced  by  numerous  cases 
cited  by  respondents'  counsel.  Cogswell  v.  CoUey,  22  Wis. 
399;  Webster-Glover  L.  <&  M.  Co.  v.  St.  Croix  Co.  71  Wis.  317; 
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Smith  v.  Coleman,  77  Wis.  343 ;  McKinnon  v.  Wolfenden,  7S 
Wis.  237;  Laird  v.  Giffin,  84  Wis.  286;  Mitts  v.  Nat.  F.  In*. 
Co.  92  Wis.  90;  Cook  v.  McComb,  98  Wis.  526.  That  requires 
an  affirmance  of  the  judgment. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 
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The  State  ex  eel.  Heller,  Respondent,  vs.  Lawlbk,  Clerk, 
etc.,  Appellant. 

June  2  —  June  22, 1899. 

Certiorari:  Return:  Practice:  Findings:  Taxation:  Assessment:  Board 
of  review:  Evidence:  Jurisdiction:  Reassessment:  Immaterial  error. 

"L  The  return  to  a  writ  of  certiorari  is  a  response  to  the  commands  of 
the  writ,  and.  not  an  answer  to  the  allegations  of  the  petition. 

2.  A  cause  having  been  submitted  for  decision,  on  the  merits,  on  the 
petition  and  return  to  a  writ  of  certiorari,  findings  of  fact  are  not 
required,  the  sole  question  being  whether  the  facts  set  forth  in  the 
return,  excluding  therefrom  all  matters  introduced  into  it  not 
properly  matters  of  record,  justified  the  decision  complained  of. 

&  Where  the  return  of  a  board  of  review  to  a  writ  Of  certiorari  showed 
that  the  uncontroverted  evidence  of  the  relator,  which  was  the 
only  evidence  produced  before  the  board,  established  that  the  as- 
sessed valuation  of  his  lands  was  too  high,  and  also  the  basis  on 
which  his  lands  should  be  assessed  in  order  to  equalize  the  assess- 
ments, and  nothing  appeared  in  the  record  to  impair  its  credibility, 
it  was  the  plain  duty  of  the  board  to  correct  the  assessed  valuation 
of  his  property  accordingly,  and  their  failure  to  do  so  constituted  a 
clear  violation  of  law  which  is  subject  to  be  corrected  by  certiorari. 

4  The  clear  intent  and  meaning  of  sea  1061,  Stats.  1898,  is  to  place  it 
beyond  the  power  of  the  board  of  review  to  change  the  valuation 
of  real  estate  without  evidence,  and  to  make  it  the  duty  of  such 
board  to  change  such  valuation  in  accordance  with  the  evidence. 

5.  It  is  well  settled  that  in  proceedings  of  a  summary  character  like 
that  of  boards  of  review  under  the  statutes  of  Wisconsin, — bodies 
exercising  gwasi-judicial  powers,  not  admitting  of  any  other  rem- 
edy for  a  direct  review, —  clear  violations  of  law  in  doing  those 
things  which  are  within  the  jurisdiction  of  the  body  to  do  in  a  legal 
manner  may  be  corrected  upon  the  common-law  writ  of  certiorari. 
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6.  In  an  action  to  test  by  certiorari  the  proceedings  of  a  board  of  re- 

view in  respect  to  its  decision  on  the  relator's  application  to  have 
the  assessed  valuation  of  his  property  materially  changed,  so  as  to 
be  on  a  basis  of  equality  with  the  assessment  of  property  generally 
in  the  assessment  district,  it  is  error  in  granting  the  relief  sought 
to  require  the  board  to  reassess  the  relator's  property,  but  on  ap- 
peal such  error  is  not  prejudicial  where  the  assessment  roll  has 
passed  beyond  the  control  of  the  officers  having  power  to  change  it 

7.  While  equitable  considerations  may  require  the  quashing  of  a  writ 

of  certiorari,  even  after  a  hearing  on  the  merits  and  appeal  to  the 
supreme  court,  yet  where  such  discretionary  power  of  the  court  is 
not  invoked,  and  the  writ  was  sued  out,  hearing  had,  and  judgment 
rendered  while  the  assessment  roll  was  still  in  the  hands  of  the 
proper  clerk,  and  the  circumstances  are  such  that  the  relator  is  en- 
titled to  the  remedy  by  certiorari,  the  writ  should  be  retained  and 
the  matter  presented  by  the  return  decided  upon  the  merits. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.  Modified  and  af- 
firmed. 

Simon  Heller  sued  out  a  writ  of  certiorari  to  test  the  va- 
lidity of  the  proceedings  of  the  board  of  review  of  the  town 
of  Lake  in  respect  to  its  decision  on  his  application  to  have 
the  valuation  of  his  property,  as  made  by  the  assessor  of 
such  town,  materially  changed  so  as  to  be  on  a  basis  of 
equality  with  the  assessment  of  property  generally  in  said 
town.  The  petition  for  the  writ  stated,  in  substance,  that 
the  petitioner  appeared  before  the  equalizing  board  when  it 
was  in  regular  session  for  the  performance  of  its  duties,  and 
on  oath  testified  that  his  property,  consisting  of  unimproved 
lots  and  blocks,  was  not  more  valuable  than  unplatted  land 
in  the  same  section ;  nevertheless,  that  it  had  been  raised 
from  the  assessed  valuation  previous  to  the  platting  to  the 
extent  of  about  seventy-five  per  cent.,  and  that  the  assess- 
ment in  question  was  about  three  times  as  much  as  that  of 
improved,  unplatted,  and  more  valuable  lands  in  the  same 
government  section;  that  he  pointed  out  on  the  assessment 
roll  numerous  instances  of  such  inequalities,  demonstrating 
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the  truth  of  his  statements;  that  no  evidence  was  given  be- 
fore the  board  on  the  subject  but  that  of  the  petitioner;  that 
the  members  of  the  board,  individually,  were  owners  of  land 
in  the  same  section  with  that  of  the  petitioner's  property, 
which  lands  were  assessed  about  one  third  as  high  as  his 
property,  though  such  lands  were  in  fact  more  valuable; 
that  the  board  made  a  horizontal  reduction  of  the  valuation 
of  petitioner's  land,  of  twenty  per  cent,  and  raised  the  valu- 
ation of  some  of  the  unplatted  lands,  not  including,  however, 
those  owned  by  members  of  the  board,  such  increase  being 
of  a  trifling  character,  leaving  the  inequality  between  the 
valuation  of  petitioner's  property  and  the  assessment  of  other 
lands  in  the  same  section  substantially  the  same  as  before; 
that  the  board  disregarded  the  evidence  produced  before 
them  and  their  duty  in  the  premises  and  made  an  arbitrary 
decision  as  to  the  petitioner's  application  for  an  assessment 
of  his  property  on  a  basis  of  equality  with  the  valuation  of 
property  generally  in  the  town;  and  that  they  did  not  cause 
all  of  petitioner's  evidence  to  be  reduced  to  writing. 

Due  return  to  the  writ  was  made,  stating  that  the  peti- 
tioner's evidence  was  heard  and  the  substance  of  it  taken 
down  in  writing;  that  the  board  viewed  the  premises  in 
question,  examined  the  assessment  roll  as  to  all  property 
platted  and  unplatted  in  the  vicinity  of  petitioner's  land,  and 
then  determined  from  all  the  evidence  and  facts  before  them 
that  the  assessment  of  petitioner's  property  should  be  reduced 
and  the  assessment  of  certain  other  property  in  the  vicinity 
should  be  increased;  and  that  they  made  the  necessary 
changes  to  accord  with  such  determination,  as  indicated  by 
an  exhibit  attached  to  the  return.  The  exhibit  showed  in- 
crease of  assessment  in  some  instances,  and  a  uniform  reduc- 
tion of  twenty  per  cent,  in  the  park  lands,  as  stated  in  the 
petition.  The  return  further  showed  in  detail  the  proceed- 
ings taken  by  the  board  and  that  minutes  were  kept  of  all 
the  proceedings,  a  copy  of  which  minutes  was  attached  to 
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and  made  a  part  of  the  return,  including  a  copy  of  the  evi- 
dence given  by  the  petitioner  as  taken  down  by  the  town 
clerk.  Such  copy  was  as  follows :  "  Simon  Heller,  being  first 
duly  sworn  on  oath,  says:  I  call  your  attention  to  the  valua- 
tion of  the  assessment  of  Howell  Avenue  Park,  which  is  as- 
sessed $19,545;  after  the  road  and  Highways  are  taken  out 
it  would  be  $329.25  per  acre,  or  in  other  words  the  Howell 
avenue  owners  pay  taxes  on  land  not  owned  by  them.  The 
assessment  is  equal  to  about  $217.50  per  acre  for  ninety 
acres.  This  land  is  almost  entirely  wild  stumpage  land,  less 
than  one  tenth  is  cultivated,  no  buildings  or  improvements 
are  on  it,  and  in  other  respects  it  is  the  same  as  when  platted. 
All  other  lands  in  the  same  section  are  more  or  less  in  a  high 
state  of  cultivation,  with  buildings,  most  of  which  are  valu- 
able, and  are  assessed  from  $87.50  to  $118  per  acre,,  including 
buildings,  except  John  Howard's  seventy  acres,  a  valuable 
tract  adjoining  the  Howell  avenue  electric  car  line  for  about 
half  a  mile,  which  is  assessed  at  $150  per  acre,  the  value  of 
the  buildings  included,  and  is  worth  far  more  than  twice 
the  value  of  Howell  Avenue  Park  Land  Company.  I  call 
attention  to  the  land  in  section  21,  east  of  Howell  Avenue 
Park  Company,  which  is  assessed  at  the  same  valuation  as 
land  in  section  20.  An  assessment  of  $75  per  acre  on  Howell 
Avenue  Park  would  be  on  the  same  basis  as  other  land  as- 
sessed by  your  assessor,  except  the  northeast  ten  acres  of 
said  tract,  the  proportional  assessment  of  that  would  be 
about  $125  per  acre.  I  hereby  submit  to  you  a  list  of  the 
property  so  assessed  by  your  assessor,  marked  i  Exhibit  A,' 
and  which  I  expressly  refer  to  in  my  statement,  and  I  de- 
mand that  this  board  correct  the  assessment  accordingly." 
The  statement  attached  contained  a  list  of  sixteen  descrip- 
tions of  unplatted  lands  assessed  at  from  $87.50  to  $125  per 
acre,  and  the  Howell  Avenue  Park  lands  assessed  in  the 
aggregate  at  a  sum  equal  to  $217£  per  acre,  including  streets, 
and  $325^  per  acre  excluding  streets.  The  petitioner's  lands 
were  a  part  of  the  so-called  park  lands. 
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On  the  petition  for  the  writ,  the  writ,  and  the  return,  the 
trial  court  made  findings  of  fact  and  conclusions  of  law  to 
the  effect  that  all  the  allegations  of  the  petition  were  true; 
that  the  board  of  review  disregarded  the  evidence  produced 
before  them  relative  to  the  wrong  complained  of  by  the 
petitioner,  and  made  an  arbitrary  decision  resulting  in  plac- 
ing an  inequitable  valuation  upon  his  lands,  and  that  their 
proceedings  in  the  matter  were  void,  and  that  the  petitioner 
was  entitled  to  judgment  accordingly,  and  requiring  such 
board  to  reassess  his  property  according  to  law,  and  for  a 
further  judgment  for  costs.  Judgment  was  entered  accord- 
ingly and  this  appeal  was  taken  therefrom. 

For  the  appellant  there  was  a  brief  by  Toohey  <&  GUmore, 
and  oral  argument  by  J.  L.  Gilnwre. 

V.  W.  Seely,  for  the  respondent. 

Marshall,  J.  The  practice  adopted  in  this  case  cannot  oe 
approved.  The  return  seems  to  have  been  regarded  as  an 
answer  to  the  petition  instead  of  a  response  to  the  commands 
of  the  writ.  Findings  of  fact  were  filed,  following  substan- 
tially the  allegations  of  the  petition,  upon  the  theory  that, 
not  being  denied  by  the  return,  they  were  admitted  and  to 
be  considered  as  true  in  deciding  the  matter  presented  upon 
the  merits.  Findings  of  facts  were  not  required.  The  cause 
having  been  submitted  for  decision  on  the  merits,  the  sole 
question  was  whether  the  facts  set  forth  in  the  return,  ex- 
cluding therefrom  all  matters  introduced  into  it  not  properly 
matters  of  record,  justified  the  decision  of  the  board  which 
was  complained  of.  The  return  showed  that  by  the  uncon- 
tro verted  evidence  of  the  relator  it  was  established  before 
the  board  that  the  assessed  value  of  his  land  which  was 
platted  was  $217.50  per  acre,  while  that  of  the  unplatted 
lands  generally,  belonging  to  other  persons  in  the  same  sec- 
tion and  vicinity,  was  fixed  at  from  $87.50  to  $118  per  acre; 
that  the  latter  were  the  most  valuable;  that  in  order  to 
equalize  the  assessments  it  was  necessary  to  reduce  the  as- 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  465 

- 

The  State  ex  reL  Heller  vs.  Lawler. 

sessment  of  relator's  land  to  a  basis  of  $75  per  acre;  and 
that  the  board  on  such  evidence  reduced  the  assessment  of 
the  relator's  land  twenty  per  cent:,  and  raised  that  of  the 
unplatted  land  referred  to  about  five  per  cent. 

The  evidence  of  the  relator  being  the  only  evidence  pro- 
duced, and  there  being  nothing,  as  appears  by  the  records 
impairing  its  credibility,  it  w^s  the  plain  duty  of  the  board 
to  correct  the  assessed  valuation  of  his  property  accordingly, 
and  their  failure  so  to  do  constituted  a  clear  violation  of  law 
subject  to  be  corrected  by  certiorari^  according  to  the  re- 
peated decisions  of  this  court.  In  Milwaukee  I.  Co.  v.  Schu- 
bel,  29  "Wis.  444,  it  was  said  in  relation  to  a  like  situation: 
"  The  board  was  bound  to  take  these  uncontradicted  state- 
ments of  the  witnesses  under  oath  as  to  the  value  of  the 
property,  and  should  have  corrected  the  assessment  roll  ac- 
cording to  them.  For,  where  the  evidence  is  undisputed, 
and  there  is  no  proof  whatever  to  sustain  the  decision  of 
the  board,  they  cannot  arbitrarily  and  capriciously  place  a 
value  upon  the  real  estate  different  from  that  placed  upon  it 
by  the  witnesses.  .  .  .  They  have  no  more  legal  power 
to  decide  against  all  the  testimony  in  respect  to  the  value  of 
property,  than  a  court  has  to  decide  against  all  the  evidence 
produced  before  it."  And  further,  in  effect,  where  the  board 
decides  upon  conflicting  evidence  admitting  of  a  conclusion 
either  way  on  a  mooted  question,  such  a  decision  is  final; 
but  a  decision  contrary  to  credible  evidence  indisputably 
establishing  a  fact,  is  an  excess  of  jurisdiction,  a  violation 
of  law,  and  may  be  reached  by  certiorari.  The  statute  is 
very  plain  regarding  the  duty  of  the  board  in  deciding  upon 
an  application  to  correct  an  assessment  of  property.  Sec. 
1061,  Stats.  1898,  provides  as  follows:  "Any  person  claim- 
ing any  correction  of  the  assessment  may  call  witnesses  to 
support  the  same;  or  to  show  that  any  property  on  the  roll 
is  assessed  too  high  or  too  low."  "  The  board  of  review 
shall,  when  satisfied  from  the  evidence  taken  that  the  assess- 
Vol.  103—30 
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or's  valuation  is  too  high  or  too  low,  lower  or  raise  the  same 
accordingly."  The  clear  intent  of  that  language  is  to  place 
it  beyond  the  power  of  the  board  of  review  to  change  the 
valuation  of  real  estate  without  evidence,  and  to  require 
them  to  change  such  valuation  in  accordance  with  evidence. 
This  subject  was  so  recently  discussed  in  Brown  v.  Oneida 
Co.,  ante,  p.  149,  that  it  seems  useless  to  pursue  it  further. 

Some  question  is  raised  as  to  the  function  of  the  writ  of 
certiorari  regarding  a  mere  excess  of  jurisdiction  or  decision 
in  violation  ef  law,  where  the  subject  matter  and  parties 
are  within  the  jurisdiction  of  the  body  whose  decision  is 
challenged.  It  has  been  long  and  well  settled,  as  indicated 
in  the  Milwaukee  Iron  Co.  Case,  that  in  proceedings  of  a 
summary  character,  like  that  of  boards  of  review  under  our 
statutes,  bodies  exercising  qua8i-]\idicial  powers,  not  admit- 
ting of  any  other  remedy  for  a  direct  review,  clear  violation* 
of  law  in  doing  those  things  which  are  within  the  juris- 
diction of  the  body  to  do  in  a  legal  manner  may  be  cor- 
rected upon  common-law  writ  of  certiorari.  To  the  same 
effect,  State  ex  rd.  Moreland  v.  Whitford,  54  Wis.  150;  State 
ex  rel.  Wood  Co.  v.  Dodge  Co.  56  Wis.  79.  That  covers  this 
case.  The  board  of  review  had  jurisdiction  to  change  the 
assessed  valuation  of  the  relator's  property;  but  in  making 
the  change  in  violation  of  the  statute,  which  required  them 
to  decide  upon  the  relator's  application  according  to  the 
evidence  produced  before  them,  they  violated  the  law_ 
Their  decision  was  illegal  and  void  and  the  court  had  juris- 
diction to  so  adjudicate  upon  the  return  to  the  writ  of  cer- 
tiorari showing  the  facts. 

That  part  of  the  judgment  requiring  the  board  to  reassess 
the  relator's  property  is  erroneous,  but  not  prejudicial.  The 
roll  having  passed  beyond  the  control  of  the  officers  having 
power  to  change  it,  the  requirement  for  reassessment  was 
nugatory.  It  is  the  practice  in  many  jurisdictions,  in  that 
situation,  to  decline  to  pass  upon  the  merits,  and,  exercising 
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the  discretionary  power  of  the  court  over  the  remedy,  to 
quash  the  writ  even  after  return  and  hearing.  People  ex  reh 
L.  S.  &  M.  S.  B.  Co.  v.  Dunkirk,  38  Hun,  7;  People  ex  rel. 
Weeke8  v.  Queens  Co.  82  N".  Y.  275.  This  court  has  likewise 
held  that  equitable  considerations  may  require  the  quashing 
of  a  writ  of  certiorari  even  after  a  hearing  on  the  merits  and 
appeal  to  this  court  from  a  judgment  of  affirmance.  State 
ex  rel.  Schintgen  v.  Mayor  of  La  Crosse,  101  Wis.  208.  That 
does  not  militate  against  the  rule  that  unless  the  circum- 
stances be  such  that  the  relator  is  not  entitled  to  the  remedy 
by  certiorari,  the  only  proper  disposition  to  make  after  a  re- 
turn to  the  writ  is  a  judgment  on  the  iherits.  State  ex  rel. 
Dalrymple  v.  Milwaukee  Co.  58  Wis.  4;  State  ex  rel.  Cameron 
v.  Roberts,  87  Wis.  292;  State  ex  rel.  Barteau  v.  Circuit  Court, 
101  Wis.  422.  The  discretionary  power  of  the  court  to  deny 
the  remedy  by  certiorari  has  not* been  invoked  in  this  case, 
and  in  view  of  the  fact  that  the  writ  was  sued  out,  the  hear- 
ing upon  it  had,  and  judgment  rendered  while  the  assessment 
roll  was  still  in  the  hands  of  the  town  clerk,  it  would  have 
been  contrary  to  the  precedents  in  this  state  to  have  done 
otherwise  than  retain  the  writ  and  decide  the  matter  pre- 
sented by  the  return  upon  the  merits,  as  the  trial  court  did. 
By  the  Court. —  The  judgment  of  the  superior  court  is  mod- 
ified so  far  as  it  requires  a  reassessment  or  equalization  of 
the  assessment  of  relator's  property,  and  as  so  modified  is 
affirmed  with  costs  in  favor  of  the  respondent. 


Rahn,  Respondent,  vs.  The  Milwaukee:  Eleotbio  Railway  __ 

&  Light  Company,  imp.,  Appellant.  1^*      z\^\ 

June  t  —  June  22, 1899. 

Ejectment:  Trespass:  Equity:  Election  of  remedy. 

1.  A  complaint  alleging,  among  other  tilings,  that  one  of  the  defendants 
in  constructing  a  building  on  its  lands  excavated  beyond  its  line, 
and  tinder  the  foundation  of  plaintiff's  building,  and,  without  her 
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consent  and  against  her  protest,  built  a  foundation  wall  extending 
beyond  its  line,  and  underneath  her  buildings  which  cover  her  lots 
nearly  or  quite  to  such  line;  that  the  other  defendant,  successor  in 
right  and  in  possession,  refuses  to  remove  the  same;  that  the  in- 
trusion of  such  wall  interferes  with  her  full  enjoyment  of  her  prem- 
ises; and  that  the  wall  cannot  be  removed  or  cut  off  on  her  side, 
without  removing  the  soil  and  foundations  of  her  building,  states  a 
cause  of  action  against  both  defendants. 

2.  The  owner  of  land  so  intruded  upon  may  at  his  option  treat  the  in- 
trusion either  as  a  trespass  or  disseisin,  and  is  entitled  to  the  relief 
appropriate  to  his  election;  but  where  such  owner  occupies  his  lot 
up  to  his  line,  continuously,  he  thereby  elects  to  treat  the  intrusion 
as  a  trespass,  and  cannot  maintain  ejectment  therefor. 

&  It  appearing  from  the  facts  stated  in  the  complaint,  admitted  by  the 
demurrer,  that  plaintiff  is  so  circumstanced  that  she  cannot  bring 
an  action  of  ejectment,  and  that  a  trespass  of  such  a  nature  as  to 
attach  to  and  follow  the  ownership  of  the  adjoining  premises  has 
been  committed  upon  her  land  and  is  maintained  and  continued  by 
defendant,  plaintiff  is  entitled  to  some  measure  of  relief  depending 
on  the  facts  proven  on  the  triaL 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Omitting  the  formal  parts  and  such  of  the  allegations  as 
are  not  deemed  material  to  the  decision  of  the  questions 
raised  herein,  the  complaint,  in  substance,  is  as  follows: 
That  the  plaintiff  is  the  owner  of  two  lots  in  the  city  of  Mil- 
waukee, upon  which  are  located  three  buildings  which  cover 
the  said  lots  nearly  or  quite  to  the  north  line,  and  that  she 
is  in  possession  of  said  lots  and  the  buildings;  that  in  1893 
the  Milwaukee  Street  Kailway  Company  was  the  owner  of 
two  lots  adjoining  her  premises  on  the  north,  and  that  dur- 
ing that  year  said  company  erected  a  large  brick  building, 
forty  feet  high,  on  its  lots,  covering  all  its  land,  for  a  repair 
shop;  that  in  erecting  said  building,  said  company  excavated 
along  its  south  line  adjoining  the  plaintiff's  premises  to  the 
depth  of  several  feet,  and  in  so  doing  excavated  beneath  or 
under  the  foundations  of  plaintiff's  buildings,  and,  without 
her  consent  and  against  her  protest,  built  a  foundation  wall 
which  extended  over  their  line  and  underneath  her  build- 
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ings  a  distance  varying  from  five  to  nine  inches  along  the 
•whole  north  line;  that  the  defendant  the  Milwaukee  Electric 
Railway  <6  Light  Company  has  succeeded  to  the  rights  of 
the  other  defendant,  and  is  the  owner  of,  and  in  possession 
of,  said  premises  and  using  said  repair  shop;  that  the  de- 
fendant the  Milwaukee  Street  Railway  Company  claims  the 
right  to  keep  and  maintain  said  foundation  wall  and  build- 
ing upon  the  premises  of  plaintiff,  and  refuses  to  remove  the 
same;  that  plaintiff's  premises  are  of  great  value,  situate  in 
the  business  district;  that  it  was  her  intention,  as  soon  as 
she  is  able,  to  erect  a  brick  building  thereon  for  business 
purposes,  but  that  she  will  be  prevented  from  occupying  all 
of  her  premises  because  of  the  intrusion  of  said  wall ;  and 
that  the  value  of  her  premises  has  been  diminished  and  made 
unsalable,  to  her  damage  $2,000. 

The  complaint  further  sets  out  that  the  lots  have  a  front- 
age of  twenty-five  feet  on  certain  streets,  which  is  the  small- 
est frontage  salable  or  available  for  business  purposes,  and 
that  the  intrusion  of  said  wall  deprives  her  of  the  full  use 
and  enjoyment  of  her  premises;  that  the  wall  is  under- 
ground, and  cannot  be  removed  or  cut  off  from  the  plaint- 
iff's side  without  removing  the  soil  and  the  foundations  of 
her  buildings,  and  thus  entailing  great  expense  to  her.  The 
demand  for  relief  is  that  she  be  adjudged  the  owner  of,  and 
entitled  to  the  free  use  and  occupation  of,  her  lot  to  the  line, 
and  that  defendants  be  required  to  remove  the  wall  and  pay 
her  damages. 

The  defendant  Milwaukee  Electric  Railway  &  Light  Com- 
pany demurred  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  heard  on  its  merits,  and  overruled.  The  de- 
murring defendant  appeals  from  the  order  so  entered. 

For  the  appellant  there  was  a  brief  by  Spooner,  Rosecrantz 
&  George,  and  oral  argument  by  C  P.  Spooner. 

James  IT.  Stover,  attorney,  and  M.  M.  Riley,  of  counsel, 
for  the  respondent. 


Digitized  by 


Google 


470  SUPREME  COURT  OF  WISCONSIN.         [103 

Rahn  va  The  Milwaukee  Electric  Railway  &  Light  Ca 

Bardeen,  J.  This  action  is  undoubtedly  one  in  equity. 
In  so  far  as  the  complaint  alleged  special  damage  caused  by 
the  excavation  made  by  the  defendant  not  appearing,  we 
have  no  concern.  It  is  not  claimed  by  plaintiff  that  the  de- 
murring defendant  is  in  any  way  responsible  therefor,  and 
we  may  dismiss  that  branch  of  the  case  without  further  com- 
ment. 

The  plaintiff  does  insist,  however,  that  the  intruding  wall 
is  in  the  nature  of  a  nuisance  or  continuing  trespass,  which 
she  is  entitled  to  have  abated,  and  that  the  defendant,  being 
the  owner  of  the  repair  shop,  the  premises  connected  there- 
with, and  in  possession  thereof,  is  a  proper  party  to  this  liti- 
gation, and  directly  interested  in  the  relief  sought-  The 
defendant  challenges  her  right  to  any  relief  in  this  action 
on  the  ground  that  the  facts  stated  show  that  she  has  a  com- 
plete and  adequate  remedy  at  law.  In  the  early  case  of 
JfcConrt  v.  Eckstein,  22  Wis.  153,  this  court  held  that  a  pro- 
jecting wall,  like  the  one  mentioned  in  the  complaint,  might 
be  treated  as  a  disseisin  by  construction  of  law,  at  the  elec- 
tion of  the  owner  of  the  property  intruded  upon,  and  that 
he  might  maintain  ejectment.  In  a  subsequent  case  {Zander 
v.  Valentine  Blatz  B.  Co.  95  Wis.  162)  it  was  held  that  the 
intrusion  by  one  lot  owner  of  his  foundation  wall  upon  the 
land  of  the  adjoining  owner,  without  permission,  was  a  tres- 
pass, and  might  be  treated  as  a  disseisin,  at  the  election  of 
the  latter;  but,  where  the  owner  of  the  land  so  intruded 
upon  occupied  the  lot  up  to  his  line  continuously,  he  thereby 
elected  to  treat  the  intrusion  as  a  trespass,  and  "could  not 
maintain  ejectment  therefor.  The  principle  recognized  in 
both  these  cases  is  that  the  owner  of  the  lot  so  intruded 
upon  may  elect  to  treat  the  intrusion  either  as  a  trespass  or 
a  disseisin,  and  would  therefore  be  entitled  to  the  relief  ap- 
propriate to  his  election.  In  the  latter  case  the  evidence 
showed  that  the  plaintiff  was  in  possession  of  his  full  lot, 
occupying  up  to  the  line,  and,  his  possession  being  undis- 
turbed, it  was  held  that  he  could  not  maintain  an  action  of 
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ejectment.  The  facts  in  this  case  are  closely  parallel  to 
that.  The  plaintiff  is  in  Ml  possession  of  the  surface  of  her 
lots  to  the  true  line.  Her  possession  is  undisturbed,  and, 
under  the  rule  established  in  the  Zander  Case,  she  could  not 
maintain  ejectment.  Such  being  the  case,  she  is  left  to  her 
remedy  for  the  trespass.  The  principle  above  referred  to 
was  recognized  and  enforced  in  the  later  case  of  Rasch  v. 
Noth,  99  Wis.  285. 

The  plaintiff  being  so  circumstanced  that  she  cannot  bring 
her  action  of  ejectment,  we  are  led  to  the  inquiry  of  whether, 
under  the  facts  stated,  she  can  maintain  this  action.  There 
can  be  no  doubt  but  that  the  trespass  complained  of  is  a  con- 
tinuing one.  It  is  equally  certain  that  a  court  of  equity  has 
the  jurisdiction  and  the  power  to  settle,  once  and  for  all,  the 
rights  of  the  parties.  The  following  cases  amply  sustain  this 
proposition  as  applied  to  cases  like  the  present:  Wheeloch 
v.  Noomm,  108  K  Y.  179;  Baron  v.  Korn,  127  K  Y.  224; 
Eno  v.  Christ,  25  Misc.  (N.  Y.),  24;  Pile  v.  PedrioJc,  167  Pa. 
St.  296;  Harrington  v.  McCarthy,  i69  Mass.  492;  Coatsworth 
v.  L.  V.  JR.  Co.  156  K  Y.  451.  The  facts  stated  in  the  com- 
plaint are  deemed  sufficient  to  show  that  a  trespass  has  been 
committed  upon  plaintiff's  land,  and  is  maintained  and  con- 
tinued by  the  defendant. '  It  is  of  such  a  nature  as  to  attach 
to  and  follow  the  ownership  of  the  adjoining  premises,  and, 
if  the  allegations  of  the  complaint  are  proven,  the  plaintiff 
will  be  entitled  to  some  relief.  She,  having  seen  fit  to  ap- 
peal to  a  court  of  equity,  must  rest  content  with  such  relief 
as  the  enlightened  conscience  of  the  chancellor  may  dictate. 
Such  relief  will  depend  altogether  upon  a  careful  survey 
and  consideration  of  all  the  facts  and  circumstances  dis- 
closed on  the  trial.  It  might,  if  the  circumstances  seemed 
to  justify  it,  extend  to  a  complete  removal  of  the  offending 
wall,  or  it  might  be  limited  to  nominal  damages.  Some  of 
the  cases,  after  all  the  facts  were  disclosed,  have  gone  to  the 
extent  of  denying  relief  entirely,  and  leaving  the  plaintiff  to 
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pursue  the  legal  remedy.  All  we  desire  to  be  understood  as 
deciding  in  this  case  is  that,  under  the  facts  stated  in  the 
complaint,  admitted  by  the  demurrer,  plaintiff  has  shown 
herself  entitled  to  some  measure  of  relief,  but  what  that  re- 
lief will  be  must  depend  upon  the  facts  proven  at  the  trial. 
By  the  Court — The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 


108         472 
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Kowalke,  Respondent,  vs.  The  Milwaukee  Electric  Railt 
way  &  Light  Company,  Appellant. 

June  2 — June  22, 1899, 

Mistake  of  fact:  Personal  injuries:  Pregnancy:  Release:  Rescission:  Com- 
promise: Practice  on  appeal 

1.  While  no  accurate  and  practically  applicable  definition  of  a  mistake 

of  fact,  such  as  will  warrant  the  rescission  of  a  contract,  can  be 
formulated,  without  immediately  surrounding  it  with  numerous- 
exceptions  and  qualifications  more  important  than  itself,  it  may  be 
defined  as  an  unconscious  ignorance  or  f orgetf ulness  of  a  fact,  past 
or  present,  material  to  the  contract  The  ignorance  must  not  be  a 
mental  state  of  conscious  want  of  knowledge  whether  a  fact  which 
may  or  may  not  exist  does  so;  nor  must  it  be  due  to  negligence. 
The  fact  involved  in  the  mistake  must  have  been  as  to  a  material 
part  of  the  contract — an  intrinsic  fact  — and  one  of  the  things 
actually  contracted  about,  and  not  one  which,  though  connected 
with  the  transaction,  is  merely  incidental;  and  the  complaining 
party  must  show  that  his  conduct  was  in  reality  determined  by  the 
mistake.  And  where  parties  have  entered  into  a  contract  based 
on  uncertain  or  contingent  events  purposely,  as  a  compromise  of 
doubtful  claims  arising  from  them,  in  the  absence  of  bad  faith  they 
must  abide  the  contract 

2.  Plaintiff,  a  married  woman,  was  injured  by  jumping  from  defend- 

ant's street  car,  in  an  emergency,  and  its  liability  for  her  injuries 
was  probable.  It  appeared,  among  other  things,  that  she  was  a 
woman  of  intelligence  and  experience,  the  mother  of  three  children, 
and  had  passed  by  about  a  week  the  proper  period  of  her  menstru- 
ation.   The  defendant's  surgeon,  in  company  with  her  own  family* 
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physician,  visited  her  after  the  accident  and  learned  she  was  hav- 
ing a  slight  uterine  hemorrhage.  The  question  of  her  pregnancy 
was  raised,  and  an  examination  to  ascertain  that  fact  proposed  and 
peremptorily  refused,  she  stating  she  was  not  in  that  condition. 
Thereafter  defendant's  surgeon  negotiated  a  settlement,  under  cir- 
cumstances showing  an  entire  absence  of  fraud,  and  she  thereupon 
joined  with  her  husband  in  executing  a  full  release  of  all  claims, 
and  demands,  for  damages  or  otherwise,  which  she  then  had  or 
could  have  by  reason  of  jumping  from  the  car.  About  two  weeks 
thereafter  she  suffered  a  miscarriage.  Held,  that  the  question  of 
plaintiffs  condition,  whether  pregnant  or  not,  was  not  an  intrinsic 
fact  of  the  subject  matter  of  the  contract,  but  was  merely  a  col* 
lateral  question,  and  that  the  uncertainty  as  to  the  fact  entered  into 
the  compromise  and  was  of  the  consfderation  for  the  release. 
8.  Pregnancy,  if  it  existed,  was  no  part  of  the  injury,  but  was  one  of 
the  surrounding  conditions  that  might  or  might  not  increase  the 
effect  of  the  injuries,  and  the  minds  of  the  parties  having  met  upon, 
the  understanding  of  the  payment  and  acceptance  of  something  in 
full  settlement  of  defendant's  liability,  in  the  absence  of  fraud  or 
unfair  conduct, the  contract  must  stand,although  subsequent  events 
show  that  either  party  made  a  bad  bargain  because  of  a  wrongs 
estimate  of  the  damages  that  would  accrue. 

4.  If  the  fact  of  pregnancy  were  one  intrinsic  to  the  contract,  the  plaint- 

iff, on  her  attention  being  called  to  the  subject,  having  waived  any 
investigation  of  it,  and  elected  to  proceed  without  inquiry  into  it, 
and  made  a  settlement  in  terms  complete,  must  be  presumed  to- 
have  intended  the  apparent  effect  of  her  acts;  and  her  belief  and 
that  of  defendant's  physician  as  to  the  nonexistence  of  pregnancy 
was  not  such  a  mistake  of  fact  as  would  justify  a  rescission  of  such, 
a  deliberately  executed  contract 

5.  Where  a  trial  by  jury  is  waived,  except  as  to  the  amount  of  dam- 

ages, it  is  proper  for  the  supreme  court  to  apply  the  law  to  the- 
facts  established  in  the  court  below,  and  to  direct  the  entry  of  the- 
proper  judgment. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

On  October  26,  1896,  plaintiff  was  injured  by  jumping 
from  defendant's  street  car  in  an  emergency,  so  as  to  make- 
its  liability  for  injuries  probable.  On  the  day  following,  the 
plaintiff's  husband  applied  to  defendant  for  settlement  of 
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the  damage,  stating  that  she  was  pregn&nl  Accordingly, 
the  defendant's  surgeon  secured  the  attendance  of  her  fam- 
ily physician,  who  made  a  cursory  examination,  which  dis- 
closed only  slight  bruises,  and  soreness  naturally  resulting 
therefrom.  They  also  learned  that  she  was  having  a  slight 
uterine  hemorrhage,  and  the  question  of  her  pregnancy  was 
raised,  and  an  examination  to  ascertain  that  fact  proposed 
by  defendant's  surgeon.  She  repudiated  the  fact  of  preg- 
nancy, stating  that  she  was  sure,  from  certain  symptoms, 
that  nothing  of  the  sort  existed,  and  refused  peremptorily 
to  submit  to  examination  either  by  the  two  physicians  or  by 
her  own  family  physician.  She  stated  the  result  of  the  trans- 
action on  this  subject:  "When  this  release  was  made, I  had 
some  bruises  and  was  flowing.  I  was  not  positive  1  was 
pregnant.  I  told  them  I  was  not  in  the  family  way.  The 
doctors  asked  me  how  I  felt,  and  went  all  over  the  case,  and 
asked  me  a  long  time  how  I  felt;  and  at  last  it  was  agreed 
they  were  not  sure  I  was  in  the  family  way,  and  they  agreed 
that  Dr.  Golley  should  take  care  of  me.  The  only  thing 
that  was  known  about  my  condition  was  that  I  was  flowing, 
after  I  had  stated  to  them  I  was  not  in  family  way,  and  that 
I  had  these  pains  and  bruises  and  stiffness.  That  was  all 
I  knew  about  it."  The  defendant's  surgeon  returned  at  even- 
ing, when  the  plaintiff's  husband  was  at  home,  and  then  a 
settlement  was  negotiated,  and  the  plaintiff,  with  her  hus- 
band, signed  a  full  release  of  the  defendant  "  of  all  claims 
and  demands  for  damages  or  otherwise  which  I  now  have 
or  can  have  by  reason  of  jumping  from  [described  car]." 
Plaintiff's  hemorrhage  continued  intermittently  until  about 
the  8th  of  November,  when  she  suffered  a  miscarriage.  She 
was  treated  by  Dr.  Golley  and  his  assistant  throughout,  and 
his  bill  paid  by  the  defendant.  Without  prior  communica- 
tion with  defendant,  the  plaintiff  on  March  4,  1897,  com- 
menced this  suit,  which  came  to  trial  May  2, 1898.  Plaint- 
iff's counsel,  at  the  opening  of  the  trial,  waived  all  claim  for 
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damages  by  reason  of  expense  incurred  for  care,  medicine, 
surgical  attendance,  nursing,  and  loss  of  service,  the  same 
being  conceded  to  belong  to  the  husband.  The  parties  stip- 
ulated in  open  court  to  waive  jury  trial  as  to  all  questions 
except  the  amount  of  damages,  and  a  finding  was  accord- 
ingly made  by  the  court  to  the  effect  that  at  the  time  of  set- 
tlement both  plaintiffs  and  defendant's  physician  believed 
she  was  not  pregnant  and  that  her  injury  was  slight,  that 
the  mutual  mistake  was  made  in  good  faith,  and  that  the 
settlement  was  made  by  reason  of  said  mutual  mistake,  and 
without  fraud  or  intentional  misrepresentation  on  the  part 
of  either.  The  jury  found  the  damages  at  $2,900,  and  the 
court  set  aside  and  ignored  the  settlement  and  release,  and 
entered  judgment  for  that  amount,  from  which  this  appeal. 

For  the  appellant  there  was  a  brief  by  Spooner,  liosecranlz 
<&  George,  and  oral  argument  by  C.  P.  Spooner. 

For  the  respondent  there  was  a  brief  signed  by  Fred  S. 
Fish,  and  oral  argument  by  Mr.  Fish  and  Mr.  O.  W.  Hazelton. 

Dodgb,  J.  The  circuit  court's  finding  of  entire  absence  of 
anything  like  fraud  perpetrated  by  the  defendant  or  its  rep- 
resentative upon  the  plaintiff  is  certainly  not  antagonized 
by  the  preponderance  of  the  evidence.  Indeed,  the  conduct 
of  the  defendant's  physician  seems  to  have  been  in  accord- 
ance with  the  most  scrupulous  rules  of  professional  and  con- 
tractual ethics.  He  refrained  from  visiting  the  plaintiff  for 
examination  until  he  had  secured,  at  the  company's  expense, 
the  attendance  of  her  regular  physician.  He  at  no  time  as- 
sumed to  treat  her,  or  intrude  upon  the  relations  between 
her  and  her  attending  physician.  He  refrained  from  any 
negotiation  for  settlement  until  he  could  meet  her  in  com- 
pany with  her  husband.  The  judgment,  however,  proceeds 
exclusively  upon  what  is  termed  by  the  court  below  "  a  mis- 
take of  fact,"  which  is  predicated  upon  the  fourth  finding, 
that  both  she  and  the  defendant's  physician  "  believed  "  she 
was  not  pregnant. 
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To  formulate  an  accurate  and  practically  applicable  defi- 
nition of  the  mistake  of  fact  which  will  warrant  rescission 
of  a%  contract  has  been  apparently  well-nigh  the  despair  of 
law  writers.  Indeed,  no  definition  or  general  rule  has  been 
invented  which  is  sufficient  or  accurate,  except  by  immedi- 
ately surrounding  it  with  numerous  exceptions  and  qualifi- 
cations more  important  than  itself.  This  is  not  surprising, 
in  view  of  the  fact  that  the  whole  doctrine  is  an  invasion  or 
restriction  upon  that  most  fundamental  rule  of  the  law,  that 
contracts  which  parties  see  fit  to  make  shall  be  enforced, 
and  in  view  of  the  further  consideration  that  one  or  both  of 
the  parties  is  often,  if  not  usually,  ignorant  or  forgetful  of 
some  facts,  thoughtf ulness  of  which  might  vary  his  conduct. 

The  most  philosophical  definition  we  have  found  is  that 
presented  by  Pomeroy  (Eq.  Jur.  §  839):  "  An  unconscious 
ignorance  or  forgetf  ulness  of  the  existence  or  nonexistence  of  a 
fact, past  or  present,  material  to  the  contract"  This  defini- 
tion contains  several  elements,  each  of  which,  as  above  sug- 
gested, must  be  explained  and  qualified  in  its  practical  ap- 
plication. Thus,  the  ignorance  must  be  unconscious;  that 
is,  not  a  mental  state  of  conscious  want  of  knowledge#  whether 
a  fact  which  may  or  may  not  exist  does  so.  Kerr,  Fraud  & 
M.  432.  This  idea  is  involved  in,  and  furnishes  a  reason 
for,  the  exception  pointed  out  by  Dixon,  C.  J.,  in  Hurd  v. 
Hall,  12  Wis.  112,  127,  on  authority  of  Kelly  v.  Sblari,  9 
Mees.  &  W.  54,  viz.:  Where  a  party  enters  into  a  contract, 
ignorant  of  a  fact,  but  meaning  to  waive  all  inquiry  into  it, 
or  waives  an  investigation  after  his  attention  has  been  called 
to  it,  he  is  not  in  mistake,  in  the  legal  sense.  These  limita- 
tions are  predicated  upon  common  experience,  that,  if  people 
contract  under  such  circumstances,  they  usually  intend  to 
abide  the  resolution  either  way  of  the  known  uncertainty, 
and  have  insisted  on  and  received  consideration  for  taking 
that  chance. 

Akin  to  the  rule  that  the  ignorance  must  be  unconscious, 
though  going  still  further  as  an  exception,  is  the  other  rule, 
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that  ignorance  must  not  be  due  to  negligence,  although  there 
be  no  actual  suspicion  with  reference  to  the  fact  in  question. 
Pomeroy,  Eq.  Jur.  §  856;  Kerr,  Fraud  &  M.  406;  Hurd  v. 
JlaU,  12  Wis.  126;  Courier  v.  Wdch,  51  Wis.  431.  The  last 
case  is  a  good  illustration.  A  mortgagee  took  a  new  mort- 
gage, and  released  an  old  one,  on  the  understanding  that  his 
new  lien  took  the  place  of  the  old,  in.ignorance  of  existence 
of  a  subsequent  judgment  against  the  mortgagor.  The  court 
held  that,  because  he  had  some  knowledge  of  the  latter's 
embarrassed  condition,  it  was  negligence  not  to  have  inves- 
tigated as  to  judgments,  and  refused,  notwithstanding  the 
mistake,  to  rescind  the  transaction  and  reinstate  his  former 
lien. 

Passing  the  requirement  that  the  fact  as  to  which  mistake 
is  made  must  be  either  past  or  present, —  for  it  is  obvious 
that  the  coming  into  existence  of  any  future  fact  must  at 
the  time  of  contracting  have  been  understood  to  rest  in  con- 
jecture, and  the  contingency  thereof  to  have  been  assumed 
by  both  parties, —  another  essential  element  of  the  definition 
is  that  the  fact  involved  in  the  mistake  must  have  been  as 
to  a  material  part  of  the  contract,  or,  as  better  expressed  by 
Mr.  Beach  (Mod.  Eq.  Jur.  §§  52,  53),  an  intrinsic  fact;  that 
is,  not  merely  material  in  the  sense  that  it  might  have  had 
weight  if  known,  but  that  its  existence  or  nonexistence  was 
intrinsic  to  the  transaction, —  one  of  the  things  actually  con- 
tracted about.  As,  in  the  familiar  illustration  of  the  sale  of 
a  horse,  the  existence  of  the  horse  is  an  intrinsic  fact.  An- 
other partial  expression  of  this  requisite,  adopted  by  Mr. 
Pomeroy  (Eq.  Jur.  §  856),  is  as  follows:  "If  a  mistake  is 
made  as  to  some  fact  which,  though  connected  with  the 
transaction,  is  merely  incidental,  and  not  a  part  of  the  very 
subject  matter  or  essential  to  any  of  its  terms,  or  if  the 
complaining  party  fails  to  show  that  his  conduct  was  in 
reality  determined  by  it,  in  either  case  the  mistake  will  not 
be  ground  for  relief,  affirmative  or  defensive."    The  last 
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part  of  this  statement  is  adopted  in  Klauher  v.  Wright,  52 
Wis.  303,  308;  Grymes  v.  Sanders,  93  U.  S.  55,  00. 

Some  illustrative  cases  of  this  aspect  of  the  subject  may 
serve  to  elucidate.  The  damaged  condition  of  a  ship  at  sea* 
as  to  which  both  parties  to  her  sale  are  ignorant,  held  merely 
a  collateral  circumstance,  and  not  an  intrinsic  fact.  Barr  v. 
Gibson,  3  Mees.  &  W.  390.  Financial  condition  of  a  debtor 
is  not  intrinsic  to  a  compromise  and  release  of  his  debt,  so 
that  mistake  thereon  will  justify  rescission.  Dambmann  v. 
Schvlting,  75  N.  T.  55, 63.  Ignorance  of  declaration  of  peace, 
greatly  enhancing  value  of  merchandise,  will  not  justify  re- 
scission of  sale.  Laidlaw  v.  Organ,  2  Wheat  178.  Sufficiency 
of  security  for  a  debt  purchased  as  part  of  firm  assets,  not 
intrinsic.  Segur  v.  Tingley,  11  Conn.  134,  143.  Certain 
United  States  bonds  had  been  extended,  and,  as  a  result, 
were  commanding  premium  in  market.  Held  not  "of  the 
essence  "  of  a  sale  at  par,  both  parties  being  ignorant  as  to 
both  extension  and  premium.  Sankey's  Etfrs  v.  First  Nat. 
Bank,  78  Pa.  St.  48,  55.  One  who  had  built  a  mill  partly 
on  land  of  another  purchased  of  that  other  two  lots,  both 
parties  supposing  them  to  include  the  mill,  which,  however, 
was  found  to  be  on  a  third  lot.  Court  refused  to  rectify, 
holding  that  the  contract  related  to  purchase  and  sale  of  the 
lots  named,  and  that,  though  presence  of  mill  on  one  of  them 
might  have  been  an  important  consideration,  it  was  not  the 
fact  as  to  which  they  contracted,  not  intrinsic  to  the  trans- 
action. Webster  v.  Stai%k,  78  Tenn.  406.  Fact  that  a  specific 
tract  of  land  contains  less  than  supposed,  not  affecting  iden- 
tity of  thing  purchased,  is  not  "  of  the  very  subject  matter 
of  the  sale."     Thompson  v.  Jackson,  3  Band.  (Va.),  507. 

The  foregoing  is  the  principle  on  which  is  founded  the 
rule  well  stated  by  Mr.  Kerr  (Fraud  &  M.  433),  as  follows: 
"  Care  must  be  taken  in  distinguishing  cases  where  the  par- 
ties are  under  a  mutual  mistake  as  to  the  subject  matter  of 
a  contract  from  cases  where  there  is  no  doubt  as  to  the  sub- 
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ject  matter,  but  the  one  has  in  fact  sold  more  than  he  thought 
he  was  selling,  and  the  other  got  more  than  he  expected," — 
illustrating  by  sale  of  a  leasehold  having  longer  to  run  than 
supposed.     OkiU  v.  Whittaker,  1  De  Gex  &  S.  83. 

A  further  limitation  upon  the  maxim,  Ignorantia  facti 
excusat,  especially  applicable  to  cases  like  the  present,  is  that, 
where  parties  have  entered  into  contract  based  upon  un- 
certain or  contingent  events,  purposely,  as  a  compromise  of 
doubtful  claims  arising  from  them,  in  absence  of  any  bad 
faith,  no  rescission  can  be  had,  though  the  facts  turn  out 
very  differently  from  the  expectation  of  either  or  both  of  the 
parties.  In  such  classes  of  agreements  the  parties  are  pre- 
sumed to  calculate  the  chances,  receive  compensation  there- 
for, and  assume  the  risks.  Pomeroy,  Eq.  Jur.  §  855 ;  Beach, 
Mod;  Eq.  Jur.  §§  43,  56;  Continental  Nat.  Bank  v.  McQeoch, 
92  Wis.  286,  313.  It  is  too  obvious  to  require  more  than 
statement  that,  if  parties  fairly  agree  to  abide  uncertainty 
as  to  past  or  as  to  future  events,  they  must  do  so.  Kercheval 
v.  Doty,  31  Wis.  476. 

Applying  the  definitions  and  rules  of  law  above  set  forth, 
with  their  qualifications,  to  the  facts  of  this  case,  it  is  clearly 
apparent  that  if  there  was  a  mistake,  in  the  sense  in  which 
that  word  is  used  in  the  law,  the  fact  as  to  which  such  mis- 
take existed  was  not  an  intrinsic  one, —  it  was  not  of  the 
subject  matter  of  the  contract.  There  was  no  mistake  or 
misunderstanding  as  to  the  acts  of  the  defendant,  nor  as  to 
the  injuries  which  the  plaintiff  had  received.  The  effect  of 
those  injuries  was,  of  course,  problematical  and  conject- 
ural. That  very  uncertainty  entered  into  the  compromise 
made,  and  was  the  consideration  of  a  certain  sum  on  one 
side,  and  +he  surrender  of  any  larger  sum  on  the  other.  The 
elements  of  the  contract  of  settlement  were:  first,  whether 
defendant  was  liable;  and,  secondly,  what  amount,  in  view 
of  all  the  contingencies,  should  be  paid  and  received  in  sat- 
isfaction of  such  liability,  and  the  question  of  the  plaintiffs 
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condition,  whether  pregnant  or  not,  was  merely  a  collateral 
question.  It  was  no  part  of  the  injury  caused  by  defend- 
ant, nor  anything  for  which  damages  should  be  paid.  At 
most,  it  was  but  one  of  the  surrounding  conditions  which 
might  or  might  not  increase  the  effect  of  the  injuries.  It  is 
probably  true,  in  the  great  majority  of  personal  injury  cases, 
that  the  effect  which  the  injuries  received  may  have,  as  to 
time  of  disability,  quantum  of  suffering,  and  the  like,  may 
be  modified  by  the  physical  or  mental  condition  of  the  in- 
jured party.  For  example,  a  predisposition  to  rheumatism 
would  be  a  condition  likely  to  enhance  the  subsequent  ef- 
fects of  an  injury, —  especially  a  dislocation  or  other  injury 
to  a  joint.  A  disturbed  condition  of  the  system  might  pre- 
vent the  reuniting  of  a  broken  bone,  otherwise  practically 
certain.  A  predisposition  to  nervous  troubles  might  vastly 
multiply  the  effects  of  a  slight  spinal  injury.  So  that  if  the 
mere  ignorance  of  such  surrounding  conditions  can  suffice 
to  render  ineffective  a  settlement,  because  after  events  indi- 
cate that  the  amount  paid  is  inadequate,  few  compromises 
of  the  damages  from  personal  injury  could  be  relied  on. 
Compromise  is  highly  favored  by  the  law,  and  any  rule  or 
doctrine  by  which  the  fair  meeting  of  the  minds  of  the  parties 
to  that  end,  in  the  great  majority  of  cases  which  arise  in 
human  affairs,  must  fail  to  be  permanent  or  effectual  to  set- 
tle their  rights,  is  contrary  to  the  whole  spirit  of  the  law, 
and  should  not  be  adopted.  The  question  in  each  such  case 
is,  Did  the  minds  of  the  parties  meet  upon  the  understand- 
ing of  the  payment  and  acceptance  of  something  in  full  set- 
tlement of  defendant's  liability?  If  they  did,  without  fraud 
or  unfair  conduct  on  either  side,  the  contract  must  stand, 
although  subsequent  events  may  show  that  either  party 
made  a  bad  bargain,  because  of  a  wrong  estimate  of  the 
damages  which  would  accrue.  Seeley  v.  Citizens1  T.  Co.  179 
Pa.  St.  334,  338;  Homuth  v.  Metropolitan  St.  R.  Co.  129  Mo. 
629;  Klauber  v.  Wright,  52  Wis.  303,  314. 
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In  the  case  at  bar  there  can  be  no  question  but  that  the 
agreement  reached  was  for  full  settlement  of  all  defendant's 
liability  for  damages  resulting  from  the  accident.  The  writ- 
ten agreement  unambiguously  asserts  such  intention,  and 
there  is  no  claim  that  plaintiff  did  not  so  understand  it.  She 
might  well  enter  on  such  compromise,  for  every  advantage 
of  knowledge  as  to  the  injuries  received,  and  as  to  their 
probable  effect,  was  with  her.  She  had  the  benefit  of  her 
own  observation,  and  the  counsel  of  her  customary  physician, 
while  defendant  had  but  the  opportunity  of  observing  a  single 
brief  examination  of  her  person,  and  that  much  less  complete 
than  was  requested,  in  which  its  physician  was  necessarily 
subject  to  be  deceived  by  simulated  symptoms  or  exagger- 
ated statements.  In  addition  to  all  which,  the  settlement 
cast  upon  the  plaintiff  a  share  of  the  contingencies  of  an  un- 
derestimate of  damages,  while  she  assumed  none  in  case  an 
overestimate  had  been  made.  All  charges  for  medical  at- 
tendance by  reason  of  her  injuries  were  assumed  by  defend- 
ant, and  it  might  with  some  reason  claim  that  it  should  not 
pay  those  due  to  the  miscarriage,  since  plaintiff  gave  the 
most  vehement  assurances  against  any  such  event.  But  both 
parties  have  treated  this  obligation  as  one  to  be  performed 
by  defendant,  notwithstanding  the  unexpected  enhancement 
thereof.  On  the  other  hand,  no  promptitude  of  recovery  or 
overestimate  of  the  injury  was,  by  the  agreement,  to  cause  a 
return  of  any  of  thte  consideration  paid. 

It  may  be  noted  here  that  plaintiff  nowhere  suggests  that 
she  would  not  have  made  this  settlement,  had  she  been  aware 
of  her  pregnancy;  and,  under  this  branch  of  the  law  of  mis- 
take, it  is  laid  down  that  it  must  clearly  appear  that  the  con- 
tract would  not  have  been  made,  had  the  fact  been  known. 
This  is  a  material  consideration.  Enhancement  of  her  dam- 
age was  by  no  means  certain  to  result  from  the  fact  of  preg- 
nancy. Indeed,  the  only  evidence  on  the  subject  was  against 
the  probability  of  any  such  effect.  We  cannot  say  that  she 
Vol.  103  —  31 
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would  not  have  been  willing  to  accept  this  settlement,  and 
assume  the  contingency,  even  had  she  known  the  fact  of  her 
condition.  And,  even  if  the  fact  were  one  intrinsic  to  the 
transaction,  still  it  is  essential  to  the  extreme  remedy  of  re- 
scission of  a  deliberate  contract  that  plaintiff  prove  clearly 
that  she  would  not  have  executed,  had  she  known  the  truth. 
Elavher  v.  Wright,  52  Wis.  303 ;  Grymes  v.  Sanders,  93  U.  S.  55. 
If,  however,  the  fact  of  pregnancy  had  been  one  intrinsic 
to  the  contract,  the  question  remains  whether  such,  mistake 
was  made  with  reference  thereto  as  avoids  that  contract. 
The  court  below  finds  that  a  mistake  existed  as  to  that  fact. 
So  far  as  this  is  a  finding  of  fact,  we  shall  accept  it  as  con- 
clusive in  the  light  of  the  evidence;  but  whether  it  is  such 
a  mistake  as  justifies  rescission  of  a  deliberately  executed 
agreement  is  a  question  of  law,  and  present  before  us  for 
decision.  We  have  already  pointed  out  the  distinction  be- 
tween the  "  unconscious  ignorance  "  required  to  accomplish 
this  result,  and  the  mental  state  of  consciousness  of  igno- 
rance whether  the  fact  exists  or  not, —  where,  as  Dixox,  C.  J., 
phrases  it,  her  attention  being  called  to  the  subject,  she 
waived  any  investigation  of  it,  and  elected  to  proceed  with- 
out inquiry  into  it.  It  seems  clear  that  the  plaintiff  was  — 
indeed,  that  both  parties  were  —  in  the  latter  mental  condi- 
tion. The  plaintiff  had  passed,  by  about  a  week,  the  proper 
period  of  her  menstruation.  She  was  a  woman  of  intelli- 
gence and  experience,  already  the  mother  of  three  children. 
She  necessarily  knew  that  the  question  of  her  condition 
was  one  of  uncertainty.  Her  conclusion  thereon,  however 
firm,  was  necessarily  but  a  conclusion  from  various  facts, 
circumstances,  and  symptoms,  some  of  which,  at  least,  sug- 
gested existence,  instead  of  nonexistence,  of  the  suspected 
state.  It  was  but  a  balancing  of  probabilities.  The  find- 
ing, indeed,  is  that  the  parties  believed,  not  that  they  were 
ignorant;  and  plaintiff's  own  testimony  makes  it  apparent 
that  the  situation  was  little  more  than  a  state  of  doubt,  with 
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a  belief  that  the  probability  was  negative.  She  says :  "  I 
had  bruises  and  was  flowing.  I  was  not  positive  I  was 
pregnant.  I  told  them  I  was  not.  The  doctors  went  all 
over  the  case,  and  made  inquiries,  and  at  last  it  was  agreed, 
they  were  not  sure  I  was  in  the  family  way,  and  they  agreed 
that  Dr.  Golley  should  take  care  of  me."  In  a  case  of  doubt 
like  this,  if  the  doubtful  fact  is  material,  parties  may  com- 
promise and  include  the  uncertainty  among  those  covered 
by  the  settlement;  they  may  refuse  to  settle  until  the  un- 
certainty is  removed,  or  they  may  settle  everything  else, 
and  expressly  omit  therefrom  the  specified  contingency.  If 
they  go  on  and  make  settlement  in  terms  complete,  they 
will  be  presumed  to  have  intended  the  apparent  effect  of 
their  acts.  Any  other  presumption  would  be  contrary  to 
the  truth,  in  the  great  majority  of  instances,  and  defeat  the 
real  intention  of  the  parties,  and  we  have  no  doubt  it  would 
do  so  here.  It  seems  to  us  that  both  parties  had  in  mind 
the  possibility  of  pregnancy,  and  yet  that  both  intended 
what  they  said  by  their  written  agreement,  namely,  to  pay 
and  accept  in  compromise  and  discharge  'of  all  defendant's 
liability  a  present  sum  of  money  and  payment  for  any  med- 
ical attendance  rendered  necessayy  by  the  injuries.  The 
defendant  has  performed  that  agreement  on  its  part,  and 
plaintiff  must  be  held  to  abide  it  on  hers. 

Trial  by  jury  having  been  waived,  except  as  to  amount 
of  damages,  it  is  proper  for  this  court  to  apply  the  law  to 
the  facts  established  in  the  court  below.  Those  facts  are 
that  plaintiff,  understandingly  and  without  fraud,  executed 
the  release  set  forth,  and  that  no  such  mistake  of  fact  as 
warrants  rescission  of  that  contract  appears.  As  a  result, 
judgment  should  have  gone  for  the  defendant. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  circuit  court  with  directions  to  enter  judg- 
ment for  defendant. 
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Roehl  and  another,  Guardians,  Respondents,  vs.  Volckmann, 

Appellant. 

June  S — June  £2, 1899. 

Forged  instruments:  Assignment:  Warranty  of  genuineness:  Principal 
and  agent:  Notice. 

1.  Defendant's  general  loaning  agent  sent  him  a  forged  note  and  mort- 

gage in  return  for  money  sent  for  investment.  Thereafter  the  in- 
terest was  regularly  received,  and  on  its  maturity  defendant  was 
notified  it  would  be  soon  paid,  and  soon  received  an  assignment  of 
the  mortgage  to  P.  containing  the  usual  covenants  as  to  amount 
due  and  right  to  assign,  together  with  a  satisfaction  of  another 
mortgage  held  by  him.  He  immediately  executed  and  remailed 
both  to  the  agent,  who  thereupon  sent  back  to  defendant  other 
notes  and  mortgages  and  a  small  amount  of  cash  to  make  up  the 
balance.  The  agent  thereupon  forged  an  extension  of  time  on  the 
forged  note  and  negotiated  it  to  P.,  delivering  the  note,  mortgage, 
and  defendant's  assignment  on  receipt  of  P.'s  check.  Plaintiffs' 
ward  acquired  title  under  the  decree  of  the  proper  county  court  on 
the  settlement  of  the  estate  of  P.  Held,  that  the  defendant,  hav- 
ing sold  an  apparently  valid  note  and  mortgage,  warranted  the 
amount  due  thereon  and  that  he  had  good  title,  and,  it  being  shown 
that  the  supposed  note  and  mortgage  were  worthless,  plaintiffs  can 
recover  from  him  the  consideration  paid. 

2.  Defendant  when  he  received  the  assignment  instead  of  a  satisfac- 

tion was  charged  with  notice  that  a  sale  by  the  agent  instead  of 
payment  was  or  might  be  contemplated,  and  when  he  executed  the 
same  and  placed  it  in  the  hands  of  his  agent,  he  necessarily  clothed 
the  agent  with  the  power  to  do  an  act  which  such  an  assignment 
usually  and  regularly  contemplates  is  to  be  done, — to  sell  the  se- 
curity and  deliver  the  assignment  to  carry  such  sale  into  effect 

3.  The  fact  that  the  extension  of  time  of  payment  was  forged  is  imma- 

terial, since  plaintiffs'  loss  resulted  not  from  that,  but  because  the 
note  and  mortgage,  whose  genuineness  were  warranted  by  defend- 
ant, were  forged. 

4.  In  the  absence  of  an  express  warranty  contained  in  an  assignment 

of  a  mortgage  there  is  an  implied  warranty  of  genuineness. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Geo.  E.  Sutherland,  Judge.    Affirmed. 
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This  is  an  action  by  the  guardians  of  Caroline  Eoehl,  a 
minor,  to  recover  $1,600  afod  interest  from  the  defendant  on 
the  ground  that  said  sum  was  paid  to  the  defendant  by  one 
Frederick  Peters,  deceased,  in  consideration  of  the  assign- 
ment by  said  Volckmann  to  said  Peters  of  a  note  and  mort- 
gage purporting  to  have  been  executed  by  one  Pieper,  but 
which  were  in  fact  forged.  Volckmann,  by  his  answer,  de- 
nies having  had  any  transactions  with  Peters,  but  admits 
that  he  at  one  time  had  held  the  note  and  mortgage  in  ques- 
tion, and  that  they  were  forged ;  but  he  alleges  that  Peters 
bought  the  same  of  one  Eambusch. 

The  action  was  tried  before  a  jury,  and  the  evidence 
showed  the  following  facts  without  material  dispute:  For 
many  years  Eambusch  transacted  a  real-estate,  loan,  and  ab- 
stract business  at  Juneau,  Dodge  county,  Wisconsin,  and 
enjoyed  the  confidence  of  the  business  community.  The  de- 
fendant, Volckmann,  lived  at  Watertown,  and  Eambusch, 
from  time  to  time,  made  investments  for  him  by  mortgage. 
In  the  year  1885  Eambusch  received  from  Volckmann  $1,600 
to  invest,  and  returned  to  him  the  pretended  note  and  mort- 
gage in  suit.  Said  note  and  mortgage  purport  to  have  been 
exocuted  by  one  F.  William  Pieper  September  9, 1885,  to 
Volckmann,  for  $1,600,  payable  five  years  from  date,  at  seven 
per  cent,  interest,  and  the  mortgage  purports  to  cover  120 
acres  of  land  in  Dodge  county,  which  was  in  fact  owned  by 
Pieper;  but  both  note  and  mortgage  were  in  fact  forgeries. 
Eambusch  sent  to  Volckmann  the  interest  each  year  as  it 
fell  due,  and  on  the  10th  of  October,  1892,  notified  Volckmann 
by  let  tor  that  the  mortgage  would  be  paid  in  a  week  or  two, 
and  later,  on  the  27th  of  October,  wrote  again,  saying  it 
would  be  paid  next  week.  On  the  17th  of  October,  1892, 
Eambusch  wrote  to  Peters,  who  lived  in  Milwaukee,  saying 
that  he  had  a  mortgage  of  $1,600  for  sale,  describing  the 
mortgage  in  suit,  and  that  it  was  renewed  in  1890  for  five 
years  longer,  and  the  interest  reduced  to  six  per  cent.     Oc- 
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tober  31, 1892,  Rambusoh  sent  an  assignment  of  the  mort- 
gage to  Volckmann9  together  with  the  satisfaction  of  another 
mortgage  held  by  Volchnann,  and  requested  the  execution 
and  return  of  btith  papers,  but  said  nothing  as  to  what  he 
proposed  to  do  with  them.  The  assignment  was  filled  out  as 
an  assignment  to  Frederick  Peters  in  consideration  of  $1,600, 
and  contained  a  covenant  that  such  amount  was  due,  and 
that  the  assignor  had  good  right  to  assign  the  same.  The 
assignment  was  duly  executed  by  Volckmann  October  31st, 
and  was  immediately  mailed  to  Rambusch.  November  1, 
1892,  Peters  drew  and  sent  to  Rambusch  his  check  for  $1,600, 
which  seems  to  have  reached  Rambusch  on  the  2d  of  Novem- 
ber, and  on  said  last  named  date  Rambusch  sent  to  Volckmann 
notes  and  mortgages  in  place  of  the  Pieper  mortgage,  together 
with  a  small  amount  of  cash  to  make  up  the  balance.  These 
were  received  by  Volckmann,  and  are  still  retained.  No- 
vember 3d  Rambusch  wrote  to  Peters,  inclosing  the  Pieper 
note,  mortgage,  abstract,  and  assignment,  stating  that  it  was 
sent  for  the  $1,600  received  yesterday.  When  the  mortgage 
was  sent  to  Peters,  there  appeared  upon  the  back  of  the 
note  an  agreement  purporting  to  be  signed  by  Pieper  and 
Volckmann  September  9,  1890,  extending  the  time  of  pay- 
ment for  five  years,  and  reducing  the  interest  to  six  per 
cent.  This  indorsement  was  forged  by  Rambusch.  When 
the  interest  fell  due  in  1893  and  1894,  Rambusch  remitted 
the  same  to  Peters.  Peters  died  August  1,  1895,  still  being 
the  owner  of  the  note  and  mortgage.  His  will  was  ad- 
mitted to  probate,  and  plaintiffs  were  duly  appointed  and 
qualified  as  executors  thereof.  Rambusch  sent  to  the  exec- 
utors tho  interest  upon  the  mortgage  which  fell  due  in  1895. 
In  1896  Rambusch  absconded,  and  subsequently  committed 
suicide,  shortly  after  which  the  fact  of  the  forgeries  was  dis- 
covered. In  December,  1896,  the  county  court  of  Milwau- 
kee county  entered  a  final  decree  settling  the  estate  of  Peters, 
and  assigning  the  personal  property,  including  this  note  and 
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mortgage,  to  Caroline  Roehl,  as  residuary  legatee,  together 
with  all  the  rights  and  claims  of  Peters  growing  out  of  tho 
same  or  of  its  purchase  from  Volckmarm. 

Upon  these  facts  the  court  directed  a  verdict  for  the  plaint- 
iffs for  the  amount  of  the  mortgage  and  note,  and  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  <&  Vilas,  and  oral  argument  by  F.  C.  Winkler. 

For  the  respondents  there  was  a  brief  by  Stark  cb  Hansen 
and  Wm.  H.  Bennett,  and  oral  argument  by  Mr.  Bermett  and 
Mr.  Joshua  Stark. 

Winslow,  J.  This  is  a  case  of  hardship,  because,  which- 
ever, way  the  judgment  goes,  a  party  innocent  of  any  evil 
design  must  suffer.  The  theory  of  the  complaint  is  that 
Volckmann  sold  to  Peters  an  apparently  valid  note  and  mort- 
gage, and  warranted  the  amount  due  thereon,  and  that  he 
had  good  title ;  and  that,  it  being  now  shown  that  the  sup- 
posed note  and  mortgage  are  worthless,  Peters  or  his  succes- 
sors in  interest  may  recover  the  consideration  paid.  If  the 
plaintiffs  are  correct  in  the  position  that  Volckmann  sold  the 
securities  to  Peters,  there  can  be  no  question  as  to  the  con- 
clusion, because,  even  in  the  absence  of  the  express  warranty 
contained  in  the  assignment,  there  would  be  an  implied  war- 
ranty of  genuineness.  Giffert  v.  West,  33  "Wis.  617.  On  the 
other  hand,  Volckmannh  claim  is  that  he  had  no  business 
transaction  with  Peters,  but  that  Peters  bought  the  securi- 
ties of  Rambusch,  while  he  {Volckmann)  simply  sent  the  se- 
curities to  Rambusch  upon  the  representation  that  they  were 
to  be  paid,  and  supposed  that  the  assignment  was  simply  to  be 
used  as  a  means  of  perfecting  a  discharge  of  the  mortgage  by 
some  person  when  it  was  paid.  We  think  the  plaintiffs' 
theory  of  the  true  legal  effect  of  the  transaction  must  be  held 
to  be  correct.  While  it  is  true  that  Volckmann  had  no  per- 
sonal dealings  with  Peters,  and  in  fact  was  totally  unac- 
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quainted  with  him,  and  supposed  that  the  mortgage  was  to 
be  paid,  still  when  he  received  from  Eanibusch,  on  the  31st 
of  October,  an  assignment  in  due  form  of  the  securities  to 
Peters,  instead  of  a  discharge,  we  think  he  was  clearly  noti- 
fied that  it  was  or  might  be  Rambusch's  intention  to  sell 
them  to  another.  The  evidence  shows  that  Eambusch  had 
been  for  years  the  agent  of  Volckmann  for  the  investment^ 
collection,  and  reinvestment  of  moneys.  Now,  if  no  fact  ap- 
peared except  that  Volckmann  sent  to  Eambusch,  his  general 
loaning  agent,  the  note,  mortgage,  and  assignment,  it  would 
hardly  be  contended  but  that  Volckmann  thereby  authorized 
Eambusch  to  negotiate  and  sell  the  mortgage  in  accordance 
with  the  terms  of  the  assignment.  Certainly,  in  the  absence 
of  any  instructions  to  the  contrary,  such  would  be  the  im- 
plied authority  of  Eambusch.  There  were  no  instructions 
to  the  contrary  in  the  present  case,  and  the  sole  ground  of 
escape  from  the  conclusion  is  that  Eambusch  had  previously 
notified  Volckmcmn  that  they  were  to  be  paid.  "We  do  not 
think  this  fact  can  have  any  such  effect  as  is  claimed  for  it. 
If  Volckmann  desired  to  limit  the  power  of  his  general  agent 
simply  to  receiving  payment  of  the  mortgage,  he  could  easily 
do  so  by  sending  him  a  simple  discharge;  but  when  he  re- 
ceived the  assignment  instead  of  a  discharge  he  was  charged 
with  notice  that  a  sale  was  or  might  be  contemplated,  instead 
of  a  payment;  and  when  he  executed  the  same,  and  placed 
it  in  the  hands  of  Eambusch,  he  necessarily  clothed  him  with 
the  power  to  do  the  act  which  an  assignment  usually  and 
regularly  contemplates  is  to  be  done,  namely,  to  sell  the  se- 
curity, and  deliver  the  assignment  to  carry  such  sale  into 
effect. 

"We  do  not  regard  the  fact  that  Eambusch  forged  an  agree- 
ment purporting  to  extend  the  time  of  payment  upon  the 
note  before  sending  it  to  Peters  as  of  any  moment.  If  our 
reasoning  is  correct,  the  fact  still  remains  that  Volckmann 
authorized  Eambusch  to  negotiate  and  sell  the  note  and 
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mortgage,  and  that  the  plaintiffs'  loss  resulted,  not  because 
the  agreement  of  extension  was  forged,  but  because  the  note 
and  mortgage,  whose  genuineness  were  warranted  by  the 
defendant,  were  forged.  Had  they  been  genuine,  the  plaint- 
iffs would  have  realized  all  that  was  paid  for  them,  whether 
the  agreement  of  extension  was  forged  or  genuine. 

Error  is  assigned  because  of  the  exclusion  of  the  letters 
written  by  Rambusch  to  Votckraann  prior  to  the  assign- 
ment, but,  as  the  letters  are  all  preserved  and  printed  in  the 
record,  and  we  have  considered  the  facts  shown  by  them  in 
our  discussion  of  the  case,  and  are  still  of  the  opinion  that 
the  verdict  was  rightly  directed,  it  becomes  unnecessary  ta 
consider  the  question  of  their  admissibility. 

By  the  Court. —  Judgment  affirmed. 


National   Distilling   Company,  Respondent,  vs.  Seidell  m  4*9 
Trustee,  Intervener,  Appellant.  iuTTS 

f 109  855 

June  3— June  82, 1899.  109  m 

Appealable  order:  Intervention:  Trustee  in  bankruptcy:  Discretion. 

L  An  application  by  a  person,  not  a  party  to  an  action,  for  leave  to  be 
made  a  party  is  a  special  proceeding,  and  an  order  denying  the  ap- 
plication is  appealable. 

2.  A  petitioner  for  leave  to  intervene  in  an  action  cannot  appeal  from 
the  judgment  rendered  in  the  action,  and  thereby  test  the  denial 
of  his  application. 

8.  The  provision  of  the  national  bankruptcy  act  (sea  11,  6),  that  the 
trustee  in  bankruptcy  may  be  ordered  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt,  was  not  intended  to 
regulate  the  practice  of  state  courts  and  require  them  to  make  the 
trustee  a  party  defendant  on  his  application,  but  to  place  upon  the 
trustee  the  official  duty  to  appear  and  defend  according  to  the  rules 
and  practice  of  the  state  court  so  as  to  protect  the  interests  of  the 
general  creditors. 


Digitized  by 


Google 


490  SUPREME  COURT  OF  WISCONSIN.         [103 

National  Distilling  Co.  vs.  SeideL 

4  Plaintiff  brought  its  action  and  attached  property  of  the  debtor, 
who  appeared,  answered,  and  traversed  the  affidavit  of  attach- 
ment More  than  four  months  after  the  commencement  of  the 
action,  the  debtor  was  adjudged  a  bankrupt  in  proceedings  under 
the  national  bankrupt  act  His  trustee  in  bankruptcy  applied  for 
an  order  making  him  a  party,  which  application  was  denied.  Held, 
that  the  trustee  occupied  the  same  situation  as  any  assignee  of 
property,  with  the  added  element  of  trusteeship  for  creditors,  and 
that  it  was  entirely  in  the  discretion  of  the  trial  court  either  to 
make  the  substitution,  or  join  him  as  defendant  as  a  new  party  in 
interest,  or  leave  him  to  appear  and  defend  in  the  name  of  his  as- 
signor. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

Plaintiff  commenced  an  action  against  defendant  Peterson 
to  recover  an  amount  claimed  on  contract,  and  such  proceed- 
ings were  duly  had  that  defendant's  property  was  attached, 
and  he  appeared  and  answered  the  complaint  and  also  trav- 
ersed the  affidavit  for  the  attachment.  More  than  four 
months  after  the  commencement  of  the  attachment  proceed- 
ings the  defendant  was  duly  adjudged  a  bankrupt  in  pro- 
ceedings under  the  bankrupt  law  and  George  Seidd  became 
the  trustee.  Thereafter  such  trustee  moved  the  court,  upon 
a  petition  setting  forth  the  facts,  for  an  order  making  him  a 
party  defendant  in  the  action  as  to  the  main  issue  and  the 
issue  in  the  attachment  proceedings  as  well.  The  motion 
was  denied  because  the  petition  in  bankruptcy  was  filed  more 
than  four  months  after  the  commencement  of  the  attachment 
proceedings.    The  petitioner  appealed. 

For  the  appellant  there  was  a  brief  by  Sylvester,  Scheiier 
<fe  Orthy  and  oral  argument  by  Frederick  Scheiber. 

Orren  T.  Williams,  for  the  respondent. 

Marshall,  J.  Eespondent  contends  that  the  order  is  not 
appealable,  relying  on  Cook  v.  Menasha,  95  Wis.  215,  and 
Smith  v.  Scott,  93  Wis.  453.     Such  cases  are  to  the  effect  that 
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an  order  denying  a  motion  made  by  a  party  to  an  action  to 
bring  in  additional  parties  is  not  appealable.  As  to  such  a 
moving  party  the  order  denying  the  motion  does  not  termi- 
nate the  action  and  prevent  a  judgment  from  which  an  ap- 
peal may  be  taken,  nor  is  it  an  order  in  a  special  proceeding. 
The  situation  is  different  where  a  person,  not  a  party  to  an 
actioji,  moves  the  court  for  leave  to  be  made  a  party.  Such 
a  proceeding  is  special,  and  an  order  denying  the  application 
is  appealable.  A  petitioner  for  leave  to  intervene  cannot 
appeal  from  the  judgment  and  thereby  test  the  denial  of  his 
application.  On  this  subject  the  case  is  ruled  by  Ellis  v. 
8.  W.  L.  Go.  94  Wis.  531. 

It  is  conceded  that  the  provision  of  the  national  bank- 
ruptcy act  —  to  the  effect  that  an  attachment  lien,  acquired 
on  the  property  of  a  person  in  proceedings  commenced  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy  by 
or  against  him,  shall  be  dissolved  by  the  adjudication  of  such 
person  to  be  a  bankrupt,  under  certain  circumstances  men- 
tioned in  such  act  —  has  no  application  in  this  case.  But  it 
is  said  the  trustee  in  bankruptcy  succeeded  to  the  rights  of 
the  assignor  and  was  entitled  to  be  made  a  defendant  be- 
cause, following  a  provision  of  the  bankruptcy  act,  he  was 
ordered  to  enter  his  appearance  and  defend  the  action  in  the 
state  court  and  contest  the  right  of  the  plaintiff  to  the  at- 
tachment lien.  That  provision  was  not  intended  to  regulate 
the  practice  in  state  courts  and  require  them  to  make  the 
trustee  a  party  defendant  on  his  application,  but  to  place 
upon  the  trustee  the  official  duty  to  appear  and  defend  ac- 
cording to  the  rules  and  practice  of  the  state  court  so  as  to 
protect  the  interests  of  the  general  creditors.  When  appel- 
lant applied  to  be  made  a  defendant  in  this  case  he  occupied 
the  same  situation  as  any  assignee  of  property  forming  the 
subject  of  litigation,  with  the  added  element  that  his  liabil- 
ity to  the  plaintiff,  as  trustee  for  all  the  creditors,  was  sub- 
stituted for  that  of  his  assignor,  bringing  the  situation  within 
the  scope  of  sec.  2801,  R.  S.  1878,  as  construed  by  this  court 
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in  HowiU  v.  Blodgett,  61  Wis.  376.  Such  section  provides 
that  in  case  of  a  transfer  of  interests  or  devolution  of  liabil- 
ity, the  action  may  be  continued  for  or  against  the  original 
party,  or  the  court  may  direct  the  person  to  whom  the  in- 
terest is  transferred,  or  upon  whom  the  liability  is  devolved, 
to  be  substituted  in  the  action  or  joined  with  the  original 
party,  as  the  case  requires.  It  will  be  observed  that  it  is 
left  entirely  to  the  discretion  of  the  trial  court  whether  to 
make  a  substitution,  join  the  new  party  in  interest  as  a  co- 
defendant,  or  leave  him  to  appear  and  defend  in  the  name 
of  the  assignor.  The  latter  course  was  decided  upon  by  the 
trial  court  in  this  case,  manifestly  upon  the  ground  that  the 
issues  were  all  made  up  and  the  interests  of  the  trustee  could 
be  fully  protected  without  any  change  of  parties.  It  is  not 
suggested  in  the  briefs  of  appellant's  counsel  that  there  was 
any  abuse  of  discretion  in  such  determination,  and  none 
could  be  made  successfully.  The  appeal  proceeds  on  the 
theory  that  because  the  trustee  was  authorized  to  appear 
and  defend,  and  the  trial  court  was  authorized  to  make  him 
a  party,  it  was  error  not  to  do  so.  That  position  is  clearly 
untenable.  The  application  for  leave  to  intervene  was  ad- 
dressed to  the  discretionary  power  of  the  court,  and  so  far 
as  can  be  seen  by  the  record  that  discretion  was  wisely  ex- 
ercised. 
By  tlve  Court. —  The  order  is  affirmed. 


North  Milwaukee  Town  Site  Company  No.  2,  Appellant, 

1U      ■6l4i  vs-  Bishop,  Respondent. 

June  S  —  June  22, 1899. 

Corporations:  Stock  subscriptions:  Calls:  Notice:  Bylaws,  who  may 

adopt 
1.  A  resolution  of  a  board  of  directors  of  a  corporation  providing  for 
calling  in  unpaid  stock  subscriptions,  to  be  paid,  "  either  in  cash 
or  by  a  promise  to  pay  in  the  form  of  a  land  contract  or  contracts, w 
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is  too  indefinite  to  constitute  a  valid  calL  It  fails  to  show  at  whose 
option  the  stockholder  may  pay  in  cash  or  land  contract,  prescribes 
no  conditions  and  fixes  no  terms  by  which  the  directors  are  to  be 
governed  in  the  settlement  of  the  balance  due  the  corporation,  and 
is  not  impartial  and  uniform. 

2.  In  an  action  to  enforce  payment  under  such  call  a  nonsuit  is  proper 
where  there  is  no  proof  of  giving  notice  of  such  call  according  to 
the  by-laws  of  the  corporation. 

&  A  call  for  the  unpaid  subscription  to  stock  of  a  corporation  having 
been  made,  the  notice  required  by  sec.  1754,  Stats.  1898,  to  be  given 
as  the  by-laws  shall  prescribe  is  not  properly  given  where  the  sec- 
retary followed  the  instructions  contained  in  a  resolution  of  the 
board  of  directors,  adopted  after  the  resolution  providing  for  the 
call,  no  by-law  on  that  subject  having  ever  been  adopted  by  the  cor- 
poration.   Such  resolution  cannot  take  the  place  of  a  by-law. 

4.  Unless  taken  away  by  the  charter  or  some  law  of  the  state,  the  power 
to  enact  suitable  by-laws  rests  alone  in  the  stockholders  of  the  cor- 
poration and  not  in  the  board  of  directors.  Expressions  to  the  con- 
trary in  In  re  Klaus,  67  Wis.  401,  held  obiter,  and  overruled. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.     Affirmed. 

The  plaintiff  is  a  corporation.  The  defendant  is  the  owner 
of  fifty-eight  shares  of  its  capital  stock,  of  the  par  value  of 
$100,  upon  which  assessments  to  the  amount  of  $54  have 
been  paid.  On  April  20,  1896,  the  plaintiff's  board  of  di- 
rectors adopted  the  following  resolution: 

"  Kesolved,  that  a  call  be,  and  hereby  is,  made  upon  the 
unpaid  portion  of  subscription  for  stock  in  this  company, 
amounting  to  $46  per  share,  the  same  to  be  paid  thirty  days 
from  date,  either  in  cash  or  by  a  promise  to  pay  in  the  form 
of  a  land  contract  or  contracts;  and  when  the  same  shall  be 
paid  that  the  stock  shall  be  shown  as  full-paid  on  the  books 
of  the  company;  and  the  secretary  is  hereby  directed  to 
proceed  and  use  all  legal  means  necessary  for  the  collection 
of  any  unpaid  portion  of  said  call,  and,  if  any  party  refuse 
or  neglect  to  make  such  payment,  proper  steps  be  taken  to 
advertise  and  foreclose  the  stock  upon  which  such  payment 
shall  not  have  been  made." 
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At  the  same  time  the  board  passed  the  following  resolu- 
tion :  "  Resolved,  that  the  secretary  be,  and  hereby  is,  in- 
structed to  notify  the  stockholders  of  this  company  of  said 
call  by  mailing  to  each  stockholder  a  copy  of  said  resolu- 
,  tion." 

The  defendant  failed  to  pay  the  call  so  made,  and  this  ac- 
tion was  commenced  to  enforce  payment.  After  hearing 
the  plaintiff's  evidence,  the  court  granted  a  nonsuit.  From 
a  judgment  for  defendant,  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Quarles,  Spence  cfc 
Quarles,  and  oral  argument  by  George  Lines. 

For  the  respondent  there  was  a  brief  by  W.  J.Turner  and 
Lynn  S.  Pease,  and  oral  argument  by  Mr.  Pease. 

Bardeen,  J.  The  judgment  of  nonsuit  was  justified  upon 
either  of  two  grounds: 

1.  The  proof  fails  to  show  a  valid  call.  The  resolution  of 
the  board  of  directors  provides  that  the  stockholder  may  pay 
either  in  cash  or  •"  by  a  promise  to  pay  in  the  form  of  a  land 
contract  or  contracts."  Just  what  was  intended  by  the 
statement  quoted  is  not  apparent.  Its  indefiniteness  is  suf- 
ficient to  condemn  it.  The  resolution  fails  to  show  at  whose 
option  the  shareholder  may  pay  in  cash  or  land  contract. 
It  prescribes  no  conditions,  and  fixes  no  terms  by  which 
either  the  board  of  directors  or  stockholders  are  to  be  gov- 
erned in  settlement  of  the  balance  due  the  corporation. 
Calls  of  this  kind  should  be  uniform  in  their  operation,  and 
not  of  such  a  character  as  to  permit  the  directors  to  practice 
favoritism  or  act  oppressively.  Germanic  I.  M.  Co.  v.  King, 
94  Wis.  439.  It  is  not  to  be  understood  that  a  call  may  not  be 
so  made  that  the  shareholder  may  pay  in  money  or  money's 
worth.  The  chief  requisites  are  that  it  should  be  impartial 
and  uniform,  and  sufficiently  definite  to  enable  the  stock- 
holder to  comply  with  its  requirements. 

2.  No  proof  was  made  of  giving  notice  of  such  call  accord- 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  495 

North  Milwaukee  Town  Site  Ca  No.  2  v&  Bishop. 

ing  to  the  by-laws  of  the  corporation.  Sec.  1754,  Stats.  1S98, 
provides  that,  "unless  otherwise  expressly  provided  by  law 
or  the  articles  of  organization,  the  directors  of  any  corpora- 
tion may  call  in  the  subscriptions  to  the  capital  stock  by  in 
stalments,  in  such  proportion  and  at  such  times  as  they  shall 
think  proper,  by  giving  such  notice  thereof  as  the  by-laws 
shall  prescribe." 

It  was  admitted  on  the  trial  that  no  by-law  of  the  corpo- 
ration in  this  regard  had  ever  been  adopted.  The  Action  of 
the  board  was  attempted  to  be  justified,  however,  by  show- 
ing that  the  board,  after  adopting  the  resolution  for  the  call, 
adopted  another  resolution  instructing  the  secretary  to  no- 
tify each  stockholder  thereof  by  mailing  to  him  a  copy  of 
said  resolution.  This  latter  action  of  the  board  is  claimed 
to  be  equivalent  to  a  regular  by-law,  and  answers  all  the 
purposes  of  the  statute.  The  difficulty  with  this  contention 
is  that  the  board  of  directors  have  no  power  to  enact  by- 
laws unless  so  authorized  by  law,  by  the  articles  of  organiza- 
tion, or  by  proper  action  of  the  stockholders.  A  by-law  is 
a  permanent  and  continuing  rule  for  the  government  of  the 
corporation  and  its  officers.  The  power  to  enact  them  re- 
sides primarily  with  the  stockholders.  They  have  few  func- 
tions to  perform,  and  this  right  to  make  by-laws  is  an  essen- 
tial and  an  important  one.  It  is  a  power  that  the  directors 
have  no  inherent  right  to  exercise.  This  is  the  rule  laid 
down  by  the  textwriters,  and  finds  ample  support  in  the  au- 
thorities cited  in  the  following  works:  2  Cook,  Stock,  §  700a; 
1  Thorn  p.  Corp.  §  956;  Ang.  Corp.  §  327.  In  the  Germania 
Case  cited,  it  is  said:  "We  hold,  therefore,  that  it  was  in- 
tended that  the  statutory  method  of  making  calls  should 
supersede  previous  common-law  methods,  and  to  prescribe  a 
uniform  and  reasonable  rule  easily  complied  with ; "  and  it 
was  accordingly  held  that  a  complaint  which  did  not  allege 
that  a  call  was  made  by  giving  such  notice  as  the  by-laws 
prescribed  fails  to  state  a  cause  of  action.    For  the  same 
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reason  such  an  action  cannot  be  sustained  until  proof  is  made 
in  conformity  to  these  requirements.  It  is  argued,  however, 
that  because  sec.  1776,  R.  S.  1878,  provides  that  "the  stock, 
property,  affairs,  and  business "  of  every  corporation  shall 
be  under  the  care  of  and  be  managed  by  a  board  of  di- 
rectors, the  power  to  enact  proper  by-laws  may  be  implied 
therefrom.  As  before  intimated,  the  power  to  make  by-laws 
is  incident  to  the  corporation  itself,  and  results  from  the 
necessity  of  such  a  power  to  enable  the  body  politic  to  an- 
swer to  the  purposes  for  which  it  was  created.  It  being  a 
valuable  and  important  right,  it  ought  not  to  be  taken  away 
by  inference  or  implication.  The  power  given  to  the  direct- 
ors to  control  the  stock  and  business  of  the  corporation  may 
«xist,  and  be  entirely  consistent  with  the  power  of  the  stock- 
holders to  say  upon  what  terms  and  conditions  the  stock  of 
the  corporation  shall  be  paid  for  and  issued.  We  therefore 
hold  that,  unless  taken  away  by  the  charter  or  some  law  of 
the  state,  the  power  to  enact  suitable  by-laws  rests  in  the 
stockholders  of  the  corporation,  and  not  in  the  board  of 
directors.  Our  attention  has  been  called  to  some  expressions 
used  in  the  opinion  in  In  re  Klaus,  67  Wis.  401,  to  the  effect 
that  the  directors,  and  not  the  stockholders,  may  make  the 
by-laws.  As  we  have  seen,  this  statement  of  the  law  is  con- 
trary to  all  of  the  adjudicated  cases,  and  cannot  be  sustained 
on  principle,  and  was  in  fact'  not  necessary  to  the  question 
decided.  In  that  regard  it  must  be  deemed  to  be  overruled. 
By  the  Court. — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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June  3— June  22, 1899. 

Wills:  Construction:  Provision  for  after-born  children:  Remainders: 
Bequests  by  implication:  Costs:  Attorneys9  fees:  Executors  and  ad- 
ministrators. 

1.  The  comprehensive  and  all-dominating  rule  in  construing  wills  is 

that  the  intention  of  the  testator  must  be  ascertained  from  the 
words  thereof,  in  the  light  of  all  surrounding  circumstances,  and 
that  intention  be  given  effect  In  case  of  doubt  such  construction 
should  be  adopted  as  will  support  and  give  effect  to  the  will  rather 
than  defeat  it,  and  as  will  tend  to  a. complete  distribution  of  his 
estate  rather  than  one  which  will  result  in  intestacy  as  to  any  part 

2.  A  testator,  being  childless,  but  his  wife  being  then  pregnant,  made 

his  will,  containing,  among  other  provisions,  a  devise  to  his  wife  of 
all  the  real  estate  of  which  he  died  seised,  to  have  and  to  hold  the 
same  until  the  youngest  child,  if  any  be  born,  attained  the  age  of 
twenty-one  years,  and  in  case  no  children  were  living  at  his  death, 
to  his  wife,  unless  she  remarried.  He  also  bequeathed  legacies  to 
his  sisters,  to  whom  he  was  under  moral  if  not  contractual  obliga- 
tions for  services  rendered  to  the  amounts  of  the  several  bequests, 
and  made  such  legacies  specific  charges  on  part  of  his  real  estate. 
Two  children  born  after  the  making  of  the  will  survived  him.  The 
widow  elected  not  to  take  the  provisions  given  her  by  the  will  On 
application  for  construction  of  the  will,  held: 

(1)  That  the  testator  had  in  mind  the  intention  that,  upon  the 
majority  of  the  youngest  of  his  after-born  children,  his  real  estate, 
meanwhile  devised  to  his  widow,  should  pass  to  his  children,  and 
that  the  failure  to  so  declare  was  merely  an  omission  to  express  an 
intention  fully  present  in  the  mind  of  the  testator. 

(2)  That  it  is  the  duty  of  the  court  to  declare  and  effectuate  such 
intention,  and  to  supply  the  ellipsis  or  omission  of  testator  by  add- 
ing to  that  paragraph  of  the  will  the  words,  "and  then  to  my  said 
children." 

(3)  That  by  the  will  itself  testator  devised  his  realty  to  his  chil- 
dren on  the  majority  of  the  youngest 

&  The  devise  to  testator's  two  children  of  a  remainder  in  his  real  estate 
upon  the  majority  of  the  youngest  constitutes  a  provision  for  them 
within  the  meaning  of  sec.  2286,  R.  S.  1878.  The  estate  should  there- 
fore be  assigned  and  distributed  according  to  the  terms  of  the  will, 
Vou  103  —  32 
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subject  to  such  modifications  as  resulted  from  the  widow's  election 
to  take  by  law,  and  not  under  the  wilL 

4  The  right  and  liability  of  litigants  as  to  taxable  costs,  and  the 
amount  thereof,  is  wholly  statutory,  and  to  authorize  the  court  to 
allow  or  apportion  costs  it  is  necessary  that  a  specific  provision  of 
statute  giving  such  authority  should  exist 

&  It  is  a  settled  rule  of  construction,  in  this  state,  that  under  sec.  2949, 
Stats.  1898,  in  cases  involving  the  probate  or  construction  of  wills, 
a  discretion  rests  in  the  supreme  court  to  allow  or  withhold  tax- 
able costs,  or  to  authorize  their  payment  out  of  the  estate;  and 
where  a  contest  in  such  actions  is  entirely  justifiable  and  presents 
questions  of  law  worthy  of  consideration,  it  is  proper  that  the  tax- 
able costs  of  both  parties  in  the  supreme  court  should  be  ordered 
paid  out  of  the  estate. 

6.  In  such  cases  the  costs  in  the  circuit  court  must  be  governed  by  the 

discretion  of  that  court,  under  sea  2918,  Stats.  1898,  as  to  who  shall 
recover  costs,  not  exceeding  those  taxable  under  the  fee  bill,  and 
as  to  whether  the  recovery  shall  be  of  the  whole  or  only  part  of 
«uch  taxable  costs,  which  discretion  is  controlled  in  some  meas- 
ure by  sec.  2932,  Stats.  1898,  requiring  that  any  costs  taxed  against 
an  executor  shall  be  collected  out  of  the  estate  unless  the  court 
shall  direct  them  to  be  paid  by  him  personally  for  mismanagement 
or  bad  faith. 

7.  In  such  cases  the  taxable  costs  in  county  court  are  controlled  by 

sec  4041,  Stats.  1898,  in  applying  which  the  county  court  is  in  some 
measure  restrained  by  sec  2932,  Stats.  1898,  which  applies  to  all 
courts. 

8.  The  supreme  court  will  not  attempt  to  direct  in  advance  the  discre- 

tion, thus  vested  in  the  circuit  and  county  courts,  though  it  is  sub- 
ject to  review,  if  abused. 

9.  The  allowance  and  ordering  payment  out  of  an  estate,  or  from  one 

party  to  another,  of  expenses  not  taxable  by  statute,  such  as  gen- 
eral counsel  fees  and  the  like,  is  without  authority  of  law  and 
should  not  longer  be  indulged  in;  but  the  cases  and  extent  in  which 
one  party,  or  any  fund,  should  be  required  to  contribute  to  the  ex- 
penses of  another,  in  litigation,  must  be  limited  by  the  cost  stat- 
utes and  the  fees  therein  prescribed,  except  as  to  counsel  fees  and 
other  expenses  reasonably  incurred  by  an  executor  or  any  other 
trustee  in  the  performance  in  good  faith  of  his  duties. 

10.  Courts  should  be  cautious  in  allowing  attorneys'  fees  for  services 
ostensibly  rendered  to  executors,  but  in  spirit  and  effect  rendered 
to  one  of  the  opposing  interests  of  the  respective  claimants  upon 
the  estate,  and  in  such  case  each  litigant  should  bear  the  expenses 
of  litigation  which  he  has  incurred. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

On  April  11, 1890,  Charles  Donges,  being  childless,  but 
his  wife  then  being  pregnant,  made  and  executed  his  will, 
with  the  following  material  provisions:  "First.  After  my 
just  debts  and  funeral  expenses  are  paid,  I  give  and  bequeath 
to  my  beloved  wife,  Clara  Donges,  all  the  real  estate  of  which 
I  may  die  seised,  together  with  the  rents,  income,  and  profits 
thereof;  to  have  and  to  hold  the  same  until  the  youngest 
of  my  children,  if  any  be  born  me,  shall  attain  the  age  of 
twenty-one  years.  Second.  In  case  there  are  no  children 
living  at  the  time  of  my  decease,  my  said  wife  shall  be  the 
sole  owner  of  my  real  estate.  Third.  In  case  my  said  wife 
shall  intermarry  again,  she  shall  only  have  her  dower  inter- 
est in  my  property.  Fourth.  The  household  property  my 
wife  shall  hold  absolutely."  Fifth  was  a  bequest  of  $1,000 
to  each  of  four  sisters,  to  be  paid  one  year  after  decease,  and 
charged  upon  an  undivided  half  interest  in  a  specified  parcel 
of  real  estate.  Seventh  and  eighth  bequeathed  the  undi- 
vided half  interest  in  the  business  of  Donges  Bros.,  to  tes- 
tator's brother  and  partner,  Jacob  Donges,  with  the  proviso 
that,  in  case  of  the  death  of  Jacob  before  testator,  the  same 
should  be  divided  among  "my  wife  and  children."  Ninth, 
in  case  of  the  death  of  the  wife  without  issue,  all  property 
bequeathed  to  her  should  go  to  Jacob. 

Jacob  Donges  survived  the  testator,  as  also  the  wife,  Clara, 
and  two  children,— Ella,  born  July  24,  1890,  and  Anita, 
born  December  29,  1893.  Testator's  estate  consisted  of  a 
share  in  two  or  three  parcels  of  real  estate,  the  interest  in 
the  firm  of  Donges  Bros.,  and  practically  no  other  personal 
property.  The  widow  duly  elected  to  take  her  rights  by  law, 
and  not  by  the  will.  It  was  shown  by  extrinsic  evidence 
that  probability  of  children  was  upon  testator's  mind  at  and 
before  the  execution  of  the  will;  also,  that  he  considered 
himself  under  a  moral,  if  not  a  contractual,  pecuniary  obli- 
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gation  to  his  sisters  to  about  tho  amount  of  their  legacies  in 
the  fifth  paragraph,  for  services  rendered.  Upon  petition 
of  the  children  for  construction  of  the  will  the  county  court, 
and  on  appeal  the  circuit  court,  considered  that  no  provision 
was  made  for  them,  and  that  it  did  not  appear  by  the  will 
that  the  testator  intended  that  no  provision  should  be  made, 
and  accordingly  adjudged  that  they  were  entitled  to  the 
same  shares  as  if  no  will  had  been  made,  which  resulted  in 
complete  abrogation  of  the  will,  so  that  they  were  entitled 
each  to  one  third  of  all  personal  property,  and  each  to  one 
half  of  all  real  estate  subject  to  the  mother's  dower.  The 
sisters,  legatees  under  the  fifth  provision  of  the  will,  prose- 
cute this  appeal. 

For  the  appellants  there  was  a  brief  by  Quarles,  Spence  A 
Quarles,  and  oral  argument  byTT.  C.  Quarles. 

For  the  respondents  there  was  a  brief  by  WvnJder,  Fland- 
ers, Smith,  Bottum  &  Vilas,  and  oral  argument  by  F.  O. 
Winkler. 

Dodge,  J.  Sec.  2286,  R.  S.  1878,  is,  by  its  terms,  to  take 
effect  and  confer  upon  an  after-born  child  the  share  which 
he  would  have  had  in  the  event  of  intestacy  when  the  parent, 
by  his  will,  makes  no  provision  for  such  child,  unless  it  is 
also  apparent  by  the  will  that  he  intended  to  make  no  pro- 
vision for  him.  The  first  question  is,  therefore,  whether  or 
not  provision  is  made  for  the  two  respondents,  both  born 
after  the  making  of  their  father's  will,  at  which  time  he  had 
no  children. 

The  comprehensive  and  all-dominating  rule  in  construing 
wills  is  that  the  intention  of  the  testator  must  be  ascertained 
from  the  words  thereof,  in  the  light  of  all  surrounding  cir- 
cumstances, and  that  intention  be  given  effect.  To  accom- 
plish this,  multitudinous  minor  rules  have  been  announced, 
more  or  less  technical,  which,  however,  serve  not  so  much 
to  restrict  or  constrain  the  judicial  mind  as  simply  to  guide 
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and  to  indicate  probabilities  in  the  absence  of  countervailing 
considerations.  None  of  them  are  to  be  followed  blindly  if 
they  lead  to  subversion  of  what  was  clearly  the  intention  of 
the  testator.  Among  these,  two  are  relevant  to  the  present 
consideration:  first,  that  in  case  of  doubt  such  construction 
will  be  adopted  as  to  support  and  give  effect  to  the  will, 
rather  than  to  defeat  it;  second,  that  a  testator  is  presumed 
to  have  intended  a  complete  distribution  of  his  estate,  and  a 
construction  tending  to  that  end  will  be  preferred  to  one 
which  results  in  intestacy  as  to  any  part.  Mann  v.  Hyde,  71 
Mich.  278;  Given  v.  Hilton,  95  U.  S.  591, 594.  In  the  carry- 
ing out  of  this  latter  rule  courts  often  find  themselves  con- 
strained to  discover  an  intention  to  give,  by  the  will,  that 
which  is  not  in  fact  given  by  express  words,  but  which,  it  is 
clear  from  the  other  bequests  and  devises,  it  was  the  inten- 
tion of  the  testator  tQ  give,  as  being  so  clearly  implied  from 
the  gifts  in  fact  made  and  the  purpose  of  the  will  that  silence 
can  signify  only  an  omission  to  state  that  which  was  in  the 
testator's  mind  and  intended.  These  are  called  devises  or 
bequests  by  implication.  Mr.  Schouler  (Wills,  §  561)  states 
the  general  rule:  "A  devise  will  be  raised  by  implication 
under  a  will  where  the  context  requires  it,  and  the  devise  is 
not  in  express  terms;"  and,  after  a  few  illustrations,  sums 
Up  the  subject  as  follows:  "In  short,  a  gift  by  implication 
may  be  presumed  wherever  the  conclusion  is  irresistible  that 
the  testator  so  intended  it." 

The  will  before  us  contains  this  language:  "I  give  and 
bequeath  to  my  wife,  Clara  Donges,  all  the  real  estate  of 
which  I  may  die  seised ;  to  have  and  to  hold  the  same  until 
the  youngest  of  my  children,  if  any  be  born  to  me,  shall  at- 
tain the  age  of  twenty-one  years.  In  case  there  are  no  chil- 
dren living  at  the  time  of  my  decease,  my  said  wife  shall  be 
the  sole  owner  of  my  real  estate."  The  question  arises  at 
once,  What  was  the  intention  of  the  testator  as  to  his  real 
estate  if  children  were  born  to  him  and  living  at  the  time  of 
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his  decease,  after  the  youngest  attained  twenty-one  years  of 
age?  Did  he  or^did  he  not  have  any  intention  on  the  sub- 
ject when  he  made  his  will?  To  answer  this  question  we 
may  be  aided  by  an  examination  of  the  conclusions  reached 
by  courts  in  cases  of  greater  or  less  similarity.  Peat  v.  Pow- 
ell, 1  Eden,  479;  Hale  v.  Beck,  2  Eden,  229;  Atkinson  v. 
Paice,  1  Brown,  Ch.  91;  Goodright  v.  Hoskvns,  9  East,  306; 
Ex  parte  Rogers,  2  Madd.  449;  Tomkins  v.  Tomkins,  cited  in 
1  Burrows,  234;  Gardiner  v.  Stevens,  30  Law  J.  Ch.  199; 
Wilks  v.  Williams,  2  Johns.  &  H.  125;  Tyson  v.  Blake,  22 
N.  Y.  558;  Low  v.  Harmony,  72  N.  Y.  408;  In  re  Moore's 
Estate,  152  K  Y.  602;  Ramsay  v.  De  Remer,  65  Hun,  212; 
Robinson  v.  Greene,  14  R.  I.  181,  190;  BenUey  v.  Kaufman, 
12  Phila.  435;  Eldredv.  Shaw,  112  Mich.  237;  New  England 
T.  Co.  v.  Pitkin,  163  Mass.  506;  Baker  v.  McZeod's  Estate, 
79  Wis.  534,  543.  .*« 

Peat  v.  Powell:  Gift  was  in  trust  for  son  till  he  attained 
twenty-one,  and  then  trust  should  cease.  The  words,  "  and 
then  to  my  son  and  his  heirs,"  were  interpolated  by  impli- 
cation. Bale  v.  Beck;  Gift  in  trust  to  pay  interest  to  the 
plaintiff,  an  infant,  until  she  came  to, the  age  of  twenty-one 
years.  Court  implied  a  bequest  to  plaintiff  absolutely  after 
twenty-one.  Atkinson  v  Paice:  The  bequest  was  "  in  trust 
to  J.  F.  L.  till  he  comes  of  age."  Held,  that  absolute  be- 
quest after  majority  would  be  implied.  Ooodright  v.  Hos- 
kins:  Bequest  to  son  Richard  until  his  son  Thomas  attained 
the  age  of  twenty-one  years,  and  no  longer;  but,  in  case  said 
Thomas  die  in  minority,  then  remainder  to  others.  Held 
an  implication  of  a  bequest  to  Thomas  upon  his  attaining 
majority.  Gardiner  v.  Stevens:  Property  bequeathed  in  trust 
for  A.  and  B.  till  B.  is  twenty-five  years  old.  In  case  of 
death  of  A.  and  B.  before  that  time,  then  over  to  others. 
Court  held  an  implication  raised  that  A.  and  B.  should  take 
the  remainder  when  B.  attained  the  age  of  twenty-five  years. 
Ex  parte  Rogers:  Bequest  in  trust  for  married  niece  A.,  to 
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pay  her  interest,  independently  of  her  husband,  during  her 
life,  and  upon  her  decease  without  issue  to  pay  over  to  others. 
Held  that,  having  children,  they  took  the  principal  of  the 
legacy  by  necessary  implication.  Low  v.  Harmony:  Bequest 
to  A.  for  life,  and,  in  case  she  die  without  issue,  then  to  tes- 
tator's other  heirs.  A  bequest  to  her  children,  if  she  have 
any,  raised  by  implication.  In  re  Moore's  Estate:  Estate  for 
life  to  testator's  two  sons  and  the  survivor.  After  the  death 
of  the  two  sops*  and  their  heirs,  if  they  have  any,  beqifest 
over  to  others.  Court  implied  "  heirs  "  to  mean  "  heirs  of 
the  body,"  and  that,  being  such,  they  took  the  fee.  Ramsay 
v.  De  Remer:  Bequest  to  granddaughter  Nellie,  and,  in  case 
she  shall  die  without  issue,  then  over  to  others.  Bequest  to 
issue  raised  by  implication,  the  court  saying:  "While  it  is 
not  expressly  so  stated  in  the  will,  the  plain  implication 
is  that  the  testator  intended  the  property  in  question  should 
be  held  and  enjoyed  by  the  plaintiff  and  her  issue.  Where 
the  intent  can  be  clearly  collected  from  the  writing  it  is  the 
duty  of  the  court  to  give  effect  to  that  intent,  provided  no 
rule  of  law  is  thereby  violated;  and  devises  by  implication 
will  be  upheld  where  no  gift  of  the  property  is  made  in  formal 
language."  Baker  v.  McLeotfs  Estate:  Bequest  was  of  the 
whole  estate  in  trust  for  an  only  daughter,  an  infant,  to  pay 
over  rents  and  profits  or  principal  as  trustee  should  deem 
for  the  advantage  of  the  daughter,  and  all  the  principal  to 
be  paid  to  her  when  she  should  attain  the  age  of  twenty-one 
years,  and  upon  her  death  under  the  age  of  twenty-one  years 
the  estate  was  bequeathed  to  others.  The  court  held  that 
the  plain  intent  of  the  testator  justified  the  addition  of  the 
words  "  without  issue  "  to  the  contingency  of  her  death  a 
minor,  and  that,  she  having  died  in  her  minority,  but  leav- 
ing issue,  a  bequest  of  the  estate  to  such  issue  would  be 
raised. 

A  careful  reading  of  the  whole  will  leads  us  irresistibly  to 
the  conclusion  that  the  testator  had  in  mind  the  intention 
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that  upon  the  majority  of  the  youngest  of  his  after-born 
children  the  real  estate,  which  meanwhile  was  devised  to 
his  widow,  should  pass  to  them,  and  that  the  failure  to  so 
declare  was,  as  in  the  many  cases  above  referred  to,  merely 
an  omission  to  express  an  intention  fully  present  in  the  mind 
of  the  testator.  No  other  disposition  is  made,  and  all  the 
other  contingencies,  except  the  existence  of  such  children 
after  attaining  the  age  of  twenty-one  years,  are  covered. 
The  leaving  of  such  estate,  with  the  attention  of  the  testator 
obviously  turned  to  the  probable  existence  of  such  children, 
and  the  presumed  inclination  to  provide  for  them,  when 
added  to  the  purpose  of  the  will  in  the  light  of  certain  ex- 
trinsic evidence  as  to  the  situation,  leaves  no  doubt  in  our 
minds  of  this  intention  of  the  testator;  and  it  is  our  duty  to 
declare  and  effectuate  such  intention  in  a  case  like  this,  and 
to  supply  the  ellipsis  or  omission  of  the  testator,  so  that  there 
shall  be  added  to  the  first  paragraph  of  the  will,  "aiyl  then 
to  my  said  children,"  and  to  hold  that  by  the  will  itself  the 
realty  is  devised  to  respondents  upon  the  majority  of  the 
youngest. 

The  question  next  arises  whether  this  devise  to  his  two 
children  of  all  of  his  real  estate  upon  the  arrival  of  the 
yougest  at  the  age  of  twenty-one  years  is  a  "provision"  for 
these  after-born  children,  within  the  meaning  of  the  statute. 
It  is  said  this  is  not  a  present  available  provision  for  their 
support  and  maintenance  from  the  time  of  his  death,  and  it 
is  perhaps  contingent  to  the  extent  that  it  may  be  defeated 
by  the  death  of  both  of  said  children  before  the  youngest 
shall  attain  the  age  of  twenty-one  years.  The  authorities 
on  this  subject  are  not  without  conflict.  In  some  states  a 
bequest  has  been  held  not  a  provision  within  the  meaning 
of  the  statute,  because  running  only  to  a  class,  of  which  the 
after-born  child  became  one ;  and  in  others  it  is  held  that 
the  provision  required  by  the  statute  must  be  an  adequate  or 
available  one,  and  not  postponed  or  reversionary;  while  in 
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other  states  a  contrary  view  upon  both  of  these  propositions- 
has  been  maintained.  The  first  of  these  positions  is  sup- 
ported by  Bowen  v.  Hoxie,  137  Mass.  527;  Rhodes  v.  Wddy, 
46  Ohio  St.  234;  Holloman  v.  Copekmd,  10  Ga.  79;  Water- 
man v.  Hawkins,  63  Me.  156;  Potter  v.  Brown,  11  R.  I.  232; 
WUlard^s  Estate,  68  Pa.  St.  327.  It  has  little  relevancy  here. 
It  rests  on  the  very  obvious  ground  that  a  donation  to  a 
class  —  like  "my  children"  or  "my  heirs " — which  in  fact 
exists  at  the  time  of  making  the  will  indicates  no  thought 
in  the  mind  of  the  testator  of  an  after-born  child,  and  justi- 
fies no  conclusion  that  any  provision  was  intended  to  be 
made  for  him.  It  constitutes  no  evidence  that  the  parent 
did  not  entirely  overlook  the  possibility  of  such  child's  ex- 
istence. E  converso  to  this  class  of  cases  are  Meares  v. 
Meares9  Ex*rs,  4  Ired.  Law,  192;  and  Van  Duseris  Estate,  5 
Pa.  Dist.  234,  where  bequest  to  a  class  was  held  "  provision  " 
for  the  after-born,  it  being  apparent  that  the  father  had  in 
mind  the  possibility  of  future  issue  to  take  as  part  of  such 
class.  In  the  will  before  us,  however,  where  the  donation 
is  expressly  and  unmistakably  to  the  after-born  children,  no 
doubt  can  exist  that  the  gift  was  intentional,  and  any  forget- 
fulness  or  omission  is,  of  course,  excluded  from  possibility. 

The  second  position,  namely,  that  a  mere  contingent  or 
future  bequest  or  devise  does  not  constitute  a  "provision," 
within  the  meaning  of  the  statute,  is  much  urged  by  the  re- 
spondents, and  is  supported  by  the  citation  of  many  of  the 
authorities  above  mentioned,  as  to  which  it  may  be  noted 
generally  that  most  of  them  are  rested  on  both  grounds ; 
and  it  is  difficult  to  discover  that  the  courts  would  have 
held  the  provisions  insufficient  merely  on  the  ground  that 
the  bequests  were  postponed  or  contingent. 

In  HoUingsworttts  Appeal,  51  Pa.  St.  521,  however,  the 
insufficiency  of  the  donation  was  undoubtedly  the  sole  ground 
of  holding  the  statute  not  satisfied.  In  that  case  all  the  es- 
tate was  given  absolutely  to  the  wife  of  the  testator,  who 
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was  appointed  guardian  of  the  children  during  their  minor- 
ity, and  they  committed  "  entirely  and  fully  to  her  affection, 
judgment,  and  discretion  for  their  maintenance,  education, 
and  future  provision,  and  which  guardianship  I  intend  and 
considenas  a  suitable  and  proper  provision  for  such  child  or 
children."  The  testator  had  no  children,  but  contemplated 
after-born,  one  of  whom  was  born  nine  days  after  the  date 
of  the  will.  In  WiUard's  Estate,  68  Pa.  St  327,  while  much 
weight  is  given  to  the  fact  that  the  only  provision  for  the 
after-born  child  resulted  from  its .  becoming  a  member  of  a 
class,  viz.,  "  heirs  at  law,"  yet  the  court  undoubtedly  laid 
much  stress  on  the  fact  that  the  bequest  was  reversionary 
only,  it  being  of  a  remainder  to  his  heirs  in  $3,000  upon  the 
death  of  the  testator's  mother  and  in  a  $7,000  homestead 
upon  the  death  of  the  testator's  widow;  and  the  case  is 
probably  authority  to  the  proposition  that  such  a  bequest  is 
not  a  "  provision,"  within  the  meaning  of  the  Pennsylvania 
statute,  for  the  reason  that  it  does  not  "  provide "  for  the 
needs  of  the  children  presently  upon  the  death  of  their 
father,  although  the  court  does  say:  "The  statute  does  not 
say  fully  or  equally  provided  for.  It  may  be  true  that,  if  it 
clearly  appears  by  the  terms  of  the  will  that  an  after-born 
child  was  within  the  special  intention  of  the  testator,  if  there 
was  any  provision,  no  matter  how  inadequate,  the  words  of 
the  statute  would  be  satisfied."  It  must  be  borne  in  mind, 
however,  that  the  Pennsylvania  statute  goes  much  further 
than  ours,  and  has  a  different  purpose,  in  that  it  attempts 
not  only  to  make  provision  for  children  overlooked  or  un- 
intentionally omitted  by  an  ancestor,  but  restrains  the  power 
of  a  testator  to  disinherit  children  at  all ;  and,  such  being 
the  purpose  and  policy  of  the  legislature,  a  very  natural  and 
proper  construction  would  import  the  word  "  reasonable  "  as 
a  qualification  of  the  word  "  provision."  In  Waterman  v. 
Hawkins,  63  Me.  156,  the  decision  is  again  very  ambiguous 
as  to  whether  the  failure  to  provide  was  because  the  only 
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bequest  of  which  the  child  could  have  any  advantage  was  a 
general  one  "  to  my  heirs,"  or  because  it  was  reversionary 
and  contingent,  being  dependent  upon  the  life  or  widow- 
hood of  testator's  widow.  Stress  is  laid  upon  both  grounds, 
and  it  is  the  joining  of  the  two  which  is  held  to  leave  the 
statute  requiring  provision  for  a  child  unsatisfied.  The  court 
said :  "A  child  of  a  testator,  born  after  his  death,  cannot,  in 
any  proper  sense  of  the  term,  be  deemed  i  provided  for  in 
his  will '  by  a  general  devise  of  a  reversion  to  the  heirs  of 
the  testator.  There  is  nothing  in  such  a  provision  to  sug- 
gest that  the  child  was  thought  of  by  the  testator.  The  form 
of  expression  would  indicate  the  contrary."  In  Maine,  as 
in  Pennsylvania,  the  statute  restricts  a  testator  from  disin- 
heriting his  after-born  children  absolutely.  In  Potter  v. 
Jiroion,  11  R.  I.  232,  the  alleged  provision  for  an  after-born 
child  was  a  bequest  in  trust  for  an  existing  daughter,  to  be- 
come hers  absolutely  on  marriage  or  majority,  with  remain- 
der over  to  her  brothers  and  sisters  then  living  in  case  of  her 
death  unmarried  and  a  minor.  The  court  rested  its  conclu- 
sion that  no  provision  was  made  for  the  after-born  child 
mainly  upon  the  inadequate  and  contingent  character  of  the 
bequest,  but  also  on  the  general  classification  of  the  benefi- 
ciaries of  that  bequest,  pointing  out  that  it  might  include 
not  only  this  after-born  child -of  the  testator,  but  also  any 
children  whom  his  widow  might  have  by  a  subsequent  hus- 
band, and  upon  both  grounds  held  that  there  was  no  appar- 
ent intention  in  the  testator  to  provide  for  the  child  in  ques- 
tion. The  statute  in  Rhode  Island,  like  those  before  referred 
to,  is  restrictive  of  the  testator's  intention,  and  does  not  per- 
mit disinheritance  of  an  after-born  child. 

The  case  of  JBowen  v.  Hoxie,  137  Mass.  534,  is  strongly 
pressed  by  respondents,  and  is  quite  uniformly  cited  as  sus- 
taining both  of  the  foregoing  propositions.  There  the  testa- 
tor, after  making  bequests  to  his  wife  and  living  children, 
left  the  sum  of  $50,000  in  trust,  income  to  his  wife  during 
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life,  and  on  her  death  to  surviving  children  by  her.  The 
court  pointed  out  first  that  the  provision,  if  any,  to  the  after- 
born  child  was  a  wholly  unintentional  one,  saying,  "  The 
most  that  can  be  said  is  that  the  provision  for  a  class  hap- 
pens to  be  broad  enough  to  include  her;"  and  then  pro- 
ceeded to  point  out  its  insufficiency,  in  that  it  was  not  a 
present  provision,  but  might  fall  in  only  after  a  long  lapse 
of  time,  saying,  "  She  might  live  long,  marry,  have  children, 
and  die,  without  ever  coming  into  the  enjoyment  of  her 
share  or  interest,  to  which,  as  one  of  a  class,  she  might  be 
entitled ; "  and  upon  these  grounds  held  that  it  did  not  con- 
stitute a  provision  within  the  meaning  of  the  Massachusetts 
statute,  which,  like  those  above  mentioned,  gave  an  intes- 
tate's share  absolutely,  if  no  provision  was  made,  without 
recognizing  the  testator's  right  to  intentionally  withhold 
such  provision.  This  case,  however,  has  been  construed  by 
the  supreme  court  of  Masachusetts  in  In  re  Minot,  164 
Mass.  38,  whereby  it  is  limited  to  the  one  ground,  viz.,  that 
the  bequest  to  the  after-born  child  was  unintentional,  and  it 
is  said  that  its  reversionary  character  would  not  have  de- 
stroyed its  effect  as  a  provision.  In  that  case  the  whole  of 
the  property  was  given  to  a  trustee,  income  to  the  testator's 
widow  during  life,  and  reversion  to  those  who  would  then 
be  his  heirs  at  law  by  blood.  At  the  time  of  the  making  of 
the  will  he  had  no  children,  but  his  wife  was  pregnant,  and 
the  court  held  that  by  the  expression  "heirs  at  law  by 
blood  "  he  had  in  mind  and  intended  after-born  children, 
and  that,  so  construed,  it  constituted  a  provision. 

In  Rhodes  v.  Weldy,  46  Ohio  St.  234,  an  after-born  child 
was  held  not  provided  for  by  devise  to  the  widow  of  all  real 
estate  for  her  life,  and  after  her  death  to  the  heirs  of  her 
body  begotten,  and,  in  the  event  of  her  death  without 
issue,  over  to  collateral  kindred.  The  grounds  of  the  de- 
cision were  complex,  and  involved  the  consideration  that 
the  child  could  have  the  benefit  only  by  the  accident  of 
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her  becoming  a  member  of  a  class.  "It  was  intended  as 
a  comprehensive  direction  of  the  course  which  the  prop- 
erty should  take  after  the  immediate  object  of  the  testator's 
bounty  should  die."  The  court  said  it  was  wholly  imma- 
terial whether  the  interest  of  the  child  was  contingent  or 
vested,  and,  after  referring  to  the  authorities  above  re- 
viewed, added  to  the  ground  above  stated  the  consideration 
that  it  was  not  a  present  or  available  provision  for  her.  The 
statute  in  Ohio,  while  different  from  our  own,  yet  does  re- 
serve to  the  testator  power  to  disinherit  by  making  his  inten- 
tion so  to  do  apparent  by  the  will. 

In  Michigan,  where  we  find  our  statute  in  exact  words,  in 
Stebbim  v.  Stebbins,  94  Mich.  304,  construing  a  statute  cor- 
responding to  our  sec.  2287,  the  court  held  that  a  mere  do- 
nation to  the  issue  of  a  deceased  child  of  a  family  Bible  and 
a  privilege  to  select  certain  ornaments  and  clothing  as  me- 
mentos was  not  intended  as  a  provision,  and,  it  appearing  as 
a  fact  that  the  omission  to  make  other  provision  for  her  was  by 
accident  and  unintentional,  enforced  the  statute  in  her  favor. 
The  court  said:  "It  would  undoubtedly  be  true  that  she 
would  be  concluded  by  the  terms  of  the  will  itself  if  the  tes- 
tator had  made  some  provision  for  her  of  a  substantial  char- 
acter, however  insignificant  it  might  be  in  amount,  but  which 
showed  that  he  intended  it  as  a  provision,  and  not  as  a  keep- 
sake merely."  In  Forbes  v.*  Darling,  94  Mich.  621,  a  bequest 
of  all  property  to  the  widow,  with  binding  directions  to  pro- 
vide for  the  maintenance  and  education  of  children  during 
minority,  was  held  to  be  a  provision  for  them;  although  the 
court  also  held  that  the  degree  and  quality  of  maintenance 
and  education  furnished  could  not  be  inquired  into. 

In  Illinois  the  statute  is,  in  general  policy,  like  ours,  reserv- 
ing the  testator's  power  to  disinherit  if  he  so  intends,  but  pro- 
viding against  unintentional  omission.  In  Osbom  v.  Jeferson 
Nat.  Bank,  116  111.  130,  the  court  construed  a  will  devising  all 
property  to  the  testatrix's  husband  if  he  survived  her,  and 
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if  he  did  not  survive  her  and  she  should  die  leaving  a  child 
or  children,  then  to  her  children.  The  husband  did  survive. 
The  court  said:  "  As  to  the  provision  for  the  after-born  chil- 
dren, the  statute  is  silent  as  to  its  extent,  or  whether  it  shall 
be  reasonable  or  not,  or  as  to  when  it  shall  commence  or 
when  terminate;  but  by  its  plain,  unambiguous  meaning  it 
applies  only  to  children  for  whom  no  provision  is  made  by 
the  will.  If  any  provision  is  made  for  them,  then  they  do 
not  come  within  the  purview  of  the  statute.  The  testatrix 
was  to  be  the  sole  judge  of  what  this  provision  should  be, 
and  that  the  same  was  not  to  be  left  for  the  determination 
of  the  courts  is  manifest  by  the  second  clause  of  the  section, 
which  authorizes  the  disinheritance  of  such  child  or  children 
altogether."  And  it  was  held  that  whether  the  will  made 
a  provision  or  not,  it  made  perfectly  plain  that  the  testatrix 
had  after-born  children  in  mind,  and  that  her  intention  was 
that  they  should  have  no  other  provision  than  that  so  made 
for  them. 

Other  authorities  bearing  not  so  directly  on  the  subject 
are  Bhoton  v.  Blevin,  99  Cal.  645;  Hochensmith  v.  Blusher, 
26  Mo.  237;  McCourtney  v.  Mathes,  47  Mo.  533. 

In  Wisconsin  the  question  has  never  been  decided.  It  was 
raised  in  the  case  of  Verrinder  v.  Winter,  98  Wis.  287,  but 
expressly  left  unanswered.  The  same  word  used  in  sec. 
2171,  R.  S.  1878,  which  puts  a  widow  to  her  election  in  case 
any  provision  is  made  for  her,  has  been  construed  more  than 
once  (Fan  Steenwyck  v.  Washburn,  59  Wis.  483 ;  Turner  v. 
Scheiber,  89  Wis.  1;  Melms  v.  Palst  B.  Co.  93  Wis.  140),  the 
general  result  of  which  is  to  give  the  word  an  exact  literal 
meaning,'  and  to  hold  that  the  giving  to  the  widow  anything 
in  form  is  a  "  provision,"  within  that  statute,  whether  it  be 
hers  in  possession,  or  whether  it  be  valuable.  Thus,  in  Van 
Steenwyck  v.  Washburn,  supra,  nothing  whatever  was  given 
the  widow,  but  estate  placed  in  the  hands  of  trustees  with 
direction  to  expend  whatever  might  be  necessary  to  provide 
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for  her  comfort  and  physical  health.  This  was  held  a  "  pro- 
vision," and  the  same  view  taken  in  Minnesota.  Washburn 
v.  Van  Steenwyck,  32  Minn.  336.  In  Turner  v.  Scheiber,  supra, 
a  devise  to  trustees,  binding  them  to  support  the  testator's 
widow  during  her  life,  was  held  to  be  a  provision.  And  in 
Mdms  v.  Pabst  B.  Co.,  supra,  a  bequest  to  her  of  all  prop- 
erty charged  with  the  payment  of  debts  which  would  more 
than  consume  it  all,  was  so  held. 

Considering  our  own  statute  untrammeled  by  the  variant 
decisions  of  other  courts,  it  must  be  borne  in  mind  that  the 
legislative  purpose  was  not  to  restrict  the  parent,  nor  to  dic- 
tate to  him  what  provision  he  should  make.  It  was  not  to 
control  his  intention,  but  to  provide  for  after-born  children 
in  the  not  improbable  event  of  forgetfulness  or  oversight  of 
the  parent,  upon  the  very  presumption,  indeed,  that  if  he 
had  thought  of  them  he  would  have  intended  that  they 
should  have  some  share  in  his  estate,  and  that  share  the  law 
would  then  fix.  The  power  of  the  testator  to  decide  whether 
anything,  and  if  so  how  much  and  in  what  form,  should  be 
given  to  after-born  children,  is  as  uncontrolled  as  if  there 
were  no  statute  on  the  subject.  And  if  it  be  apparent  that 
he  was  not  forgetful, —  that  he  had  the  after-born  'child  in 
mind,  and  satisfied  the  statute  by  making  for  it  some  pro- 
vision,—  we  do  not  conceive  it  the  purpose  of  the  statute 
nor  the  province  of  the  court  to  say  that  such  will  shall  not 
govern,  but  that  he  not  only  must  make  some  provision,  as 
the  statute  requires,  but  must  make  provision  adequate  in 
the  opinion  of  the  court,  or  provision  in  any  particular  form. 
Such  holding  seems  to  us  to  import  into  the  statute  words 
and  purpose  not  necessarily  there,  and  would  infringe  upon 
the  freedom  of  will  in  disposing  of  property  and  regulating 
estates.  It  is  not  apparent  why  it  should  not  be  as  much 
in  the  power  of  the  testator  to  place  a  child,  born  after  the 
making  of  his  will,  in  a  state  of  dependency  on  the  mother, 
as  it  confessedly  is  to  do  so  with  the  child  in  existence  when 
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the  will  was  made.  The  perils  to  the  child  in  each  case  are 
the  same,  and  the  reasons  justifying  or  failing  to  justify  in- 
terference by  the  legislature  with  the  parent's  wishes  on  the 
subject  do  not  vary  in  one  case  from  the  other.  Hawhe  v. 
O.  &  W.I.  JR.  Co.  165  111.  561;  McCourtney  v.  Mathes,  47 
Mo.  533;  Leonard  v.  Enochs,  92  Ky.  186;  Iihoton  v.  Blevin, 
S9  Cal  645. 

An  analysis  of  all  the  Authorities  cited  to  us,  or  which  have 
come  under  our  notice,  leaves  without  support  the  contention 
that,  under  a  statute  like  ours,  whose  purpose  is,  not  to  con- 
strain but  only  to  supplement  a  testator's  intention,  the  pro- 
vision required  to  prevent  intestacy  as  to  an  after-born  child 
must  be  of  a  quality  or  value  to  satisfy  a  court's  sense  of 
justice,  except  in  Ohio,  and  that  support  is  ambiguous  at  the 
best.  On  the  other  hand,  the  courts  of  Miohigan,  Illinois, 
and  Massachusetts  clearly,  and  Missouri,  Kentucky,  and 
California  apparently,  sustain  the  other  rule  that  any  pro- 
vision, intended  as  such,  however  slight,  will  be  respected 
and  enforced  as  the  complete  will  of  the  testator.  That 
view  also  is  in  accord  with  the  tendency  of  our  own  decis- 
ions as  to  the  provision  which  will  be  effective  to  cut  off  a 
widow's  dower,  and  we  think  is  supported  by  the  better 
reason.  We  accordingly  hold  that  the  devise  made  by  this 
will  of  a  remainder  in  the  real  estate  to  the  respondents  upon 
the  majority  of  the  youngest  constitutes  a  "  provision  "  for 
them,  within  the  terms  of  sec.  2286,  and  that  the  estate 
should  be  assigned  and  distributed  according  to  the  terms 
of  the  will,  subject  to  such  modification  as  results  from  the 
widow's  election  to  take  by  law,  and  not  under  the  will. 

Independently  of  our  view  as  to  the  sufficiency  of  this  de- 
vise, still,  we  having  decided  that  a  devise  is  made,  the  same 
conclusion  must  be  reached  upon  the  same  reasoning  applied 
in  Verrinder  v.  Winter,  namely,  that  it  appears  from  the  will 
that  such,  and  no  other,  donation  was  intended,  and,  if  that 
is  not  a  provision,  none  was  intended. 


Digitized  by 


Google 


Wis.]  JANUAKY  TERM,  1899.  513 

In  re  Donges's  Estate. 

It  is  urged  that  costs  of  both  parties  in  all  courts  should 
be  ordered  paid  out  of  the  estate,  and  that  the  county  court 
should  be  directed  to  make  an  allowance  for  counsel  fees  to 
the  respective  parties,  also  to  be  paid  out  of  the  estate.  This 
question  resolves  itself  into  two  very  distinct  parts,  although 
in  practical  application  they  have  been  greatly  confused. 
The  first  is  the  allowance  of  costs  proper,  that  is,  taxable 
costs;  second,  the  allowance  of  counsel  fees  or  other  expenses 
of  litigation  incurred  by  the  antagonistic  parties,  and  not 
included  within  the  statutory  fee  bill. 

As  to  the  first  of  these,  the  right  and  liability  of  liti- 
gants to  costs,  and  the  amount  thereof,  is  wholly  statutory. 
In  re  CwrroWs  Will,  53  Wis.  228;  Mulherger  v.  Eeurhaus, 
102  Wis.  1.  For  the  court  to  allow  or  apportion  costs, 
it  is  necessary  to  point  to  the  specific  provision  of  statute 
giving  authority.  As  to  costs  fti  this  court,  the  allowance 
of  them,  in  cases  for  the  probate  or  construction  of  wills, 
otherwise  than  in  ordinary  litigation,  finds  inception  in  the 
Jadkman  WiU  Case,  26  Wis.  364,  a  contested  will  case.  It 
was  there  pointed  out  that  sec.  36,  oh.  264,  Laws  of  1860, 
now  substantially  embodied  in  sec.  2949,  Stats.  1898,  did  not 
expressly  allow  any  variation  from  the  allowance  of  costs  to 
the  successful  party  and  against  the  unsuccessful.  But  it 
was  construed  as  intending  to  leave  to  this  court  a  discretion 
broad  enough  to  apportion  those  costs  in  such  a  case  as  there 
under  consideration.  And  while  that  view,  in  the  light  of 
the  general  proposition  above  announced,  savored  somewhat 
of  laxity,  yet  it  has  never  been  departed  from,  and  has  never 
received  disapproval  from  the  legislature,  notwithstanding 
the  two  revisions  since,  and  we  think  has  become  a  settled 
construction  of  sec.  2949,  and  that,  as  a  result  thereof,  in 
such  cases  as  there  and  now  presented,  a  discretion  rests,  under 
the  statute,  with  this  court,  to  allow  or  withhold  costs,  or  to 
authorize  their  payment  out  of  the  estate,  which  amounts  to 
the  same  thing  as  allowing  them  against  the  executor,  and 
Voi*  103—83 
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permitting  him  to  be  reimbursed  from  the  estate.  In  pur- 
suance of  this  view  it  was  said  in  Jones  v.  ftoberts,  96  Wis. 
427,  433,  speaking  of  costs  in  this  court:  "The  established 
rule  is,  where  the  contestant  of  a  will  has  acted  in  good 
faith,  and  questions  of  law  or  fact  are  worthy  of  considera- 
tion, costs  taxed  against  him  should  be  paid  out  of  the  estate." 
In  the  light  of  such  uniform  holding,  upon  due  considera- 
tion, we  do  not  deem  it  proper  at  this  day  to  depart  from 
that  established  rule  of  practice ;  and,  as  the  contest  before 
us  was  entirely  justifiable  and  presented  questions  of  law 
worthy  of  consideration,  we  think  it  proper  that  the  taxable 
costs  of  both  parties  in  this  court  should  be  paid  out  of  the 
estate. 

With  reference  to  the  circuit  court,  the  costs  must  be  gov- 
erned by  sec.  2^18,  which  vests  discretion  in  that  court  as  to 
who  shall  recover  costs,  and  as  to  whether  the  recovery 
shall  be  of  the  whole  or  only  part  of  (but  not  more  than) 
those  taxable  under  the  fee  bill  {In  re  CarroWs  WM>  supra) ; 
which  discretion,  however,  is  controlled  in  some  measure  by 
sec.  2932,  requiring  that  any  costs  taxed  against  the  execu- 
tor shall  be  collected  out  of  the  estate  unless  the  court  shall 
direct  them  to  be  paid  by  him  personally  for  mismanage- 
ment or  bad  faith. 

In  the  county  court  taxable  costs  are  controlled  by  sec. 
4041,  in  applying  which  the  county  court  is  in  some  measure 
restrained  by  sec.  2032,  which  applies  to  all  courts.  MvJr 
lerger  v.  Beurluxua^  102  Wis.  1.  The  discretion  thus  vested 
in  the  circuit  and  county  courts  under  the  statutes  above 
mentioned  we  shall  not  attempt  to  direct  in  advance,  though 
it  might  be  subject  to  review  if  abused. 

The  question  of  allowance  out  of  the  estate,  or  from  one 
party  to  another,  of  expenses  not  taxable  by  statute,  such 
as  general  counsel  fees  and  the  like,  is  a  very  different  one. 
The  allowance  of  such  expenses  at  all  out  of  an  estate  first 
appears  to  have  been  considered  by  this  court  in  the  case  of 
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Heiss  v.  Murphey,  43  Wis.  45,  which  was  one  for  the  conr 
struotion  of  a  will.  In  the  circuit  court  an  allowance  was 
made  to  the  executor  of  $300  for  his  counsel  fees,  from 
which  the  beneficiaries  under  the  will  appealed.  The  allow- 
ance was  sustained  on  the  ground  stated  by  Ryan,  0.  J., 
that  by  the  general  rules  of  courts  of  equity  an  executor 
may  always  in  a  proper  case  take  the  opinion  of  the  court 
upon  the  will  at  the  expense  of  the  estate.  The  reason  is,* 
of  course,  obvious:  it  may  be  as  essential  to  find  out  what 
the  will  means,  in  order  to  carry  it  out,  as  to  take  any  other 
step  or  do  any  other  act  involving  expense,  and  the  expense 
of  so  doing  is  just  as  properly  incurred  in  the  performance 
of  the  executor's  official  duty  in  the  one  case  as  in  the 
other.  This  is  equally  true  as  to  trustees  of  any  sort  having 
duties  to  perform  under  the  direction  of  a  court.  It  bears 
no  relation  to  the  allowance  of  costs  between  litigants.  This 
point  of  view  was  emphasized  in  the  case  (decided  at  about 
the  same  time)  of  In  re  KlrkendalVs  Estate,  43  Wis.  167, 177, 
where  costs  out  of  the  estate  were  refused  to  opposing  claim- 
ants, the  executor  being  no  party  to  the  controversy.  The 
question  here  under  consideration  goes  further,  and  includes 
allowance  of  expenses  of  others  than  the  executor,  and  is 
embarrassed  by  the  fact  that  commencing  with  Scott  v.  West, 
63  Wis.  529,  and  following  through  a  considerable  list  of 
cases,  this  court  has,  without  apparent  discussion  and  with- 
out indicating  any  authority  therefor,  entered  an  order  in 
suite  for  the  constructions  of  wills,  "  that  the  county  court 
make  allowance  out  of  the  estate  to  the  respective  parties 
for  counsel  fees."  Substantially  this  order  appears  in  Web- 
ster* v.  Morris,  66  Wis.  366,  400;  Ford  v.  Ford,  70  Wis.  19, 
68;  Burnham  v.  Burnham,  79  Wis.  557;  Beurhaus  v.  Cole, 
94  Wis.  617,  631,  and  perhaps  some  other  cases.  It  is  be- 
lieved that  such  order  has  frequently  been  made  by  reason 
of  either  express  or  tacit  consent  of  opposing  parties,  and 
we  do  not  discover  that  in  any  of  these  cases  there  has  been 
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opposition  raised  thereto.  The  action  of  the  court  in  that 
respect  differs  radically  in  character  from  the  mere  act  of 
construing  a  costs  statute  having  reference  only  to  practice 
and  procedure.  The  act  of  requiring  one  party  to  pay  con- 
siderable sums  of  money  for  expenses  incurred  by  another 
in  litigation  involves  more  than  practice  or  procedure.  Un- 
less the  authority  for  it  exists  in  the  law,  so  that  by  joining 
in  litigation  parties  subject  themselves  to  such  obligation, 
it  trenches  closely  upon  that  forbidden  act  of  depriving  one 
of  his  property  without  due  process  of  law,  or  taking  prop- 
erty from  one  for  the  private  benefit  of  another. 

The  general  subject  was  recently  discussed  in  MuTberger 
v.  Beurhaw,  102  Wis.  1,  where  it  was  said,  in  a  litigation  as 
to  a  trust  estate:  "There  is  no  statute  authorizing  such  a 
proceeding,  and  no  precedent  for  it  in  this  court.  It  is  con- 
sidered that  counsel  fees  to  others  than  the  trustee  who  may 
be  interested  in  the  trust  fund  are  not  recoverable,  either 
from  the  trustee  personally  or  out  of  such  fund.  That  was 
the  rule  in  chancery  before  the  Code,  and  there  is  no  statute 
changing  it,  nor  any  precedent  varying  the  old  practice." 
Exception  was  there  made  for  the  one  case,  not  there  pre- 
sented, of  the  construction  of  a  will,  embarrassed  by  the 
precedents  above  referred  to,  but  which,  except  for  such 
precedents,  is  governed  by  the  same  reasons,  and  should  be 
subject  to  the  same  rules,  as  the  proceeding  presented  in  the 
MvJberger  Case. 

The  confusion  of  counsel  fee  allowances  with  costs  is  hot 
peculiar  to  Wisconsin,  but  appears  in  many  states.  Proba- 
bly it  results  from  the  practice  of  the  English  court  of  chan- 
cery to  allow  such  an  item  sometimes  as  part  of  the  costs, 
under  the  designation  of  "costs  taxed  as  between  solicitor 
and  client; "  but  even  there  such  item  was  really  distinct  in 
kind  from  the  regular  fee  bill,  and  was  allowed,  only  in  ex- 
treme cases,  by  virtue  of  Stat.  17  Rich.  II.  ch.  6,  authorizing 
the  chancellor  to  "  allow  damages  according  to  his  discre- 
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tion  to  him  which  is  troubled  unduly."  That  statute  ob- 
viously gave  the  broadest  power  to  make  impositions  upon  a 
litigant.  Whether  or  not  it  became  part  of  the  common 
law,  which  immigrated  to  this  country  with  the  colonists,  it 
is  wholly  superseded  by  the  costs  statutes,  certainly  in  the 
code  states.  Dawning  v.  Marshall,  37  N.  T.  380;  In  re  Car- 
roWs  Will,  53  Wis.  228,  where  it  was  urged  and  denied  effect 
to  authorize  such  allowances. 

Since,  then,  such  allowances  are  not  supported  by  any 
statute,  how  can  they  be  justified?  No  good  reason  is  ap- 
parent why  the  expenses  of  a  litigant  as  to  his  ownership  of 
property  should  receive  the  attention  of  the  court  or  be  paid 
by  another  when  the  litigation  takes  the  form  of  construing 
a  will,  any  more  than  if  the  same  issue  were  tried  in  ejectment 
or  replevin;  but  no  one  would  contend  that  in  the  latter 
case  any  power  to  make  such  order  existed  in  the  court. 
Where  parties  are  sui  juris,  and  each  litigating  for  the  pro- 
motion of  his  own  interests,  each  should  bear  the  expense, 
as  he  will  enjoy  the  fruits  of  his  own  contention ;  and  the 
existence  of  a  fund  over  which  the  court  has  control  in  no 
degree  varies  the  principle  involved  or  justifies  infraction 
thereof.  On  mature  consideration  we  are  convinced  that 
the  habit  of  ordering  payment  of  counsel  fees,  other  than 
the  executor's,  is  without  authority  of  law  and  should  not 
longer  be  indulged  in,  but  that  the  cases  and  extent  in  which 
one  party  or  any  fund  shall  be  required  to  contribute  to  the 
expenses  of  another  in  litigation  must  be  limited  by  the  costs 
statutes. 

It  will,  of  course,  be  understood  that  what  we  have  said 
with  reference  to  allowance  of  counsel  fees,  etc.,  has  no  ap- 
plication whatever  to  those  reasonably  incurred  by  an  execu- 
tor or  any  other  trustee  in  the  good-faith  performance  of  his 
duties.  No  rule  is  better  settled  than  that  the  trustee  is  en- 
titled to  pay  those,  as  all  other  proper  expenses  which  fall 
on  him  by  reason  of  his  trust,  out  of  the  trust  funds  in  his 
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bands,  and  that  when  he  comes  to  settle  his  accounts  such 
payments  will  be  allowed  him  as  credits  if,  in  the  opinion 
of  the  court,  they  aTe  proper  in  character  and  reasonable  in 
amount.  In  suits  for  construction  of  wills  it  is  proper  for 
the  executor,  whether  plaintiff  or  defendant,  to  employ  coun- 
sel to  the  end  that  the  questions  of  law  involved  may  be 
properly  brought  before  the  court.  Whether  he  shctold  em- 
ploy counsel  to  present  in  the  spirit  of  advocacy  one  or  other 
or  both  of  the  antagonistic  interests  which  may  be  involved 
by  the  construction,  will  often  be  a  question  of  difficulty. 
Too  often  the  counsel  employed  by  the  executors  are  in  prac- 
tical effect  the  ardent  advocates  of  one  side  of  a  controversy 
between  individual  interests,  in  which  the  executor,  as  such, 
should  have  no  choice.  Obviously,  such  advocacy  should  not 
be  compensated  out  of  the  common  fund  if  its  opposition  is 
not  to  be  also,  and  courts  should  be  cautious  in  allowing  for 
services  ostensibly  rendered  to  executors,  but  in  spirit  and 
effect  rendered  to  one  of  the  opposing  interests,  which  should 
bear  its  own  expenses.  The  field  of  discretion  in  controlling 
and  approving  conduct  of  executors  and  trustees  is  a  broad 
*one,  however,  and  the  court  in  each  case  must  be  guided  by 
the  conditions  and  circumstances  there  present.  In  the  case 
at  bar,  in  this  court  at  least,  the  services  of  counsel  on  both 
sides  have  been  rendered,  not  to  the  executors,  but  to  the 
respective  claimants  upon  this  estate,  who  should  each  bear 
the  expense  therefor  which  he  has  incurred. 

By.  the  Court — Judgment  reversed,  and  cause  remanded 
to  the  county  court  with  directions  to  enter  judgment  in  ac- 
cordance with  this  opinion  upon  respondents'  petition.  Tax- 
able costs  of  both  parties  in  this  court  will  be  paid  out  of  the 
estate. 
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Gajewski,  Appellant,  vs.  Brzezinski,  imp.,  Respondent. 

June  5 — June  22, 1899. 

Pleading:  Building  contracts:  Extras:  Superintendents:  Findings:  Con- 
clusiveness. 

1.  Allegations  in  both  the  complaint  and  answer,  that  there  was  a  con- 

tract between  the  parties  fixing  the  price  for  work  and  material 
to  be  furnished  by  plaintiff,  are  sufficient  to  admit  evidence  of  the 
nature  of  the  contract,  as  bearing  on  the  subject  of  whether  there 
was  work  and  material  furnished  by  plaintiff,  not  included  in  the 
contract 

2.  Where  the  trial  court  has  found  that  the  question  of  extras  under  a 

building  contract  has  been,  pursuant  to  its  terms,  submitted  to  the 
superintendent  and  his  final  estimate  given  pursuant  thereto,  and 
there  is  evidence  to  sustain  such  finding  and  no  claim  of  fraud  or 
mistake  affecting  the  estimate  or  a  settlement  between  the  parties 
made  thereon,  such  finding  is  conclusive. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Affirmed. 

Action  to  enforce  a  lien  for  extra  work  and  material  al- 
leged to  have  been  furnished  defendant  Brzezinski  by  plaint- 
iff in  the  construction  of  a  building  for  the  former.  There 
was  a  contract  covering  work  and  material  to  the  amount  of 
$1,357,  all  of  which  it  was  admitted  was  paid  for;  but  it  was 
alleged  that  extra  work  and  material  *were  furnished,  oot 
♦  paid  for,  to  the  value  of  $147.  Defendant  specifically  denied 
the  allegations  as  to  extrrf  work  and  material.  There  was  a 
written  contract  between  the  parties,  which  contained  stip- 
ulations in  substance  as  follows:  All  differences  of  opinion 
as  to  any  matter  connected  with  the  contract  shall  be  deter- 
mined by  the  superintendent,  and  such  determination  shall 
be  final;  no  variation  from  the  contract  shall  be  recognized 
or  paid  for,  unless  the  same  be  ordered  in  writing  and  the 
amount  to  be  deducted  from  or  added  to  the  contract  be 
estimated  by  the  superintendent.  The  findings  of  fact  on 
the  controverted  questions  are  in  substance  as  follows:    On. 
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the  17th  day  of  August,  1895,  after  the  completion  of  the 
work  under  the  contract,  plaintiff  received  from  the  super- 
intendent mentioned  in  the  contract,  and  final  arbiter  be- 
tween the  parties,  a  final  estimate,  at  which  time  it  was 
agreed  between  such  superintendent  and  such  parties  that 
there  was  no  extra  work  or  material  to  be  considered;  that 
such  final  estimate  was  given  and  received  as  a  full  compro- 
mise and  settlement  of  all  matters  between  the  builder  and 
the  proprietor.  Judgment  was  ordered  accordingly  as  to 
plaintiff's  claim,  but  judgment  was  rendered  enforcing  a  lieu 
for  a  claim  of  a  codefendant  that  was  established  in  the  ac- 
tion.   Plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
M .  i\T.  Landoy  and  for  the  respondent  on  that  of  Christian 
Doerfler. 

Marshall,  J.  Appellant  contends  that  the  court  improp- 
m  erly  permitted  proof  of  the  existence  of  a  written  contract 
because  none  was  pleaded  by  respondent.  Both  parties  al- 
leged that  there  was  a  contract  fixing  the  price  for  the  work 
and  material  to  be  furnished  by  plaintiff.  That  was  suffi- 
cient to  admit  evidence  of  the  nature  of  the  contract,  as 
bearing  on  the  subject  of  whether  there  were  work  and 
material  furnished  by  plaintiff,  not  included  in  it. 

There  is  left  to.  be  considered  the  contention  that  the 
court  improperly  found  that  all  claims  of  the  appellant  for 
extras  were  submitted  to  the  superintendent,  and  that  it 
was  agreed  that  there  were  none,  and  that  a  final  estimate 
was  given  pursuant  thereto.  There  appears  to  be  ample 
evidence  to  sustain  such  finding,  and  as  there  is  no  claim  of 
fraud  or  mistake  to  affect  the  settlement,  it  is  conclusive 
between  the  parties. 

The  appeal  does  not  present  any  question  of  law,  and  none 
of  fact  which  requires  discussion. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 
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54IA1878n 

Williams,  Appellant,  vs.  Daubner  and  another,  Respondents;    54  iai  882n 

June  5 — June  22, 1899. 

'Deeds:  Delivery:  Agency. 

A  person,  believing  herself  on  her  deathbed,  executed  a  deed  and  de- 
livered it  to  the  scrivener  with  directions  that  if  she  recovered  she 
wanted  it  back  again,  and  if  she  did  not  to  deliver  it  to  the  grantee. 
The  deed  remained  in  the  hands  of  the  depositary  up  to  the  time 
of  her  death.  Held,  that  there  had  been  no  legal  delivery  of  the 
deed,  it  being  subject  to  her  control  up  to  the  time  of  her  death, 
and  that  thereafter  no  legal  delivery  could  be  made. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Reversed, 

The  facts  in  this  case  are  quite  fully  set  out  in  the  find- 
ings. It  appears  therefrom,  and  from  the  evidence,  that 
Gertrude  A.  Williams,  prior  to  her  marriage  with  plaintiff, 
was  the  owner  of  a  house  and  lot  in  the  city  of  Milwaukee; 
that  she  was  affected  with  consumption,  and  died  on  the 
12th  day  of  March,  1897;  that  prior  to  the  29th  day  of  Jan- 
uary, 1897,  she  executed  a  will,  in  which  she  devised  said 
property  to  her  mother,  Jane  Sharpies,  for  life,  and  after 
her  death  to  her  brother,  the  defendant  Mark  Sharpies;  that 
on  said  29th  day  of  January,  1897,  believing  herself  to  be 
on  her  deathbed,  she  caused  said  will  to  be  destroyed,  and, 
in  order  to  save  the  expense  of  the  probate  of  said  will,  she 
called  in  the  defendant  G.  Holmes  Daubner,  and  directed 
him  to  prepare  two  deeds  of  said  property,  one  to  her  mother 
for  life,  and  the  other  to  her  brother  in  fee.  These  deeds  were 
duly  executed  by  her,  and  were  delivered  to  Mr.  Daubner. 
The  circumstances  of  such  delivery  are  stated  by  him  as  fol- 
lows: "  I  asked  what  I  should  do  with  the  deeds.  She  said, 
*  If  I  recover,  I  want  them  back  again ;  and  if  I  do  not,  you  de- 
liver to  mother  and  Mark  after  I  am  dead.' "  Mr.  Daubner 
took  the  deeds  to  his  office,  in  Waukesha,  and  the  next  day 
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inclosed  them  in  an  envelope,  and  put  them  in  his  safe.  On 
the  outside  of  the  envelope  he  made  the  following  indorse- 
ment: "  Deeds  from  Gertrude  A.  Williams  to  Jane  Sharpies 
and  Mark  O.  Sharpies,  to  be  delivered  to  the  grantees  in 
case  the  grantor  shall  not  recover  from  her  present  sickness; 
otherwise,  to  be  returned  to  the  grantor  if  she  recovers.5' 
The  deeds  remained  in  Mr.  Davbn^s  possession  until  Mrs. 
Williams  died.  Thereafter  the  deed  to  Mrs.  Shaples  was 
delivered,  whose  death  occurred  shortly  prior  to  the  com- 
mencement of  this  action.  The  other  deed  remained  in  Mr. 
Daubner**  possession,  and  this  action  was  brought  by  the 
plaintiff  husband,  as  the  sole  heir  of  his  wife's  estate,  to  re- 
strain its  delivery.  Upon  the  trial  the  conrt  concluded 
that,  when  the  deeds  were  delivered  to  Mr.  Daubner^  the 
grantor  parted  with  all  present  or  temporary  control  over 
the  same,  and  gave  judgment  for  the  defendants,  from  which 
this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  W.  J.  <b  J.  H.  Tur- 
ner, and  oral  argument  by  W.  J.  Turner. 

For  the  respondents  there  was  a  brief  by  Fiebing  &  Kitti- 
lea,  and  oral  arguments  by  M.  R.  KiUUea. 

Bardeen,  J.  The  facts  in  this  case  are  in  no  substantial 
dispute.  Mrs.  Williams  executed  the  deed  in  suit,  and  de- 
livered it  to  Mr.  Daubner  to  hold,  upon  the  understanding 
that  if  she  recovered  from  her  sickness  she  was  to  have  it 
back,  and,  if  not,  then  it  was  to  be  delivered  to  the  grantee 
named.  The  sole  question  is,  Was  this  deed  in  the  hands  of 
Daubner  beyond  her  control  ?  This  case  is  ruled  by  PruU- 
man  v.  Baker,  30  Wis.  644.  The  cases  do  not  differ  in  any 
essential  particular  as  to  the  circumstances  under  which  the 
deed  came  to  the  possession  of  the  depositary  and  under 
which  he  was  to  hold  it.  It  is  true  that  in  that  case  the  de- 
positary testified  that  the  papers  were  under  the  grantor's 
control  until  he  died,  but  that  was  merely  his  conclusion 
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from  the  facts  stated,  and  did  not  give  any  additional  weight 
thereto.  In  determining  that  the  facts  stated  did  not  con- 
stitute a  valid  delivery  of  the  deed,  Chief  Justice  Dixon  says: 
"An  essential  characteristic  and  indispensable  feature  of 
every  delivery,  whether  absolute  or  conditional,  is  that  there 
must  be  a  parting  with  the  possession  and  of  the  power  and 
control  over  the  deed  by  the  grantor  for  the  benefit  of  the 
grantee,  at  the  time  of  the  delivery"  The  importance  of  these 
essentials  has  been  recognized  and  enforced  in  this  court 
in  the  following  cases:  Campbell  v.  Thomas,  42  Wis.  437; 
Schmidt  v.  Deegan,  69  Wis.  300;  Albright  v.  Albright,  70  Wis. 
529;  Lehigh  C.  &  L  Co.  v.  West  Superior  I.  <&  S.  Co.  91  Wis. 
221.  As  sustaining  the  doctrine  of  the  Prutxmam,  Case,  and 
in  addition  to  the  cases  therein  cited,  we  refer  to  the  follow- 
ing: Baker  v.  Haskell,  47  N.  H.  479;  Williams  v.  Schatz,  42 
Ohio  St.  47;  Porter  v.  WoodTwuse,  59  Conn.  569.  The  prin- 
ciple emphasized  is  that  the  delivery  of  the  deed  not  being 
absolute,  or  conditional  so  as  to  be  beyond  the  grantor's  con- 
trol, and  the  depositary  being  a  mere  agent,  the  instrument 
is  revocable  at  any  time  before  the  grantor's  death,  and  is 
therefore  a  nullity. 

The  principles  stated  seem  to  fully  cover  the  case  at  bar, 
and  render  extended  discussion  unnecessary.  Under  the  cir- 
cumstances in  proof,  and  within  the  authorities  cited,  we 
cannot  escape  the  conclusion  that  the  deed  in  the  hands  of 
Dcuubner  was  under  the  control  of  the  grantor  up  to  the  time 
of  her  death,  and  therefore  no  legal  delivery  thereof  has  or 
can  be  made. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  for  the 
relief  demanded  in  the  complaint. 
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1I03         524  The  State  ex  eel.  Sohuetz,  Respondent,  vb.  Lut,  Appellant. 

June  5 — June  £2, 1899. 
Elections:  Defective  ballots:  Canvass  of  votes:  Evidence. 

1.  Under  the  provisions  of  the  statutes  (sees.  52, 57,  Stats.  189$  and  sees. 
43,49,  ch.  2$3,  Laws  of  1893 ),  in  canvassing  the  vote  cast  at  an  election, 
ballots  wherein,  after  placing  a  cross  at  the  head  of  the  column 
which  included  the  names  of  defendant  and  relator,  a  cross  was 
placed  after  the  name  of  relator,  and  others  that  were  so  marked 
with  a  cross  at  the  head  of  the  column,  from  which  the  defend- 
ant's name  had  been  erased,  and  that  of  the  relator  written  in  the 
space  below,  should  be  counted  for  the  relator. 

&  While  there  should  be  strict  and  careful  supervision  and  preserva- 
tion of  defective  ballots  cast  at  an  election  in  order  to  make  them 
admissible  in  evidence,  yet  in  the  ultimate  analysis  it  is  only  neces- 
sary that  the  court  should  be  satisfied  that  the  ballots  offered  in 
evidence  are  the  identical  ones  cast  at  the  election  and  are  with- 
out change. 

&  In  judicial  controversy  between  individuals  over  the  results  of  an 
election,  it  is  the  duty  of  the  court  to  rectify  any  omissions  or  mis- 
takes of  the  canvassing  boards,  and  give  effect  to  the  real  will  of 
the  voters  as  in  fact  expressed  through  their  ballots,  and  that  will, 
and  the  terms  of  those  ballots,  like  any  other  facts,  are  to  be  ascer- 
tained from  evidence,  and  are  subject  to  the  same  rules  as  any  other 
evidentiary  matter. 

4  Since  it  is  the  duty  of  the  canvassing  officers  to  destroy  all  the  bal- 
lots cast  at  an  election  as  soon  as  counted,  except  where  retained 
as  defective,  their  contents,  like  any  other  written  instrument,  may 
be  proved  by  oral  evidence,  especially  if  no  objection  thereto  be 
interposed. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Relator  and  defendant  were  opposing  candidates  by  party 
nomination  at  the  spring  election  of  1898  for  the  office  of 
town  chairman  of  the  town  of  Milwaukee.  The  defendant 
was  seated,  upon  a  canvass  of  the  votes,  by  a  majority  of 
twenty-four.    Upon  the  trial  it  was  shown  that  the  inspect- 
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ore  at  precinct  No.  2  were,  as  alleged,  all  of  the  same  polit- 
ical party  with  the  defendant;  that  one  of  them  miscon- 
ducted himself  in  the  manner  indicated  in  the  complaint; 
that  the  public  were  excluded  from  the  booth  when  the 
votes  were  counted,  and  that,  instead  of  obeying  the  statute 
with  reference  to  the  ballots  after  the  same  were  counted, 
those  thrown  out  as  defective  were  not  sealed  up,  but  were 
simply  tied  together  and  put  into  the  ballot  box,  where 
also  were  put  the  returns  and  all  the  other  ballots  cast 
at  said  election;  that  the  ballot  box,  being  locked,  was 
then  delivered  to  the  clerk  of  the  town,  and  remained 
duly  locked  in  the  town  hall  for  a  week  or  more  after  elec- 
tion, whereupon,  on  notification  of  dissatisfaction,  the  clerk 
removed  the  parcel  of  defective  ballots  and  put  them  in 
his  safe.  Some  evidence  was  offered  to  show  the  possibil- 
ity of  access  to  the  town  hall,  and  indicating  some  at- 
tempts upon  the  ballot  box  containing  these  ballots.  The 
court,  however,  found  that  the  thirty,  defective  ballots  had 
been  preserved  without  interference,  and  were  the  identical 
ballots  returned  By  said  inspectors,  and  that  the  box  con- 
taining the  same  had  not  in  any  manner  been  tampered 
with,  and  accordingly  received  said  ballots  in  evidence.  Of 
these  thirty,  twenty-five  were  counted  by  the  court  for  re- 
lator; there  having  been  a  cross  at  the  head  of  the  col- 
umn in  which  was  defendant's  name,  and  a  separate  cross 
against  the  name  of  relator.  Witnesses  also  testified,  and  the 
court  found,' that  two  ballots  were  counted  for  neither  re- 
lator nor  defendant,  where  the  cross  had  been  placed  at  the 
head  of  the  column  containing  defendant's  name,  but  his 
name  erased,  and  that  of  the  relator  written  in  the  space 
below  it.  These  two  were  counted  for  relator  by  the  court 
The  result  gave  the  relator  292  votes,  against  290  for  de- 
fendant; and  judgment  of  ouster  was  entered  against  the 
defendant,  and  adjudging  relator  duly  elected,  and  that  ha 
assume  the  office  upon  taking  the  oath. 
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For  the  appellant  there  were  briefs  by  Nath.  Perdes  <fe 
Sons  and  H.  K.  Curtis,  attorneys,  and  G.  J).  Goff,  of  oounsel, 
and  oral  argument  by  Mr.  Goff.  They  contended,  hxter  alia, 
that  if  the  ballots  have  been  so  carelessly  oared  for  as  to 
offer  opportunities  for  interested  parties  to  tamper  with  or 
alter  them,  unless  all  reasonable  doubts  as  to  their  integrity 
are  removed  by  an  affirmative  showing,  such  ballots  are  not 
entitled  to  be  resorted  to  for  the  purpose  of  determining  the 
state  of  the  vote.  Newton  v.  Newell,  26  Minn.  529 ;  0^  Gorman 
v.  Rickter,  31  Minn.  31 ;  Powell  v.  Holnum,  60  Ark.  85 ;  Peo- 
ple ex  rd.  Dailey  v.  Livingston,  79  N.  T.  290;  Hartman  v. 
Young,  17  Oreg.  150;  Exports  Brown,  97  Cal.  83;  Ex  parte 
Arnold,  128  Mo.  256;  Albert  v.  Twohig,  35  Neb.  563;  Mc- 
Crary,  Elections  (4th  ed.),  §  471 ;  Hughes  v.  Hofonan,  23  Oreg. 
481 ;  Fenton  v.  Scott,  17  Oreg.  189.  The  election  officers  were 
qualified  to  hold  the  election.  ,  Sargent  v.  Wilder,  71  Me.  380 ; 
Trustees  v.  Garvey,  80  Ky.  159;  Sprague  v.  Norway,  31  Cal. 
173;  People  ex  rel.  Uartwiek  v.  Avery,  102  Mich.  572;  Adsit 
v.  Osmun,  84  Mich.  420;  People  ex  rd.  Fishe  v.  Devermann, 
83  Hun,  181;  State  ex  rel.  Crawford  v.  Nofris,  37  Neb.  299; 
People  v.  Cook,  8  N.  Y.  67;  Taylor  v.  Taylor,  10  Minn.  107; 
Pritcliett  v.  People,  6  111.  525;  St.  Louis  Co.  Ct.  v.  Sparks,  10 
Mo.  117;  People  v.  AXhertson,  8  How;.  Pr.  363.  The  provis- 
ions of  law  defining  the  manner  in  which  the  voter  shall 
mark  his  ballot  are  mandatory.  McCrary,  Elections  (4th 
ed.),  §§  720,  724;  Telle  v.  Smith,  108  Cal.  101;  Taylor  v. 
Bleaklsy,  55  Kan.  1;  Whittam  v.  Zahorik,  91  Iowa,  93;  Par- 
vin  v.  Wimlerg,  130  Ind.  501 ;  Attfy  Gen.  ex  rel.  Scott  v.  Glaser, 
102  Mich.  405;  Beektel  v.  Alhin,  134  Ind.  193;  Lay  v.  Par- 
807is,  104  Cal.  661;  Parker  v.  Orr,  158  111.  609.  The  court 
erred  in  permitting  the  introduction  of  oral  testimony  in 
regard  to  ballots.  Harris  v.  Whitcoml,  4  Gray,  433;  Sinks 
v.  Reese,  19  Ohio  St.  306;  Murphy  v.  Battle,  155  Hi.  182;  Stats 
ex  rd.  Stoddard  v.  Bate,  70  Wis.  409.  As  to  what  constitutes 
proper  mark  on  a  ballot:  Rolertson  v.  Adamson>  3 Sess.  Cas. 
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(4th  series),  978;  Haswell  v.  Stewart,  1  Sess.  Cas.  (4th  series), 
925 ;  Sweeney  v.  Hjvl,  23  Nev.  409 ;  Dennis  v.  CcmgMm,  22 
Nev.  447;  People  ex  rd.  Pierce  v.  Parkhurst,  24  Misc.  (N".  T.), 
442;  JUcMahon  v.  Polk,  10  S.  Dak.  296;  Rutlidge  v.  Craw- 
ford,  91  Cal.  526;  Lauer  v.  Estee,  120  Cal.  652;  Bechtd  v. 
Albin,  134  Ind.  193;  Houston  v.  Steele,  98  Ky.  596;  Church 
v.  Walker,  10  S.  Dak.  450;  Hawes  v.  MiUer,  56  Iowa,  395; 
Calvert  v.  Whitmore,  45  Kan.  99;  Grumm  v.  Hubbard,  97  Mo. 
311. 

For  the  respondent  there  was  a  brief  by  Toohey  &  Gil- 
more,  and  oral  argument  by  John  Toohey. 

Dodge,  J.  While  the  gross  irregularities  and  illegal  acts 
characterizing  the  election  and  canvass  of  the  votes  at  precinct 
No.  2,  and  the  looseness  in  transmitting  and  preserving  the 
defective  ballots,  render  any  conclusion  unsatisfactory,  if  not 
doubtful,  yet  it  is  impossible  to  say  that  the  findings  of  the 
court  are  antagonized  by  any  clear  preponderance  of  the 
evidence.  Those  findings  have  been  made  after  a  careful 
trial,  where  the  witnesses  were  subjected  to  the  observation 
of  the  superior  court,  and  other  means  of  assurance  were  had 
which  are  not  possible  to  us.  The  ballots  which  that  court 
has  counted  for  the  relator  in  reversal  of  the  action  of  the 
canvassing  officers,  he  is  clearly  entitled  to  under  the  stat- 
ute. They  consist  of  twenty-five  wherein  the  voter,  after 
placing  the  cross  at  the  head  of  the  column  which  included 
defendants  name,  had  placed  a  cross  against  the  name  of 
the  relator,  and  of  two  wherein,  after  marking  the  cross  at 
the  head  of  said  column,  the  defendant's  name  had  been 
erased,  and  relator's  written  below  it.  Under  the  provisions 
of  sees.  52,  57,  Stats.  1898,  and  sees.  43,  49,  ch.  2S8,  Laws  of 
1S93,  all  of  these  votes  belonged  to  relator;  and,  being  so 
counted,  they  result  in  a  majority  for  him  of  two. 

We  concur  in  much  said  by  appellant's  counsel  as  to  the 
necessity  for  strict  and  careful  supervision  and  preservation 
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of  defective  ballots,  in  order  to  make  them  admissible  in  evi- 
dence; but,  in  the  ultimate  analysis,  such  general  rules  re- 
sult only  in  requiring  that  the  court  shall  be  satisfied  that 
the  ballots  offered  in  evidence  are  the  identical  ones  cast  at 
the  election,  and  are  without  change.  The  identity  and  integ- 
rity of  the  so-called  defective  ballots  received  in  evidence  in 
this  case  have  been  found  by  the  court  upon  evidence  which 
certainly  does  not  preponderate  against  that  finding,  and 
they  therefore  must  be  taken  as  the  evidence  of  the  intent 
of  the  voters  who  cast  them.  In  a  judicial  controversy  be- 
tween individuals  over  the  results  of  an  election,  it  is  the 
duty  of  the  court  to  rectify  any  omissions  or  mistakes  of 
the  canvassing  boards,  and  give  effect  to  the  real  will  of  the 
voters,  as  in  fact  expressed  through  their  ballots.  State  ex  rd. 
Spatdding  v.  Elwood,  12  Wis.  551,  557;  State  ex  rd.  Ottern- 
8ey  v.  Meililce,  81  Wis.  574, 577.  And  that  will,  and  the  tenuis 
of  those  ballpts,  are  to  be  ascertained  from  the  evidence,  like 
any  other  facts,  and  subject  to  the  same  rules  of  evidence. 
The  court  below  seems  to  have  proceeded  in  accordance  with 
that  policy.  True,  the  contents  of  two  ballots  was  estab- 
lished by  oral  testimony,  but  no  objection  upon  that  ground 
was  made,  and  it  was  not  shown  that  the  ballots  themselves 
had  existence  at  that  time.  Oral  evidence  is  necessarily  ad- 
missible for  that  purpose  in  most  cases,  since  by  the  law  it 
is  the  duty  of  the  counting  officers  to  destroy  the  ballots  as 
soon  as  counted,  except  where  retained  as  defective;  and 
while  their  contents,  like  that  of  any  other  written  instru- 
ment, could  best  be  proved  by  the  instruments  themselves, 
if  in  existence,  they  may,  in  a  proper  case,  be  proved  by  oral 
evidence,  especially  if  there  be  no  objection  made  thereto. 
State  ex  rd.  Hawes  v.  Pierce,  35  Wis.  93,  98;  State  ex  reL 
Guernsey  v.  Meilike,  supra;  State  ex  rd.  Oremer  v.  Steiribonij 
92  Wis.  605,  607. 

While  we  prefer  to  rest  our  decision  in  this  case,  result- 
ing, as  it  does,  in  an  affirmance  of  the  judgment  of  the  court 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1899.  529 

The  State  ex  rel.  Schuetz  vs.  Luy. 

below,  upon'  the  same  grounds  upon  which  that  court  pro- 
ceeded, we  cannot  refrain  from  expressing  the  strongest 
condemnation  of  the  manner  in  which  the  election  at  pre- 
cinct No.  2  was  conducted.  The  utter  disobedience  of  the 
statute  which  requires  that  the  three  inspectors  shall  not  be 
of  the  same  political  party  is  most  reprehensible.  That 
provision  is  of  the  gravest  importance  for  the  protection  of 
the  rights  of  voters  and  candidates,  and  of  purity  in  elec- 
tions. This  case  offers  an  excellent  illustration  of  the  out- 
rages upon  those'  rights  likely  to  result  from  disobedience. 
Here,  out  of  a  total  of  thirty-two  so-called  ambiguous  ballots 
rejected  by  the  inspectors,  it  appears  that  twenty-seven 
should  have  been  counted  for  the  candidate  of  the  party  op- 
posed to  those  who  made  up  this  illegal  board  of  inspectors. 
The  inference  of  unfairness,  if  not  fraud,  is  almost  irresist- 
ible, especially  when  the  public  were  unlawfully  excluded 
from  their  right  to  observe  the  count,  given  by  sec.  76, 
Stats.  1898.  Again,  the  conduct  of  the  chairman  of  this 
board  of  inspectors,  made  apparent  by  the  evidence,  in  de- 
voting himself  almost  throughout  election  day  to  parti- 
san proselyting,  and  solicitation  and  influencing  of  voters, 
should  call  for  the  prompt  condemnation  of  all  good  citi- 
zens. It  is  a  commentary  upon  the  laxity  of  our  people 
in  defending  their  rights  to  free  and  secret  suffrage  under 
the  law  that  this  man  does  not  appear  to  have  been  called 
to  the  bar  of  a  criminal  court  to  respond  for  such  acts. 
There  is  a  strong  tendency  in  the  decisions  of  this  and  many 
other  courts  to  overlook  irregularities,  and  to  refrain  from 
depriving  communities  of  the  results  of  an  election  by  rea- 
son thereof.  This  tendency  may  doubtless  tend  towards 
justice,  if  the  irregularities  are  unconscious  and  without  in- 
tentional fraud ;  but,  if  such  tenderness  is  likely  to  continue 
the  occurrence  of  such  practices  as  are  here  presented,  it 
will  be  mistaken,  for  it  will  result  in  sustaining,  as  valid, 
elections  the  result  of  which  may  be  entirely  opposite  to  the 
Vol.  103—34 
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will  of  the  majority  as  it  would  have  been  expressed  had  the 
(election  been  legally  conducted, —  a  result  certainly  more 
outrageous  than  the  entire  disfranchisement  of  the  commu- 
nity. That  tendency  in  courts  is  predicated  upon  the  char- 
itable presumption  of  innocence  of  wrong  intent  in  failures 
to*  comply  with  the  somewhat  technical  and  involved  stat- 
utes governing  elections;  but,  if  it  is  to  continue  without 
serving  more  often  as  a  shelter  for  fraud  and  subversion  of 
the  popular  will,  it  can  only  be  because  wilful  acts  of  diso- 
bedience of  the  law  are  promptly  prosecuted  and  punished. 
By  the  Court. — Judgment  affirmed. 


iioe'wol  The  First  Avenue  Land  Company,  Respondent,  vs.  Hilde- 

iQg ggjji  bband  and  others,  Appellants. 

110       »55l| 
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Corporations:  Promoter:  Secret  profits:  Officers:  Bands:  Rights  of  sure- 
ties. 

L  By  the  term  promoter  is  usually  understood  a  person  who  under- 
takes to  form  and  set  going  a  company  with  reference  to  a  given 
project. 

2l  Defendant  EL  was  employed  by  the  owner  of  forty  acres  of  land  to 
sell  the  same,  he  to  have  as  his  commissions  all  he  could  obtain 
over  a  stipulated  price.  Not  succeeding  in  making  a  sale  he  ar- 
ranged with,  others  to  assist  him,  agreeing  to  divide  his  compensa- 
tion with  them.  Thereafter  he  and  his  coadjutors  organized  the 
plaintiff  corporation,  EL  signing  the  articles  of  organization,  sub- 
scribing for  stock,  and  becoming  an  officer  and  director.  Through 
the  efforts  of  himself  and  those  with  whom  he  was  associated  the 
corporation  was  induced  to  purchase  the  land  at  an  advance  of 
$200  per  acre  over  the  original  selling  price;  EL  knew,  while  he 
was  engaged  in  such  transactions,  that  he  was  making  a  secret 
profit  which  he  had  agreed  to  divide  with  the  other  officers  of  the 
corporation,  and  wliich  was  in  fact  divided  by  crediting  up  the 
whole  profit  pro  rata  on  the  subscriptions  to  stock  made  by  those 
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interested  in  the  scheme.  H.  was  present  at  the  organization 
meeting  when  the  stockholders,  other  than  those  interested  with 
him,  were  assured  they  were  going  in  on  the  ground  floor,  and  he 
knew  that  they  were  not,  and  that  he  was  gaining  a  large  sum  of 
money  by  his  dealings  with  the  corporation.  Held,  that  H.  and  his 
coadjutors  were  in  such  relation  to  the  corporation  that  it  might 
rightfully  call  on  them  to  pay  over  their  profits. 

8.  H.  gave  bond  as  treasurer  of  the  plaintiff  and  reported  to  it  that  he 
had  received  $32,680  and  made  the  first  payment  on  the  land  of 
$18,375,  when  in  fact  he  had  only  received  $14,430  and  paid  on  the 
land  $10,125,  which  was  the  difference  between  the  amount  reported 
paid  and  the  agreed  commission.  In  an  action  against  H.  and  the 
sureties  on  his  bond,  held,  that  the  reported  payment  on  the  land 
of  more  than  was  actually  paid  could  be  disputed  by  the  sureties, 
unless  they  had  been  estopped  by  their  own  conduct. 

4  So  far  as  the  moneys  of  the  corporation  were  used  in  carrying  out 
the  scheme  of  securing  the  secret  profit,  H.  and  his  sureties  were 
liable  on  his  bond  for  whatever  was  used  after  the  bond  went  into 
effect 

5.  The  fact  that  stock  had  been  issued  and  was  outstanding,  for  which 
no  consideration  had  been  paid  to  the  corporation,  was  not  a  breach 
of  the  bond,  as  under  the  by-laws  of  the  corporation  it  was  the  duty 
of  the  secretary  to  collect  moneys  due  the  corporation  and  turn 
them  over  to  the  treasurer. 

&  Liability  arises  on  such  bond  only  for  failure  to  account  for  money 
actually  received,  or  for  official  misconduct  to  the  financial  damage 
of  the  corporation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Geo.  Clementson,  Judge.    Reversed. 

This  is  an  action  upon  a  bond  given  by  the  defendant 
Hildebr<md  as  treasurer  of  the  plaintiff.  The  bond  is  con- 
ditioned for  the  faithful  performance  of  his  duties  as  treas- 
urer, and  for  the  accounting  and  paying  over  of  all  moneys 
of  the  corporation  which  might  come  to  his  hands  as  such 
officer.  The  facts  in  proof  are  substantially  as  follows: 
Oipp  was  the  owner  of  about  forty  acres  of  land  near  the 
city  of  Milwaukee.  In  July,  1891,  he  gave  the  defendant 
Hildebrand  written  authority  to  sell  the  same  for  $2,500  per 
acre,  the  latter  to  have  as  commission  all  that  he  could  ob- 
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tain  above  the  price  stipulated.  Hildebrand  made  efforts  to 
sell,  and,  not  succeeding,  he  arranged  with  Seidenschicarz^ 
Babcock,  Douglas,  and  Wilhelm  to  help  him  in  the  sale,  and 
agreed  to  divide  commissions.  Some  of  the  party  conceived 
the  idea  of  organizing  a  corporation  to  purchase  this  land, 
and  accordingly  the  plaintiff  corporation  was  formed.  Ail 
the  parties,  except  Seidenschwarz,  with  others,  subscribed  for 
stock,  nihlebrandy  Babcock,  and  Wilhelm  signed  the  arti- 
cles of  organization.  The  first  meeting  of  the  stockholders 
was  held  on  November  12, 1891,  at  which  Douglas  was  elected 
president,  Babcock  secretary,  and  Hildebrand  treasurer.  It 
was  then  voted  to  levy  an  assessment  of  twenty  per  cent,  on 
the  stock  subscribed,  and  to  purchase  the  land  mentioned  at 
the  price  of  $2,700  per  acre.  At  that  meeting  Douglas  stated 
to  the  other  stockholders,  in  effect,  that  the  price  of  the  land 
was  cheap,  and  the  other  stockholders  were  "  getting  in  on 
the  ground  floor  in  the  deal,"  but,  aside  from  those  inter- 
ested in  the  commission,  none  of  the  stockholders  had  any 
knowledge  of  the  secret  profit  so  secured.  The  land  was 
purchased  for  $111,375,  and  the  payments  were  to  be  $18,375 
in  cash,  and  balance  secured  by  mortgage.  Hildebrand  filed 
his  bond  as  treasurer  on  December  5,  1891,  signed  by  the 
other  defendants  as  sureties.  lie  acted  as  treasurer,  how- 
ever, from  the  date  of  his  election.  On  November  10, 1892, 
he  made  and  filed  his  written  report  as  such  officer  for  the 
previous  year,  showing  his  receipts  and  disbursements.  In 
this  report  he  acknowledges  receipt  of  $22,680,  being  the 
first  assessment  upon  the  stock  subscribed,  and  reports  the 
first  payment  on  the  land  as  $18,375.  He  continued  to  act 
as  treasurer  until  November,  1895.  Some  time  in  1896  the 
other  stockholders  discovered  that  Hildebrand  and  the  other 
parties  named  had  made  a  secret  profit  in  the  sale  of  the 
land  to  the  company,  and  that,  instead  of  Hildebrand  having 
paid  Gipp  $18,375  for  the  land,  as  reported,  he  had  only  paid 
$10,125.    This  suit  was  accordingly  commenced  on  his  bond. 
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The  complaint  contains  two  counts.  The  first  alleges  the 
failure  to  account  for  the  sum  of  $8,375,  the  amount  of  HiU 
debrand?s  commission.  The  second  sets  up  that  Douglas  be- 
came obligated  to  pay  the  company  on  his  stock  subscription 
for  the  first  assessment  $2,414,  Babcock  $1,000,  Wilhelm 
$1,000,  and  Hildebrand  $2,416,  and  that  they  entered  into  a 
conspiracy  to  defraud  the  company  by  obtaining  its  stock 
without  the  payment  of  the  sums  so  due,  and  that  stock  was 
accordingly  issued  for  the  amounts  and  to  the  persons  stated, 
without  any  money  being  paid  therefor.  The  answers  as  to 
the  first  count  allege  that  Hildebrand  had  accounted  for  all 
money  received  by  him;  and,  as  to  the  second,  the  answer 
admitted  that  the  parties  named  became  obligated  to  pay 
the  amounts  stated  on  their  stock,  and  sets  out  that  they 
have  paid  it  in  the  manner  as  will  more  fully  appear  in  the 
opinion.  On  the  trial  the  facts  as  stated  were  developed, 
and  the  court  thereupon  directed  a  verdict  for  plaintiff  for 
$8,250,  and  interest  from  the  date  of  the  commencement  of 
the  action.  A  discrepancy  between  the  amount  claimed  and 
the  amount  for  which  the  verdict  was  directed  arises  from  the 
uncertainty  in  the  proof  as  to  whether  the  payment  to  Gipp 
on  the  land  was  $10,000  or  $10,125,  the  court  apparently 
adopting  the  latter  finding  for  safety.  Other  facts  important 
to  be  noted  sufficiently  appear  in  the  opinion.  The  defend- 
ants appeal  from  the  judgment  entered  on  the  verdict  as 
directed. 

James  F.  Trottman,  attorney  for  appellants  Gipp  and 
Seidenschwarz. 

Christian  Doerfier^  attorney  for  appellant  Hildebrand, 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  and  oral  argument  by  George  Lines. 

Babdeen,  J.  The  trial  court  evidently  proceeded  upon 
the  theory  that  Hildebrand  and  those  with  whom  he  was 
associated  were  promoters  of  the  plaintiff  corporation,  and 
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that  the  transactions  which  eventuated  in  the  issue  of  stock 
to  them,  under  the  circumstances  mentioned,  were  sufficient 
to  charge  him  on  his  bond.  That  these  men  were  promoters 
of  the  corporation  seems  quite  clear  from  the  evidence. 
While  the  term  promoter  may  not  be  capable  of  precise 
definition,  yet,  as  usually  understood,  it  has  reference,  to  the 
persons  who  undertake  to  form  and  set  going  a  company 
with  reference  to  a  given  project.  Alger,  Promoters,  §  1. 
Hildebrand  had  obtained  the  right  to  sell  the  Gipp  premises. 
He  engaged  the  efforts  of  Douglas,  Babcock,  and  Wilhelm, 
who  became  jointly  interested  in  the  commission  he  was  to 
receive.  Babcock  seems  to  have  originated  the  scheme  to 
form  the  corporation  to  buy  this  land.  HUbebrand  joined 
in  the  plan,  subscribed  for  stock,  signed  the  articles  of  or- 
ganization, and  became  an  officer  and  director.  Through  his 
efforts  and  those  with  whotn  he  was  associated  the  corpora- 
tion was  induced  to  purchase  the  land  at  an  advance  of  $200 
per  acre  over  the  original  selling  price.  While  he  was  en- 
gaged in  these  transactions  and  conducting  these  negotia- 
tions, he  knew  that  he  was  making  a  secret  profit,  which  he 
had  agreed  to  divide  with  the  other  officers  and  directors  of 
the  company.  His  relation  and  that  of  his  associates  to  the 
corporation  was  that  of  fiduciaries,  and  demanded  full  dis- 
closure and  the  utmost  good  faith.  He  was  present  at  a 
meeting  when  the  other  stockholders  were  assured  that  they 
"  were  going  in  on  the  ground  floor,"  and,  although  he  says 
he  did  not  hear  any  such  statement  made,  he  knew  that  they 
were  not,  and  that  by  his  dealings  with  the  corporation  he 
was  gaining  a  large  sum  of  money.  His  relations  were  such 
as  to  bring  his  conduct  within  the  condemnation  of  many 
cases  in  this  court,  cited  and  commented  upon  in  Hehgen  v. 
Koeffler,  97  Wis.  313,  and  Zinc  Carbonate  Co.  v.  First  Nat 
Bank,  cmte,  p.  125.  We  are  quite  well  satisfied,  from  the 
circumstances  in  proof,  that  the  parties  mentioned  were  in 
such  a  position  as  that  the  corporation  might  rightfully  call 
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upon  them  to  disgorge.  Whether  this  right  can  be  enforced 
in  this  action  is  quite  another  question.  The  plaintiff  seeks 
to  enforce  this  right  and  to  sustain  a  recovery  in  the  action 
upon  the  defendant's  bond.  No  doubt  but  that,  when  plaint- 
iff proved  the  making  of  the  report  by  Hildebrand,  which 
showed  that  he  had  received  $22,680,  and  that,  instead  of 
paying  out  $18,375,  he  had  only  paid  out  $10,000  or  $10,125, 
as  the  case  may  be,  it  had  made  a  prima  facie  case.  It  is 
insisted,  however,  that  this  report  is  conclusive  upon  both 
him  and  his  sureties,  within  the  principle  of  IJ.  S.  v.  Oiravlt, 
11  How.  22.  Whatever  may  be  the  holdings  elsewhere,  this 
court  seems  committed  to  the  rule  that  a  surety  may  dispute 
the  showing  made  by  the  principal  of  the  money  on  hand 
at  the  time  the  bond  went  into  effect,  and  no  good  reason  is 
perceived  why  they  may  not  also  show  the  exact  amount  re- 
ceived while  the  bond  is  in  force,  unless  they  are  estopped 
by  their  own  conduct.  See  Vivian  v.  Otis,  24  Wis.  518; 
Clark  v.  Wilkinson,  59  Wis.  543;  Milwaukee  Co.  v.  Pabst,  70 
Wis.  352. 

The  showing  made  by  the  sureties  discloses  the  fact  that, 
instead  of  the  treasurer  receiving  $22,680  on  the  first  assess- 
ment, as  reported  by  him,  he  only  received  $14,430.  This 
amount  he  has  faithfully  accounted  for,  except  three  items. 
One  for  $1,300  was  received  and  paid  out  by  him  to  Seiden- 
schwarz  before  the  bond  in  suit  was  given.  The  other  two, 
$50  and  $200,  respectively,  were  paid  out  to  Douglas  and 
Babcock,  under  circumstances  hereinafter  noted.  In  order 
to  make  his  accounts  balance,  the  treasurer  reported  that  he 
had  received  $22,680,  the  amount  of  the  first  assessment, 
and  had  paid  the  first  payment  on  the  land,  $18,375.  Ac- 
cording to  the  evidence,  there  was  due  on  the  first  assess- 
ment from  the  parties  interested  in  Hildebrand'' 8  commission 
in  the  sale  of  the  land,  and  who  were  stockholders,  as  fol- 
lows: Hildebrand,  $2,416 ;  Douglas,  $2,414;  Babcock,  $1,000; 
Wilhelm,  $1,000.     Of  these  assessments  Hildebrand  only 
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paid  into  the  company  $130.  Under  his  arrangement  with 
the  others,  they  became  interested  in  the  commissions  re- 
ceived by  him  in  the  following  proportions: 

Seidenschwarz $1,300 

Douglas. 2,464 

Baboock 1,200 

Wilhelm 1,000 

Hildebrand 2,286 

$8,250 

Instead  of  collecting  the  amounts  due  upon  the  assess- 
ment on  the  stock  as  stated,  and  paying  over  to  Gipp  the 
full  amount  due  on  the  purchase  price  of  the  land,  it  was 
arranged  that  only  $10,125  should  be  paid  (which  is  the  dif- 
ference between  the  amount  due  and  the  commission  agreed 
upon),  and  that  the  $8,250  commission  should  be  applied  on 
the  stock  assessments.  In  carrying  out  this  arrangement, 
Hildebramd  paid  Seidenschwarz  his  share  of  the  commission, 
in  cash,  and  also  paid  Douglas  $50  and  Babcock  $200,  being 
the  difference  between  the  amounts  of  their  assessments  and 
their  share  of  the  commission.  His  share  being  less  than 
the  amount  of  his  assessment,  he  pays  over  the  $130  men- 
tioned. Thus  it  will  be  seen  that  the  scheme  originally  en- 
tered into,  to  secure  their  profit  on  the  sale  of  the  land, 
resulted  in  their  securing  the  stock  of  the  corporation.  In 
so  far  as  the  moileys  of  the  corporation  were  used  in  the 
consummation  of  this  deal,  there  can  be  no  doubt  but  that 
Hildebrwnd  is  liable,  as  are  his  sureties,  for  whatever  was 
used  after  the  bond  went  into  effect.  This  has  application 
only  to  the  payments  made  to  Douglas  and  Babcock,  the 
payment  to  Seidenschwarz  having  been  made  before  the 
bond  was  given.  The  transaction  between  Hildebrand, 
Douglas,  and  Babcock  was  only  one  step  in  the  alleged  con- 
spiracy, and  the  result  is  simply  that  they  have  obtained  the 
stock  of  the  company  without  having  paid  for  it.  They  are 
each  liable  to  the  corporation;  and  it  might  be,  if  it  were 
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shown  that  the  stock  had  been  transferred  to  innocent  par- 
ties, and  that  the  corporation  was  unable  to  make  collection, 
the  treasurer  would  be  responsible  as  for  a  breach  of  his 
bond  for  the  faithful  discharge  of  his  duties.  No  such  show- 
ing being  made,  we  see  no  ground,  under  the  facts  stated, 
upon  which  to  hold  the  sureties  liable.  The  fact  that  stock 
has  been  issued  and  is  outstanding,  for  which  no  considera- 
tion has  been  paid,  as  against  the  corporation,  cannot  be  held 
to  be  a  breach  of  the  bond.  Under  the  by-laws,  it  was  the 
duty  of  the  secretary  of  the  company  to  collect  the  moneys- 
due  the  company  and  tarn  them  over  to  the  treasurer.  It 
is  only  for  failure  to  account  for  money  actually  received,, 
or  official  misconduct  to  the  financial  damage  of  the  corpo- 
ration, that  a  liability  arises  on  the  bond. 

The  action  of  the  court  in  directing  a  verdict  for  plaintiff 
was  therefore  erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Peiewe,  Respondent,  vs.  Wisconsin  State  Land  &  Improve-    ^^  537 

ment  Company,  Appellant.                                 *jj  lgft9 

105  587 

June  8  —  June  22, 1899.                                            114  ■  186 

elU  «187 

Res  ad  judicata:  Constitutional  law:  Police  poicer:  Public  "health:  Drain-  "  03  537\ 
age  of  navigable  lakes:  Soil  under  navigable  waters:  Riparian  \tf  50'\ 
rights:  Remedies:  Estoppel 

1.  Where  a  case  has  been  before  the  supreme  court  on  an  appeal  in- 
volving the  sufficiency  of  the  complaint  the  decision  there  made  is 
binding,  for  the  purpose  of  a  subsequent  appeaL,  on  all  questions 
covered  by  the  former  decision,  leaving  nothing  which  can  be- 
questioned  except  whether  the  facts  which  were  then  said  to  con- 
stitute a  sufficient  cause  for  relief  have  been  found  to  exist  by  the* 
trial  court,  and  whether  any  material  part  of  such  findings  is- 
against  the  clear  preponderance  of  the  evidence. 


Digitized  by 


Google 


538  SUPREME  COURT  OF  WISCONSIN.         [103 

Priewe  vs.  Wisconsin  State  Land  &  Imp.  Co. 

2.  Whether  a  legislative  enactment  was  designed  to  further  some  gov- 
ernmental function,  or  to  further  private  gain,  is  a  judicial  ques- 
tion, and  the  court  is  not  concluded  by  the  wording  of  the  act  as  to 
where  the  truth  lies,  in  determining  a  controversy  as  to  the  pur- 
pose of  the  enactment. 

&  The  legislature,  under  the  recited  purpose  of  promoting  the  public 
health,  enacted  that  one  R.,  his  heirs  and  assigns,  might  complete 
the  drainage  of  a  lake,  theretofore  partially  drained  at  the  expense 
of  persons  benefited,  and  in  consideration  therefor  all  the  Land 
within  the  meander  line  of  the  lake  was  to  be  conveyed  to  him,  he 
being  required  to  repay  to  those  who  had  paid  the  cost  of  the  first 
drainage,  out  of  the  proceeds  of  the  reclaimed  lands  that  might  be 
sold  by  him,  after  reimbursing  himself  for  his  expenditures  for 
doing  the  work,  fifty  per  cent  of  their  respective  payments.  R. 
caused  a  corporation  to  be  formed  to  which  he  conveyed  his  granted 
rights  and  privileges,  in  consideration  of  substantially  all  the  stock 
of  the  corporation.  In  an  action  by  a  riparian  proprietor  to  pre- 
vent carrying  out  the  scheme  of  drainage,  to  recover  damages  for 
a  partial  drainage,  and  to  compel  a  restoration  of  the  water  to  the 
condition  in  which  the  corporation  found  it.  held  that,  aside  from 
the  alleged  purpose  of  promoting  the  public  health,  there  was  an 
absence  of  legal  authority  to  justify  the  acts  complained  of. 

4.  It  is  the  duty  of  the  legislature  to  preserve  for  the  benefit  of  all  the 
people  of  the  state,  forever,  the  enjoyment  of  the  navigable  waters 
within  its  boundaries. 

&  The  navigable  waters  of  the  state  belong  to  the  state,  and  the  lands 
under  them,  in  all  situations,  so  far  as  it  is  necessary  to  preserve  in- 
violate the  common  right  to  enjoy  those  incidents  which  are  not  the 
subject  of  private  ownership  in  navigable  waters  at  common  law. 

6.  An  attempt  by  any  person  or  corporation  to  violate  public  rights  in 

the  navigable  waters  of  the  state,  to  the  special  injury  of  a  particu- 
lar person,  may  be  restrained  by  a  private  action. 

7.  It  appeared  from  the  evidence  that  the  lake  was  a  navigable  body 

of  water,  after  the  first  drainage,  to  within  fifty  feet  of  the  original 
shore  line  of  plaintiff's  property;  that  thereby  none  of  the  lake  bed 
was  uncovered  except  a  strip  averaging  about  100  feet  inside  the 
shore  line;  that,  aside  from  that,  the  entire  lake  bed  was  covered 
with  water  and  could  be  traversed  by  boats  for  the  purpose  of  hunt- 
ing and  fishing;  that  such  condition  was  destroyed  by  the  second 
drainage  to  plaintiff's  damage;  that  a  restoration  to  the  conditions 
existing  prior  to  the  second  drainage  would  promote  the  public 
health;  and  that  the  primary  purpose  of  the  act  of  the  legislature 
under  authority  of  which  the  acts  of  defendant  were  done  and  its 
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claims  made  was  to  convert  that  which  was  public  into  that  which 
was  private.  Held,  that  there  was  a  manifest  excess  of  constitu- 
tional legislative  authority. 
&  An  estoppel  in  pais  requires,  as  to  the  person  against  whom  it  is 
claimed,  opportunity  to  speak,  duty  to  speak,  failure  to  speak,  and 
reliance  in  good  faith  upon  such  failure,  and  is  not  a  defense  to  an 
action  where  it  appeared  that  no  benefit,  but  rather  damage,  ac- 
crued to  plaintiff  by  the  acts  of  defendant;  that  the  action  was 
commenced  seasonably  after  actual  damage;  that  defendant's  op- 
erations were  solely  to  acquire  title  to  the  bed  of  the  lake;  that  its 
grantor  procured  the  passage  of  a  legislative  enactment  for  that 
purpose;  and  that  before  any  considerable  expense  had  been  in- 
curred, there  had  been  a  decision  of  the  supreme  court  to  the  effect 
that  submerged  lands  of  navigable  lakes  cannot,  by  legislative  enact- 
ment in  furtherance  of  private  interests,  be  made  the  subject  of 
private  ownership. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  EL  Johnson,  Circuit  Judge.    Affirmed. 

Action  by  a  riparian  proprietor  to  prevent  the  carrying 
out  of  a  scheme  for  draining  Muskego  lake,  a  navigable  body 
of  water  in  Waukesha  county,  "Wisconsin,  naturally  covering 
some  3,500  acres  of  land,  for  the  ostensible  purpose  of  pro- 
moting the  public  health,  but  actual  purpose,  as  alleged,  of 
enabling  the  promoters  of  the  scheme  to  possess  themselves 
of  the  title  to  the  lake  bed;  to  recover  damages  caused  to 
plaintiff  by  a  partial  draining  of  the  lake;  and  to  compel  a 
restoration  of  the  water  to  the  condition  in  which  defendant 
found  it.  In  1887  a  law  [ch.  169]  was  passed  authorizing  a 
lowering  of  the  lake  at  the  cost  of  the  owners  of  wet  lands 
adjacent  thereto,  which  might  be  benefited  thereby.  Under 
such  act  the  lake  was  somewhat  reduced,  drawing  the  water 
away  from  the  natural  water  line  of  plaintiff's  land  from 
fifty  to  150  feet,  and  for  which  he  was  assessed  for  the  bene- 
fits to  fifteen  acres  of  land,  and  paid  a  portion  of  the  cost. 
In  1891  a  law  [ch.  202]  was  passed  authorizing  James  Key- 
nolds,  his  heirs  and  assigns,  to  complete  the  drainage  of  the 
lake,  ostensibly  to  promote  the  public  health,  and  as  con- 
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sideration  therefor,  by  the  terms  of  the  law,  all  the  land 
within  the  meander  line  of  the  lake  was  conveyed  to  him, 
he  being  required  to  repay,  to -those  who  paid  the  cost  of  the 
first  drainage,  fifty  per  cent,  of  their  respective  payments, 
out  of  the  proceeds  of  the  reclaimed  lands  that  might  be 
sold  by  him,  after  reimbursing  himself  for  his  expenditures 
in  doing  the  work.  Reynolds  caused  a  corporation  to  be 
formed  soon  after  the  date  of  the  act  of  1891,  to  which  he 
conveyed  his  granted  rights  and  privileges  in  consideration 
of  substantially  all  the  stock  of  the  corporation.  Prior  to 
the  commencement  of  this  action  such  corporation,  the  de- 
fendant herein,  so  far  progressed  with  the  drainage  scheme 
as  to  materially  reduce  the  lake,  to  the  damage  of  plaintiff, 
as  alleged,  and  it  purposed  going  on  with  the  work  to  com- 
pletion. The  purpose  of  this  action  was  to  recover  compen- 
sation for  the  damages  caused  to  plaintiff  by  taking  the 
water  of  the  lake  from  his  land,  and  to  obtain  a  mandatory 
injunction  compelling  defendant  to  restore  the  lake  to  the 
condition  which  existed  before  its  operations  commenced. 
There  was  a  demurrer  to  the  complaint,  overruled  because 
it  contained  sufficient  allegations  of  fact  to  show,  if  true, 
that  the  purpose  of  the  act  of  1891  was  not  to  promote  the 
public  health,  but  to  convert  the  bed  of  the  lake  into  private 
property,  a  thing  the  state  had  no  power  to  authorize. 

Defendant  answered  the  complaint,  and  the  issues  were 
tried,  with  the  following  result  as  to  facts,  leaving  out  all 
merely  formal  matters:  Plaintiff  owns  land  with  a  frontage 
of  100  rods  on  Muskego  lake,  a  navigable  body  of  water  in  its 
natural  condition,  fed  by  natural  springs  and  spring  brooks, 
and  of  a  depth  of  from  one  to  forty  feet,  and  an  extent,  in- 
side the  government  meander  lines,  of  three  and  one-half 
miles  one  way  by  about  two  miles  the  other.  The  use  of 
the  lake,  before  the  acts  of  defendant  complained  of,  was 
valuable  to  plaintiff  for  the  purpose  of  boating,  and  for  its 
influence  upon  his  farm  lands.     Under  the  act  of  1887  the 
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level  of  the  lake  was  lowered  about  four  and  one-half  feet, 
thereby  uncovering  from  fifty  to  150  feet  in  width  of  lake 
bottom  in  front  of  plaintiff's  land,  which  he  thereafter  occu- 
pied and  used-  Such  lowering  of  the  lake  level  left  a  body 
of  water  substantially  as  serviceable  to  plaintiff  as  before. 
It'was  accessible  to  plaintiff's  land  by  boats  the  same  as  for- 
merly, except  that  it  was  more  difficult  to  approach  the  shore 
line.  In  1868  [ch.  198,  P.  &  L.  Laws  of  1868]  a  legislative 
grant  was  made  to  James  Reynolds  substantially  the  same 
as  the  act  of  1891,  he  then  being  a  member  of  the  legisla- 
ture. In  1869  [ch.  326,  P.  &  L.  Laws  of  1869]  such  act  of 
1868  was  repealed.  In  1890  Reynolds,  who  was  then  a  resi- 
dent of  the  state  of  Illinois,  revived  the  scheme  of  obtaining 
control  of  the  lake  bed,  and  the  result  was  the  act  of  1891. 
The  purpose  of  such  act,  though  ostensibly  public,  was  in  fact 
private.  While  the  recited  purpose  was  the  promotion  of  the 
public  health,  the  real  purpose  was  to  enable  the  grantee  of 
the  act,  his  heirs  or  assigns,  to  obtain  title  to  the  bed  of  the 
lake.  A  few  days  after  the  act  of  1891  was  passed  Reynolds 
caused  the  defendant  corporation  to  be  formed,  and  conveyed 
to  it  all  his  rights  under  such  act,  including  the  right  to  the 
bed  of  the  lake  within  the  government  meander  line,  the  con- 
sideration being  $299,700  in  the  capital  stock  of  the  corpo- 
ration, that  being  all  of  the  stock  except  three  shares  taken 
by  as  many  persons  in  order  to  organize  the  corporation, 
$80,000  par  value  of  which  stock  he  gave  to  persons  who  en- 
abled him  to  secure  the  passage  of  the  act  through  the  legis- 
lature. The  defendant  caused  the  work  of  draining  the  lake, 
under  the  act  of  1891,  to  be  commenced  in  1892,  doing  but 
little  work,  however,  that  year.  The  work  was  continued  in 
1893  and  in  1894,  but  not  in  the  vicinity  of  plaintiff's  land, 
and  not  so  as  to  make  the  effect  of  the  operations  apparent 
to  him  till  some  time  in  1894.  Plaintiff  never  acquiesced  in 
defendant's  acts  which  operated  to  lower  the  lake  level  about 
four  feet,  leaving  a  considerable  portion  of  the  lake  bed  cov- 
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ered  with  water  consisting  of  one  body  about  three  fourths 
of  a  mile  long  by  eighty  rods  to  half  a  mile  wide,  and  several 
navigable  channels,  all  connected  with  each  other  in  times 
of  high  water.  Instead  of  the  work  done  by  defendant,  of 
reclaiming  the  lake  bed,  promoting  the  public  health,  it  has 
so  far  uncovered  the  bottom  and  left  it  wet  and  unfit  for 
cultivation  that  its  condition  is  injurious  to  the  public  health. 
In  1895  the  state  land  commissioners  made  a  formal  convey- 
ance to  defendant  of  the  lake  bed  as  it  existed  prior  to  the 
first  drainage.  The  operations  of  defendant  have  resulted 
in  withdrawing  the  water  of  the  lake  from  plaintiffs  land, 
destroying  his  business  of  operating  pleasure  boats  on  the 
lake,  preventing  his  using  his  land  as  a  landing  place  for 
boats  navigating  the  lake,  and  drying  up  the  water  in  his 
wells,  and  otherwise  injuring  his  property  to  his  damage  in 
the  sum  of  $1,000. 

From  such  facts  the  court  decided  that  plaintiffs  shore 
line,  by  the  operations  conducted  under  the  act  of  1887,  was 
extended  as  the  water  of  the  lake  was  drawn  down ;  that  the 
act  of  1891,  attempting  to  convert  the  lake  bed  to  private 
ownership,  was  void;  and  that  plaintiff  was  entitled  to  judg- 
ment requiring  defendant  to  restore  the  lake  to  the  condi- 
tion existing  before  its  operations  commenced,  and  to  an 
injunction  prohibiting  any  further  work  under  such  act  as 
to  Muskego  lake,  and  to  a  judgment  for  costs.  Judgment 
was  entered  accordingly. 

Hugh  Ryan,  attorney,  and  Thos.  M.  Kearney,  of  counsel, 
for  the  appellant,  contended,  inter  alia,  that  an  act  of  the 
legislature  being  assailed,  the  inquiry  is  limited  to  the  ques- 
tion of  power  in  the  law-making  body,  and  does  not  extend 
to  the  matter  of  necessity,  expediency,  the  motives  of  the 
legislature,  or  reasons  which  were  placed  before  them  to  in- 
duce the  passage  of  the  act.  Brodliead  v.  Milwaukee,  19 
Wis.  629;  Smeaton  v.  Martin,  57  Wis.  364;  Wis.  R.  L  Co.  v. 
Manson,  43  Wis.  255;  U.  S.  v.  Des  Moines  N.  &  R.  Co.  142 
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U.  S.  510;  Powell  v.  Pennsylvania,  127  U.  S.  678;  Fletcher 
v.  Peck,  6  Cranch,  130;  State  ex  rel.  Atfy  Gen.  v.  Cunning- 
ham,  81  Wis.  440,  509;  Angle  v.  C,  St.  P.,  M.  <&  0.  R.  Co. 
151  U.  S.  1;  Forsythe  v.  Hammond,  68  Fed.  Kep.  774;  Went- 
worth  v.  Racine  Co.  99  Wis.  26;  State  v.  Gerhardt,  145  Inch 
439;  Ex  parte  McCardle,  7  Wall.  506;  Doyle  v.  Continental 
Ins.  Co.  94  TJ.  S.  535.  In  considering  the  question  of  power 
in  the  legislature,  it  is  the  duty  of  the  court  to  apply  every 
possible  presumption  in  favor  of  the  validity  of  the  statute 
until  its  validity  is  shown  beyond  a  rational  doubt.  Fletcher 
v.  Peck,  6  Cranch,  87-128;  Dartmouth  College  v.  Woodward, 
4  Wheat.  625;  Livingston  Co.  v.  Darlington,  101  U.  S.  407; 
Sinking-Fund  Cases,  99  U.  S.  700-719;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  684;  Hooker  v.  Norton,  1  Pin.  195;  Mills  v. 
Charleton,  29  Wis.  400;  Cooley,  Const.  Lim.  (4th  ed.),  225; 
Rankin  v.  Colgan,  92  Cal.  605.  If  the  act  in  question  is 
capable  of  two  constructions,  one  of  which  will  invalidate 
and  the  other  of  which  will  give  it  force 'and  effect,  the  lat- 
ter construction  will  prevail.  Johnson  v.  Milwaukee,  88  Wis. 
383;  Palms  v.  Shawano  Co.  61  Wis.  211;  Atkins  v.  Fraker, 
32  Wis.  510;  Bound  v.  Wis.  Cent  R.  Co.  45  Wis.  543.  The 
act  challenged  being  a  legitimate  exercise  by  the  legislature 
of  the  police  power,  the  constitutional  provisions  against  tak- 
ing property  without  due  process  of  law  and  against  impair- 
ing the  obligations  of  contracts,  and  the  doctrine  of  just 
compensation  and  uniform  taxation,  have  no  legitimate  ap- 
plication. Baker  v.  Boston,  12  Pick.  184-192;  Davenport  v. 
Richmond,  81  Va.  636;  Bliss  v.  Kraus,  16  Ohio  St.  54;  Pine 
City  v.  Munch,  42  Minn.  342 ;  Butchers'  Union  S.  H.  &  L.  S. 
L.  Co.  v.  Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  660;  Wilcox  v.  Hem- 
ming, 58  Wis.  144;  Bittenhaus  v.  Johnston,  92  Wis.  588; 
State  v.  lleinemann,  80  Wis.  253;  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Milwaukee,  97  Wis.  418;  1  Dillon,  Mun.  Corp.  §  141; 
Green  v.  Swift,  47  Cal.  536;  Newark  cfe  S.  0.  H.  C  R.  Co.  v. 
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Hunt,  50  N.  J.  Law,  808;  City  Council  of  Charlestown  v. 
Werner,  46  S.  C.  323;  Bingley  v.  Boston,  100  Mass.  544;  Mil- 
ler v.  Craig,  11  N".  J.  Eq.  175;  Egan  v.  Hart,  45  La.  Ann. 
1358;  Ruck  v.  New  Orleans,  43  La.  Ann.  275;  Dunbar  v. 
Augusta,  90  Ga.  390;  Ex  parte  Shrader,  33  Cal.  279;  Pren- 
tice, Police  Power,  56,  57,  59;  Tram  v.  Boston  D.  Co.  144 
Mass.  532 ;  Carleton  v.  Rugg,  149  Mass.  550 ;  Camm.  v.  Alger, 
7  Cush.  53;  Raymond  v.  Fish,  51  Conn.  80;  Keller  v.  Corpus 
Christi,  32  Am.  Rep.  613;  2  Dillon,  Mun.  Corp.  §  955;  Mah 
everer  v.  Spinke,  1  Dyer,  35J;  Respublica  v.  Sparhawk,  1  DalL 
357;  2  Kent,  Comra.  338;  Russell  v.  New  York,  2  Denio, 
461;  State  v.  Blake,  36  N.  J.  Law,  447;  Sedgwick,  Stat.  & 
Const.  Law,  499,  502;  1  Dillon,  Mun.  Corp.  §  141,  and  cases 
cited ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  Scovill  v.  Mc- 
Mahon,  62  Conn.  378;  Mariner  v.  Schulte,  13  Wis.  775;  Bore 
v.  Gray,  2  Term,  358;  British  C.  P.  Mfrs  v.  Meredith,  4 
Term,  794. 

The  title  to  the*  lands  in  question  being  in  the  state, 
the  state  had  the  right  to  dispose  of  any  portion  thereof 
whenever  that  could  be  done  without  substantial  impair- 
ment of  the  interests  of  the  public  in  the  waters  remaining. 
Gould,  "Waters  (1st  ed.),  §  36 ;  Comm.  v.  Alger,  7  Cush.  53, 
77;  Hoboken  v.  Pa.  R.  Co.  124  U.  S.  656;  111.  Cent.  R.  Co. 
v.  Illinois,  147  U.  S.  387;  Fletcher  v.  Peck,  6  Cranch,  127; 
McCready  v.  Virginia,  94  U.  S.  391;  Bushnell  v.  Beloit,  10 
Wis.  195;  Wis.  Cent.  R.  Co.  v.  Taylor  Co.  52  Wis.  37;  State 
ex  rel.  J/.,  T.  &  W.  R.  Co.  v.  Common  Council  of  Tomahawk, 
96  Wis.  73-82;  Sparrow  v.  Comm'rs,  56  Mich.  567;  Stevens  v. 
P.  &  N.  R.  Co.  34  K  J.  Law,  532.  The  act  assailed  consti- 
tuted an  offer  by  the  state  to  Reynolds,  his  heirs  and  assigns, 
that,  if  he  or  they  would  do  the  work  therein  required  to  be 
performed,  compensation  would  be  made  by  conveying  the 
reclaimed  lands,  and  this  offer  when  accepted  became  a  con- 
tract binding  upon  the  parties  thereto,  subject  to  the  same 
rules  which  govern  the  contractual  relations  of  private  indi- 
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viduals.  Fletcher  v.  Peck,  6  Cranch,  87, 135 ;  C/iapin  v.  Cru- 
sen,  31  Wis.  209;  Slate  v.  Milwaukee  G.  L.  Co.  29  Wis.  454; 
AtCy  Gen.  v.  Railroad  Cos.  35  Wis.  425;  Meted  v.  State,  16 
Wis.  370;  Shales  v.  State,  2  Pin.  499;  Baxter  v.  State,  9  Wis. 
38;  BenUey  v.  State,  73  Wis.  416;  Veeder  v.  Guppy,  3  Wis. 
502-534;  Paige  v.  Kolman,  93  Wis.  435;  Montgomery  v.  Kas- 
son,  16  Cal.  189;  Davie  v.  Gray,  16  Wall.  203;  Cornell  v. 
Bichens,  11  Wis.  368,  and  cases  cited  in  notes;  State  ex  rel. 
Damman  v.  Comm'rs,  4  Wis.  414;  State  ex  rel.  Voight  v.  Hoe- 
Jlinger,  31  Wis.  257,  263;  Sparrow  v.  Comm'rs,  56  Mich.  567; 
State  v.  F  &  P.  M.  R.  Co.  89  Mich,  481;  Comm.  v.  Andre's 
Heirs,  3  Pick.  224;  Bigelow,  Estoppel  (5th  ed.),  341;  People 
v.  Bagadorn,  104  K  T.  516;  U.  S.  v.  McLaughlin,  30  Fed. 
Rep.  147;  Bough  v.  Buchanan,  27  Fed.  Rep.  328;  Indiana  v. 
Milk,  11  Fed.  Rep.  389;  Att'y  Gen.  v.  Ruggles,  59  Mich.  124; 
TJ.  S.  v.  Dallas  M.  R.  Co.  41  Fed.  Rep.  493.  The  title  to  the 
lands  being  in  the  state,  and  the  state  having  the  right 
to  convey  them,  the  conveyance  under  the  act  cannot  be 
questioned  in  the  absence  of  fraud.  Wis.  River  Imp.  Co.  v. 
Manson,  43  Wis.  265;  Sparrow  v.  Comm'rs,  56  Mich.  567; 
U.  S.  v.  Des  Moines  IT.  &  R.  Co.  142  U.  S.  510;  Chandler  v. 
Calumet  &  H.  M.  Co.  149  TJ.  S.  79;  Mendota  Club  v.  Ander- 
son, 101  Wis.  479;  Parley's  Park  S.  M.  Co.  v.  Kerr,  3  Utah, 
235;  K  G.  Blakslee  Mfg.  Co.  v.  F.  G.  Blakslee's  Sons  I. 
Works,  129  KT.155;  Fuller  v.  Shedd,  161  111.  462,  and  cases 
cited ;  Smelting  Co.  v.  Kemp,  104  TJ.  S.  645 ;  Wells  v.  Francis, 
7  Colo.  396.  It  appearing  affirmatively  that  the  defendant 
performed  the  work  required  by  ch.  202,  Laws  of  1891,  it 
does  not,  in  this  action,  lie  in  the  mouth  of  the  plaintiff, 
who  is  not  a  party  to  the  contract,  to  urge,  and  is  not 
within  the  provision  of  the  court  to  find,  that  the  contract 
was  not  performed  by  defendant  according  to  the  require- 
ments of  the  law.  Wis.  River  Imp.  Co.  v.  Manson,  43  Wis. 
255;  La  Points  v.  Ashland,  47  Wis.  251;  Nobles  v.  Mag- 
nolia C.  Co.  69  Tex.  434;  Smdting  Co.  v.  Kemp,  104  U.  S. 
Vol.  103—35 
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636;  Field  v.  Seabury,  19  How.  323;  Hagar  v.  Reclamation 
Diet.  Ill  U.  S.  701;  Mills  Co.  v.  Railroad  Cos.  107  U.  S. 
566;  Lee  v.  Johnson,  116  U.  S.  48;  Sparks  v.  Pierce,  115 
U.  S.  408;  BohaU  v.  Villa,  114  U.  S.  47.  The  contract  be- 
tween defendant  and  the  state  having  been  performed  by 
defendant  to  the  satisfaction  of  the  state,  and  the  state  hav- 
ing paid  the  defendant  for  the  work  performed  by  delivery 
of  the  patent  of  the  lands  drained,  the  title  of  the  defendant 
in  and  to  the  lands  conveyed  has.  become  vested  and  cannot 
be  divested  at  the  suit  of  a  private  individual.  Fletcher  v. 
Feck,  6  Cranch,  87;  Angle  v.  C,  St.  P.,  M.  &  0.  R.  Co.  151 
IT.  S.  1.  Plaintiff  is  estopped  from  securing  the  relief  which 
he  demands  in  this  court  of  equity.  Frederick  v.  Douglas 
Co.  96  Wis.  426;  Renter  v.  Lawe,  94  Wis.  305;  State  ex  rd. 
AtPy  Gen.  v.  Janesville  W.  Co.  92  Wis.  504;  Paine  L.  Co.  v. 
Oshkosh,  89  Wis.  459. 

Orren  T.  Williams,  attorney,  and  Geo.  L.  Williams,  of  coun- 
sel, for  the  respondent,  contended  that  the  plaintiff  had  val- 
uable vested  riparian  rights  in  Muskego  lake  of  which  the 
state  cannot  deprive  him,  except  by  a  constitutional  exercise 
of  the  power  to  appropriate  property  for  public  use.  Dela- 
pilaine  v.  C.  &  N.  Tf .  R.  Co.  42  Wis.  214;  Boorman  v.  Sun- 
nuchs,  42  Wis.  233;  Bowman's  Devisees  v.  Wathen,  2  McLeai^. 
376,  382,  383;  Gould,  Waters,  §§  204,  246;  2  Washb.  Keal 
Prop.  (5th  ed.),  367;  Kaukauna  W.  P.  Co.  v.  G.  B.  &  M.  C. 
Co.  75  Wis.  390;  2  Hilliard,  Keal  Prop.  (3d  ed.),  100;  Died- 
rich  v.  N.  W.  U.  R.  Co.  42  Wis.  262;  Yates  v.  Milwaukee, 
10  Wall.  497,  504;  Saunders  v.  N.  Y  C.  &  H.  R.  R.  Co.  2a 
K  Y.  Supp.  927,  932;  Chapman  v.  0.  &  M.  R.  Co.  33  Wis. 
629;  IU.  Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387;  Black  River 
Imp.  Co.  v.  La  Crosse  B.  &  T.  Co.  54  Wis.  682;  Jones  v~ 
Johnston,  18  How.  156;  Chicago  &  N.  W.  R.  Co.  v.  Groh,  8& 
Wis.  641;  Shivdy  v.  Bowlby,  152  U.  S.  35;  Priewe  v.  Wis. 
S.  L.  &  I.  Co.  93  Wis.  534;  J.  S.  Keator  L.  Co.  v.  St.  Crow 
B.  Corp.  72  Wis.  98;    Warren  v.  Chambers,  25  Ark.  120  j 
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Municipality  No.  #  v.  Orleans  Cotton  Press,  18  La.  122; 
Cedar  Lake  JI.  Co.  v.  Cedar  Creek  E.  Co.  79  Wis.  297;  Wis. 
W.  Co.  v.  Winans,  85  Wis.  39;  In  re  Theresa  Drainage  Dist. 
90  Wis.  301.  The  state  had  no  such  proprietary  title  to  the 
bed  of  Muskego  lake  that  it  could  pass  the  title  to  defend- 
ant's assignor.  Hardin  v.  Jordan,  140  U.  S.  371 ;  McLennan 
v.  Prentice,  85  Wis.  444;  IU.  Cent.  B.  Co.  v.  Illinois,  146 
U.  S.  452;  Brads/taw  v.  Dvluth  I.  M.  Co.  52  Minn.  59;  Stock- 
ton v.  B.  &  N.  T.  B.  Co.  32  Fed.  Rep.  9.  The  beds  of  waters 
in  which  titles  of  riparian  owners  do  not  extend  to  the  center 
belong  to  the  several  states  in  which  they  are  located,  as 
sovereigns.  Barney  v.  Keokuk,  94  U.  S.  324;  Pollard's  Les- 
see v.  Hagan,  3  How.  212;  Knight  v.  U  S.  L.  Asso.  142  U.  S. 
183;  Den  v.  Jersey  Co.  15  How.  426;  St.  Clair  Co.  v.  Lov- 
ingston,  23  Wall.  68;  Shively  v.  Bowlby,  152  U.  S.  1;  Goods- 
title  v.  Kibbe,  9  How.  471;  3  Kent,  Cofflm.  427;  J.  S.  Keator 
L.  Co.  v.  St.  Croix  B.  Carp.  72  Wis.  89;  Oilman  v.  Philadel- 
phia, 3  Wall.  726.  Such  title  is  by  sovereignty  and  not  a 
proprietary  title.  Martin  v.  Waddell,  16  Pet.  367;  Saunder* 
v.  JST.  T.  C.c&B.  B.  B.  Co.  23  N.  Y.  Supp.  932;  McLennan 
v.  Prentice,  85  Wis.  428.  Treated  as  a  grant  by  a  proprietor 
the  act  of  the  legislature  is  entirely  inoperative  because  the 
grantor  had  no  such  title  as  he  attempts  to  convey.  Martin 
v.  Waddell,  16  Pet.  367,  410;  McLennan  v.  Prentice,  85  Wis. 
427;  Stockton  v.  B.  <&  N.  Y.  B.  Co.  32  Fed.  Rep.  9;  Varick 
v.  Smith,  9  Paige,  547;  Bradshaw  v.  Duluth  I.  M.  Co.  52 
Minn.  59 ;  Willow  Biver  Club  v.  Wade,  100  Wis.  86 ;  Pewaukee 
v.  Savoy,  103  Wis.  271;  Cedar  Lake  H.  Co.  v.  Cedar  Creek  H. 
Co.  79  Wis.  299;  People  v.  JBT.  T.  &  S.  I.  F.  Co.  68  N.  Y. 
71;  Muskego  v.  Drainage  Comm'rs,  78  Wis.  40;  Emporia  v. 
Soden,  25  Kan.  588;  Boyd  v.  U.  S.  116  TJ.  S.  616.  Oh.  202, 
Laws  of  1891,  is  unconstitutional,  and  comes  within  the  pro- 
hibition of  sees.  31,  32,  art.  IV,  Const.  Wis.,  or  the  amend- 
ment of  1871.  JSTevil  v.  Clifford,  63  Wis.  435;  Kimball  v. 
Bosendale,  42  Wis.  407;  State  ex  rd.  Church  u  Cheek,  77  Wis. 


Digitized  by 


Google 


548  SUPREME  COURT  OF  WISCONSIN.         [103 

Priewe  v&  Wisconsin  State  Land  &  Imp,  Co* 

284;  School  Dist.  v.  Ins.  Co.  103  IT.  S.  707;  Cooley,  Const. 
Lim.  (5th  ed.),  483;  State  ex  rd.  Sanderson  v.  Mann,  76  Wis. 
469;  State  ex  rd.  JVunnemaoher  v.  Mann,  76  Wis.  498;  Stats 
ex  rd.  Davidson  v.  Gorman,  40  Minn.  232;  Opening  of  Jinan 
St.  132  Pa.  St.  257;  1  Morawetz,  Priv.  Corp.  §§  10-13;  Lewis, 
Em.  Dora.  §§  163, 165;  In  re  Niagara  Falls  &  W.  R.  Co.  108 
N.  Y.  375;  Citizens'  W.  W.  Co.  v.  Parry,  59  Hun,  202;  S.  C. 
128  K  T.  669;  Wis.  W.  Co.  v.  Winans,  85  Wis.  42;  State  ex 
rd.  Cothreri  v.  Lean,  9  Wis.  279 ;  Clark  v.  JanesviUe,  10  Wis. 
191;  Evans  v.  Phillipi,  117  Pa.  St.  237;  McCarthy  v.  Comm. 
110  Pa.  St.  246;  McLennan  v.  Prentice,  85  Wis.  428.  Said 
ch.  202,  Laws  of  1891,  is  also  unconstitutional  as  being  in  con- 
flict with  sec.  10,  art.  VIII,  Const.  Wis.  W.  Co.  v.  Winans, 
85  Wis.  26;  Gould,  Waters,  §  416;  Valparaiso  City  W.  Co.  v. 
Dichover,  17  Ind.  App.  233;  Isom  v.  M.  C.  R.  Co.  36  Miss. 
316. 

Marshall,  J.  There  are  no  questions  of  law  to  be  consid- 
ered on  this  appeal.  When  the  case  was  here  before  on  an 
appeal  involving  the  sufficiency  of  the  complaint  (93  Wis. 
534),  it  was  decided:  first,  that  on  the  facts  alleged  the  op- 
erations under  the  act  of  1887  did  not  affect  plaintiff's  ripa- 
rian rights,  as  they  left  him  with  the  privilege  of  passing 
over  the  uncovered  lands  between  the  original  and  new 
shore  lines  to  the  navigable  waters  of  the  lake ;  second,  that 
the  act  of  1891  was  intended  solely  to  convert  the  bed  of 
the  lake  from  public  to  private  ownership  in  the  guise  of  a 
pretended  public  purpose,  that  of  promoting  the  public 
health ;  third,  that  whether  the  ostensible  public  purpose  of 
the  act  was  the  actual  purpose  is  not  concluded  by  its  re- 
citals, but  may  be  inquired  into  and  determined  by  the  court 
as  a  question  of  fact,  and  the  act  sustained  or  condemned 
according  to  the  finding;  and  fourth,  that  the  state  is  power- 
less to  divest  itself  of  its  trusteeship  as  to  the  submerged 
lands  under  navigable  waters  in  this  state  under  the  guise 
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of  promoting  the  public  health.  That  decision  is  binding 
for  the  purpose  of  this  appeal  on  all  questions  covered  by  it. 
It  stands  as  the  infallible  truth,  leaving  nothing  which  can 
now  be  questioned,  except  whether  the  facts  which  were 
then  said  to  constitute  a  sufficient  cause  for  equitable  relief 
have  been  found  to  exist  by  the  trial  court,  and  whether 
any  material  part  of  such  findings  is  against  the  clear  pre- 
ponderance of  the  evidence.  Laihrop  v.  Ehapp,  27  Wis.  214, 
37  Wis.  307;  Case  v.  Hoffman,  100  Wis.  314. 

Appellant's  counsel  has  furnished  us  with  the  result  of 
much  research  as  regards  the  scope  of  the  police  power  of 
the  state  and  the  supreme  authority  of  the  legislature  to  ex- 
ercise such  power,  all  of  which  is  interesting  but  not  mate- 
rial, because  the  subject  is  not  before  us.  That  the  legislature 
has  a  broad  discretion  in  the  exercise  of  police  powers  can- 
not be  questioned.  Within  that  discretion  its  dominion  is 
supreme;  but  whether  a  legislative  enactment  was  designed 
to  further  some  governmental  function,  or  to  further  pri- 
vate gain,  as  said  in  the  former  opinion,  is  a  judicial  ques- 
tion and  counsel  have  failed  to  produce  any  authority  to  the 
contrary;  and  even  if  such  authority  were  produced  it  could 
not  change  the  rule  for  the  purposes  of  this  case.  Not  only, 
as  indicated,  is  it  a  judicial  question  of  fact  which  is  pre- 
sented by  the  controversy  as  to  the  purpose  of  the  act  of 
1891,  but  the  court  is  not  concluded  by  the  wording  of  the 
act  as  to  where  the  truth  lies.  Otherwise  private  property 
rights  could  easily  be  taken  away  from  one,  and  with  or 
without  consideration  vested  in  another,  under  the  guise  of 
the  promotion  of  some  public  purpose  falsely  recited  in  a 
legislative  enactment. 

Leaving  out  of  view  the  pretense  that  the  draining  of  the 
lake  was  for  the  purpose  of  promoting  the  public  health,  not 
a  shadow  of  legal  authority  exists  to  justify  the  acts  com- 
plained of.  The  legislature  has  no  more  authority  to  eman- 
cipate itself  from  the  obligation  resting  upon  it  which  was 
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assumed  at  the  commencement  of  its  statehood,  to  preserve 
for  the  benefit  of  all  the  people  forever  the  enjoyment  of 
the  navigable  waters  within  its  boundaries,  than  it  h$s  to 
donate  the  school  f  and  or  the  state  capitol  to  a  private  pur- 
pose. It  is  supposed  that  this  doctrine  has  been  so  firmly 
rooted  in  our  jurisprudence  as  to  be  safe  from  any  assault 
that  can  be  made  upon  it.  The  navigable  waters  of  the 
state  belong  to  the  state,  and  the  lands  under  them,  in  all 
situations,  so  far  as  are  necessary  to  preserve  inviolate  the 
•common  right  to  enjoy  those  incidents  which  were  not  the 
subject  of  private  ownership  in  navigable  waters  at  common 
law;  and  any  attempt  by  any  person  or  corporation  to  vio- 
late such  public  rights  to  the  special  injury  of  a  particular 
person,  as  when  an  attempt  is  made  to  take  from  such  per- 
son some  incident  of  his  title  to  the  shore  of  navigable  wa- 
ters, may  be  restrained  by  a  private  action.  The  general 
character  of  tho  state's  title  to  submerged  lands  under  nav- 
igable waters  has  been  treated  so  fully  several  times  within 
the  past  few  years  that  there  is  nothing  more  that  can  be 
profitably  said,  even  if  the  subject  were  open  to  discussion 
and  decision  in  this  case.  Therefore  we  leave  it  by  referring 
to  such  prior  decisions.  Priewe  v.  Wis.  St.  L.  &  I.  Co.  93 
Wis.  534;  Willow  River  Club  v.  Wade,  100  "Wis.  86;  Mendota 
Club  v.  Anderson,  102  Wis.  479;  Pewaukee  v.  Savoy,  ante, 
p.  271. 

The  only  real  controversy  open  for  our  consideration  is, 
Are  the  findings  of  fact  made  by  the  trial  court  supported 
by  the  evidence  ?  That  must  be  answered  in  the  affirmative, 
and  without  the  answer  being  accompanied  by  any  extended 
discussion  of  the  evidence.  The  record  is  very  long,  cover- 
ing some  355  pages,  all  of  which  has  been  examined  with 
that  care  necessary  to  a  careful  judicial  determination  of  the 
question.  The  evidence  is  conflicting  upon  many  of  the 
material  facts,  but  there  is  abundance  of  evidence  in  the  rec- 
ord to  the  effect  that  the  lake  was  a  navigable  body  of  water 
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after  the  first  drainage,  in  places,  up  to  within  fifty  feet  of 
the  original  shore  line  of  plaintiff's  property;  that  none  of 
the  lake  bed  was  uncovered  except  a  strip  averaging  about 
100  feet  wide  inside  the  shore  line;  that  aside  from  that  the 
entire  lake  bed  was  covered  with  water,  and  during  most  of 
the  open  season  of  the  year  it  could  be  traversed  by  boats 
for  the  purposes  of  fishing  and  hunting;  that  such  condition 
was  destroyed  by  the  second  drainage  to  the  damage  of 
plaintiff;  that  a  restoration  of  the  lake  to  the  condition  it 
was  in  prior  to  such  second  drainage  will  promote  the  pub- 
lic health,  and  that  the  primary  purpose  of  the  act  of  1891, 
under  the  authority  of  which  such  second  drainage  was  made 
and  defendant  claims  title  to  the  lake  bed,  was  to  convert 
that  which  was  public  and  held  by  the  state  without  power 
of  alienation  into  that  which  was  private, —  a  manifest  ex- 
cess of  constitutional  legislative  authority. 

A  contention  is  made  that  plaintiffs  omission  to  com- 
mence his  action  till  a  large  amount  of  money  had  been  ex- 
pended by  defendant  under  the  act  of  1891  should  be  held 
to  preclude  him  from  obtaining  equitable  relief;  that  by  his 
silence  defendant  was  permitted  to  go  on  and  incur  expense 
on  the  faith  of  its  legislative  authority  .and  the  acquiescence 
of  plaintiff,  and  that  he  should  not  now  be  allowed  to  change 
his  position  to  the  prejudice  of  the  defendant.  We  are  un- 
able to  see  wherein  the  attitude  of  plaintiff  misled  the  de- 
fendant in  the  slightest  degree.  Its  reliance  was  wholly  on 
the  legislative  enactment  of  1891.  There  was  no  benefit 
which  accrued  to  plaintiff  by  the  second  drainage  of  the 
lake,  but  on  the  contrary  it  was  a  serious  damage  to  his 
property.  Seasonably  after  actual  damage  to  such  property 
commenced,  this  action  was  instituted.  The  court  found  as 
a  fact  that  the  purpose  of  defendant's  operations  was  solely 
to  acquire  the  title  to  the  lake  bed,  and  that  its  grantor  pro- 
cured the  passing  of  the  law  of  1891  for  that  purpose;  and  it 
further  appears  that  before  it  incurred  any  considerable  ex- 
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psnse  there  was  a  decision  by  this  court  to  the  effect  that 
submerged  land  of  navigable  lakes  cannot,  by  legislative 
enactment,  in  the  furtherance  of  private  interests,  be  made 
the  subject  of  private  ownership.  McLennan  v.  Prentice,  85 
Wis.  427.  So  we  have  a  case  where  defendant,  in  further- 
ance of  a  scheme  which  its  officers  and  agents  knew,  or  ought 
to  have  known,  had  been  in  principle  condemned  by  this 
court,  proceeded  to  a  point  in  its  operations  where  actual 
special  damage  accrued  to  the  plaintiff,  whereupon  he,  with 
reasonable  diligence,  commenced  an  action  to  restrain  the 
further  prosecution  of  the  work.  If  there  is  any  element 
of  equitable  estoppel  in  that  situation  we  are  unable  to  dis- 
cover it.  One  of  the  first  essentials  to  an  equitable  estoppel 
is  that  the  party  claiming  the  benefit  of  it  must  proceed  in 
good  faith.  Here  defendant  purposed  to  obtain  title  to  the 
lands  from  the  state,  which  it  knew,  or  if  it  did  not  know 
was  negligent  in  not  knowing,  the  state  was  powerless  to 
subject  to  private-  ownership.  Another  essential  of  equi- 
table estoppel  is  that  the  attitude  of  the  person  against  whom 
it  is  claimed  must  have  materially  influenced  the  conduct  of 
his  adversary,  or  such  person  must  be  so  circumstanced  as 
to  reap  some  benefit  from  such  conduct.  Here,  as  indicated, 
neither  of  these  elements  exists.  There  was  no  blowing  hot 
and  blowing  cold  alternately,  no  proceeding  in  good  faith 
relying  upon  acquiescence  because  of  the  silence  of  plaintiff, 
with  the  circumstance  of  gain  to  plaintiff  as  an  explanation 
of  such  silence.  An  equitable  estoppel  in  pais  requires,  as 
to  the  person  against  whom  the  estoppel  is  claimed,  oppor- 
tunity to  speak,  duty  to  speak,  failure  to  speak,  and  reli- 
ance in  good  faith  upon  such  failure.  Here,  at  best,  none 
of  such  elements  existed  except  opportunity  to  speak. 

A  literal  interpretation  of  the  judgment  would  render  it 
unnecessarily  harsh.  It  would  require  a  large  expenditure 
of  money  without  any  resulting  benefit  to  plaintiff.  It  may 
easily  be  read  to  require  defendant  to  fill  up  all  the  excava- 
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tions  made  ia  the  course  of  its  operations  under  the  act  of 
1891  between  Wind  lake  and  Muskego  lake,  and  in  the  bed 
of  the  latter  lake.  We  assume  that  it  was  only  intended  by 
the  judgment  to  require  such  filling  up  of  excavations  as 
will  restore  the  natural  condition  of  the  water  in  Muskego 
lake,  as  it  would  exist  had  there  been  no  attempt  to  drain 
the  lake  under  the  act  of  1891 ;  that  so  much  of  the  canal 
between  Wind  lake  and  Muskego  lake  and  the  canal  in 
Muskego  lake  must  be  filled  up  as  will  accomplish  that  re- 
sult. Such  is  probably  what  was  in  the  judicial  mind  and 
the  judgment  may  reasonably  be  read  that  way.  As  so- 
understood  it  needs  no  modification. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Dodge,  J.,  took  no  part. 


Jenness,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

June  9— June  22, 1899. 

Criminal  law:  Abandonment  of  wife  and  child:  Failure  to  support:  In- 
formation: Duplicity:  Jurors:  Evidence:  Instruction  to  jury:  Preju- 
dicial error .^ 

1.  An  information  under  sec.  4587c,  S.  &  B.  Ann.  Stats.  — in  effect 

providing  that  if  a  parent,  being  of  sufficient  ability,  shall  unrea- 
sonably refuse  or  neglect  to  provide  for  his  minor  child,  or  if,  being 
a  husband,  he  shall,  under  like  circumstances,  refuse  or  neglect  to 
provide  for  his  wife,  he  shall  be  deemed  guilty  of  a  misdemeanor, — 
charging  the  defendant  with  unlawfully  and  unreasonably  refus- 
ing and  neglecting  to  provide  for  his  wife  and  a  minor  child,  is  not 
bad  for  duplicity. 

2.  The  rule  in  such  case  is  that  under  a  penal  statute  mentioning  sev- 

eral things  disjunctively,  all  of  which  are  punishable  alike,  the 
whole  may  be  charged  conjunctively  in  a  single  count,  as  consti- 
tuting but  a  single  offense. 
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B.  The  provision  of  sea  4587J&,  S.  &  R  Ann.  Stats.— which  governs  the 
trial  in  county  courts  of  prosecutions  for  abandonment  of  a  wife  or 
minor  children  by  the  husband  and  father,  and  failure  to  provide 
for  their  support,—  that  the  sheriff  shall  summon  as  jurors  persons 
u  qualified  to  serve  as  jurors  in  courts  of  record,"  refers  to  the 
qualification  necessary  under  sees.  2534,  2525,  and  doe3  not  mean 
that  the  persons  must  have  been  summoned  in  the  manner  laid 
down  in  ch.  176,  Laws  of  1897. 

4k  Where  marriage  appears  from  the  undisputed  evidence,  the  admis- 
sion, against  objection,  of  an  uncertified  copy  of  the  marriage  cer- 
tificate is  not  prejudicial  error. 

•5.  Where,  in  a  prosecution  for  abandonment  and  failure  to  support  the 
wife  and  minor  child  of  defendant,  he  had  testified  that  he  was 
always  willing  to  support  them,  it  is  not  error  to  require  him  on 
cross-examination  to  answer  a  question  as  to  whether  he  caused  a 
certain  notice  to  be  published  in  a  local  paper  warning  the  public 
that  he  would  not  be  responsible  for  debts  of  his  wife's  contracting. 

<&.  In  such  a  case  an  instruction  to  the  jury  that  when  a  lawful  mar- 
riage is  established,  it  devolved  on  the  defendant  to  show  that  a 
divoroe  had  been  granted  by  some  lawful  tribunal,  is  without 
prejudice,  where  that  court  also  instructed  the  jury  at  the  defend- 
ant's request,  in  substance,  that  if  the  complainant  takes  the 
ground  that  the  defendant  is  under  obligations  to  support  her  while 
she  persists  in  living  apart  from  him,  she  sadly  misconceives  her 
duty  and  obligation,  and  that  when  she  offers  to  live  with  defendant 
and  discharges  her  conjugal  duties,  she  will  then  be  in  a  position 
to  invoke  the  aid  of  the  law  to  compel  him  to  perform  his  duties  if 
he  refuses  to  do  so. 


Error  to  review  a  judgment  of  the  county  court  of  Yer- 
non  county:  D.  O.  Mahoney,  Judge.    Affirmed. 

This  was  a  criminal  prosecution  under  sec.  4587c,  S.  &  B. 
Ann.  Stats.  The  information  charged,  in  substance,  that 
on  the  19th  day  of  April,  1897,  the  plaintiff  in  error  and  one 
Minnie  Jenness  were  husband  wife,  having  one  infant  child, 
and  that  on  said  day,  at  the  county  of  Vernon,  the  plaintiff 
in  error  did  unlawfully  and  unreasonably  refuse  and  neglect 
to  provide  for  Minnie  Jenness,  his  wife,  and  the  said  minor 
child,  and  still  so  refuses  and  neglects  to  provide  for  his  said 
wife  and  minor  child.    Before  the  plaintiff  in  error  filed  his 
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plea  to  the  information,  he  moved  to  quash  the  same  on  the 
ground  of  duplicity,  which  motion  was  overruled,  and  ex- 
ception taken.  The  action  was  tried  in  the  county  court  of 
Vernon  county,  and  the  court  ordered  a  special  venire  of 
jurors  competent  to  sit  in  the  circuit  court  to  try  the  case, 
but  before  the  jury  was  sworn  the  plaintiff  in  error  chal- 
lenged the  array  on  the  ground  that  the  panel  of  jurors  was 
not  procured  and  drawn  as  required  by  ch.  176,  Laws  of  1897. 
This  challenge  was  overruled  by  the  court,  and  exception 
taken. 

Upon  the  trial,  Minnie  Jenness,  the  complaining  witness, 
testified  without  objection  that  she  was  married  to  the  plaint- 
iff in  error  November  8, 1896,  by  a  justice  of  the  peace.  She 
further  testified  to  the  fact  that  after  the  marriage  she  lived 
at  her  father's  house,  and  that  the  defendant  lived  with  her 
for  a  time,  but  that  on  the  19th  of  April,  1897,  he  left  her 
and  her  child,  which  had  been  born  in  the  preceding  Febru- 
ary, and  went  to  Minnesota,  where  he  stayed  more  than  two 
months,  and  had  made  no  contributions  to  her  support  or 
that  of  her  child  since  his  departure  for  Minnesota..  The 
plaintiff  in  error,  in  his  testimony,  did  not  deny  the  fact  of 
his- marriage,  but  claimed  that  he  was  prepared  to  take  his 
wife  to  his  father's  home  in  April,  1897,  and  had  also  pro- 
cured a  house  in  which  to  live  upon  his  father's  farm,  but 
that  she  refused  to  live  with  him,  whereupon  he  left  the 
state  and  went  to  Minnesota ;  that  after  he  went  to  Minne- 
sota he  wrote  to  her,  asking  her  to  come  to  him,  but  sent 
no  money.  The  evidence  showed  that  the  plaintiff  in  error 
was  an  able-bodied  man  capable  of  earning  sufficient  to  sup- 
port himself  and  family. 

The  jury  brought  in  a  verdict  of  guilty,  and  the  court  sen- 
tenced the  defendant  to  be  punished  by  imprisonment  in  the 
county  jail  for  thirty  days,  and  the  plaintiff  in  error  sued 
out  his  writ  of  error  to  reverse  said  judgment. 
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For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  D.  F  Jones. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General,  and  oral  argument  by  2?.  F.  Hamilton,  second 
assistant  attorney  general. 

Winslow,  J.  1.  The  contention  that  the  information  was 
bad  for  duplicity  must  be  overruled.  The  statute  govern- 
ing the  offenses  charged  in  the  information  was  sec.  4587c, 
S.  &  B.  Ann.  Stats. ;  and  it  provided,  in  effect,  that  if  a  par- 
ent, being  of  sufficient  ability,  shall  unreasonably  refuse  or 
neglect  to  provide  for  his  or  her  minor  child,  or  if,  being  a 
husband,  he  shall,  under  like  circumstances,  refuse  or  neg- 
lect to  provide  for  his  wife,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished  by  im- 
prisonment, etc.  The  rule  is  that  "  where  a  statute  makes 
it  a  crime  to  do  this  or  that  or  the  other,  mentioning  several 
things  disjunctively,  all  of  which  are  punished  alike,  the 
whole  may  be  charged  conjunctively  in  a  single  count,  as 
constituting  but  a  single  offense."  Clifford  v.  State,  29  Wis. 
327.  The  husband  being  also  a  parent,  it  is  quite  clear  that 
the  effect  of  the  statute  is  that  if  the  husband,  being  of  suf- 
ficient ability,  unreasonably  refuses  to  provide  for  his  wife 
or  child,  he  shall  be  punished ;  and  thus  the  case  comes  di- 
rectly within  the  rule  above  quoted.  U  S.  v.  NunnemacKery 
7  Biss.  131. 

2.  The  contention  tha,t  the  jury  should  have  been  sum- 
moned under  the  provisions  of  ch.  176,  Laws  of  1897  (now 
found  in  sec.  2533a  et  seq.,  Stats.  1898),  must  also  be  over- 
ruled. Sec.  4587A,  S.  &  B.  Ann.  Stats.,  which  governs  spe- 
cially the  trial  of  this  offense  in  county  courts,  provides  that, 
if  there  be  no  panel  of  jurors  in  attendance,  the  court  shall 
issue  a  special  venire  to  the  sheriff,  requiring  him  to  summon 
a  specified  number  of  jurors  from  residents  of  the  county 
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qualified  to  serve  as  jurors  in  courts  of  record.  This  special 
provision  must  be  held  to  control,  as  against  general  provis- 
ions. Plainly,  the  expression,  "  qualified  to  serve  as  jurors 
in  courts  of  record,"  refers  to  the  qualifications  necessary 
under  sees.  2524,  2525,  and  does  not  mean  that  the  persons 
must  have  been  summoned  in  the  manner  laid  down  in  ch. 
176,  Laws  of  1897. 

3.  Certain  rulings  on  the  reception  of  evidence  are  assigned 
as  error.  An  uncertified  copy  of  the  marriage  certificate 
was  received  in  evidence  against  objection.  But  the  com- 
plaining witness  had  previously,  without  objection,  testified 
directly  to  the  fact  of  marriage  at  a  certain  time  and  place, 
and  before  a  certain  officer.  This  was  sufficient  evidence  of 
the  fact.  Firmei8  v.  State,  61  "Wis.  140.  There  was  no  evi- 
dence to  the  contrary,  and  the  defendant  when  on  the  stand 
frequently  referred  to  his  marriage  with  the  complaining 
witness.  The  fact  of  marriage  seems  to  have  been  undis- 
puted. Hence  the  reception  of  the  certificate,  even  if  erro- 
neous, was  not  prejudicial.  Upon  cross-examination  the 
defendant  was  asked  if  he  caused  a  certain  notice  to  be  pub- 
lished in  a  local  newspaper  in  December,  1897,  warning  the 
public  that  he  would  not  be  responsible  for  debts  of  his 
wife's  contracting.  Objection  was  made  to  the  question,  but 
he  was  allowed  to  answer,  and  admitted. that  he  published 
the  notice.  This  ruling  is  alleged  now  as  error.  No  error 
is  perceived.  The  defendant  had  testified  that  he  was  always 
willing  to  support  his  wife  and  child,  and  upon  that  point 
this  evidence  seems  to  have  been  a  proper  cross-examination. 

4.  Exceptions  are  taken  to  certain  parts  of  the  charge  on 
the  ground  that  the  court,  in  effect,  charged  that  a  judg- 
ment of  divorce  was  the  only  defense  which  the  defendant 
could  interpose,  whereas  there  might  be  other  reasons  which 
would  excuse  the  defendant  from  supporting  his  wife.  It  is 
true  the  court  charged  in  effect  that,  when  lawful  marriage 
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was  established/  it  devolved  on  the  defendant  to  show  that  a 
divorce  had  been  granted  by  some  lawful  tribunal,  and  fur- 
ther that  slight  misconduct  of  the  wife  would  not  justify 
withdrawal  of  support;  but  the  court  also,  on  defendant's 
request,  gave  the  following  instruction:  "  The  court  instructs 
you  that,  while  it  is  the  duty  of  the  husband  to  support  his 
wife  to  the  extent  of  his  ability,  it  is  also  clearly  the  duty 
of  the  wife  to  live  with  her  husband  and  observe  all  her 
marriage  vows;  and  if,  without  legal  excuse,  she  abandons 
her  home,  or  unreasonably  refuses  to  live  with  her  husband, 
she  forfeits  her  rights  to  his  support.  It  does  not  appear 
in  the  evidence  that  the  wife  of  the  defendant  has  ever  of- 
fered to  return  to  or  to  live  with  the  defendant  since  the 
19th  day  of  April,  1897,  but  it  does  appear  on  several  oc- 
casions she  has  declared  that  she  would  never  live  with 
him.  If  the  complainant  takes  the  ground  that  the  defend- 
ant is  under  obligations  to  support  her  while  she  persists  in 
living  apart  from  him,  she  sadly  misconceives  her  duty  and 
obligation.  When  she  offers  to  live  with  defendant  and  dis- 
chaige  her  conjugal  duties,  she  will  then  be  in  a  position  to 
invoke  the  law  to  compel  him  to  perform  his  duties  if  he 
refuses  to  do  so."  Certainly  this  instruction  was  favorable 
enough  to  the  defendant,  and  we  do  not  think  the  jury 
could  have  been  misled. 

We  find  it  unnecessary  to  notice  other  errors  alleged.  We 
have  found  nothing  that  would  justify  reversal  of  the  judg- 
ment. 

By  ike  Court. — Judgment  affirmed. 
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Hunt  and  another,  Plaintiffs  in  error,  vs.  The  State,  De- 
fendant in  error. 

June  9 — June  £2, 1899. 

Criminal  law:  Burglary:  Circumstantial  evidence. 

L  About  the  time  of  the  larceny  of  a  box  of  clothing  from  a  freight 
oar,  five  men,  including  plaintiffs  in  error,  ran  from  the  vicinity  of 
the  car,  one  of  whom  carried  a  box  similar  to  the  one  that  was 
taken  with  the  stolen  olothea  The  men  disappeared  in  the  corn- 
field near  by.  The  next  morning  a  similar  empty  box  was  found 
in  the  cornfield  near  where  the  men  disappeared  the  evening  be- 
fore. Plaintiffs  in  error  were  interested  in  the  disposition  of  the 
stolen  property,  and  their  character  was  consistent  with  the  theory 
of  guilt  Held,  that  the  circumstances  warranted  an  inference  of 
guilt  with  the  degree  of  certainty  requisite  to  a  conviction. 

2.  Where  the  evidence  bearing  directly  on  the  fact  of  guilt  is  wholly 
circumstantial,  but  the  circumstances  point  to  the  existence  of 
facts  constituting  guilt  so  strongly  as  to  leave  no  reasonable  doubt 
but  that  they  exist,  a  conviction  should  follow  the  same  as  if  such 
facts  were  established,  with  like  degree  of  certainty,  by  direct  evi- 
dence. 

Error  to  review  Judgments  of  the  municipal  court  of  Eock 
county:  M.  M.  Phelps,  Judge.    Affirmed. 

Defendants  were  duly  tried  on  a  charge  of  burglariously 
entering  in  the  night  time  a  freight  car,  the  property  of  the 
Chicago,  Milwaukee  &  St.  Paul  Kailway  Company,  with  in- 
tent to  commit  the  crime  of  larceny,  and  then  and  there 
stealing  and  carrying  away  eight  suits  of  clothes,  property 
of  said  corporation,  and  of  the  value  of  $77.  The  jury  ren- 
dered a  verdict  of  guilty  on  the  first  charge  and  the  accused 
was  sentenced  to  the  state  prison  on  such  conviction.  The 
commission  of  the  crime  was  established  by  uncontroverted 
evidence.  The  •  evidence  to  connect  plaintiffs  in  error  with 
the  offense  is  wholly  circumstantial.  The  evidence  tends  to 
show  that  at  about  10  o'clock  at  night  of  the  day  the  crime 
was  committed,  three  persons,  all  of  whom  testified  in  the 
case,  were  enjoying  a  keg  of  beer  by  the  roadside  near  a 
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fence,  inside  of  which  was  a  cornfield,  the  location  being 
near  the  place  of  the  occurrence  in  question ;  that  five  men 
came  running  toward  them  in  the  cornfield,  coming  from 
the  direction  of  the  car  that  was  broken  into,  one  of  whom 
had  a  box  similar  to  the  one  taken  from  the  car  with  the 
stolen  clothes;  that  all  of  the  five  men  except  one,  on  seeing 
the  witnesses,  dropped  down  in  the  corn  out  of  sight ;  that  the 
one  who  did  not  disappear  was  plaintiff  in  error  HwrU;  that 
he  approached  the  witnesses  and  inquired  about  beer,  and  then 
went  back  in  the  corn  and  disappeared;  that  such  circum- 
stances occurred  while  the  train,  containing  the  car  that  was 
broken  into,  was  standing  near;  that  the  box  in  which  the 
stolen  goods  were  taken  was  found  in  the  corn  the  next  day 
near  where  the  witnesses  saw  the  five  men;  that  plaintiffs 
in  error  belonged  to  a  gang  of  idle  men  of  the  species  called 
"  tramps,"  who  had  been  lurking  in  the  neighborhood  for 
some  time;  that  the  day  after  the  offense  was  committed 
plaintiff  in  error  King,  in  company  with  one  Clarke,  who 
had  the  stolen  property,  visited  one  Arquette,  to  whom 
Clarke  sold  the  clothes  for  §40,  $2  of  which  was  paid  down, 
KingnX  the  time  appearing  to  be  interested  in  the  deal;  that 
Hunt  was  near  by,  indicating  that  he  was  also  interested; 
that  thereafter  Clarke  visited  Arquette  several  times  for  the 
purpose  of  collecting  the  balance  of  the  money  for  the  clothes, 
on  which  occasions  one  or  both  of  plaintiffs  in  error  accom- 
panied him,  taking  part  in  the  conversation  between  Clarke 
and  Arquette  about  the  subject  of  the  former's  visit,  as  if 
they  were  interested  parties;  that  the  last  payment  for  the 
clothes  was  made  in  cigars  and  other  things  out  of  Arquette's 
store,  both  plaintiffs  in  error  being  present  at  the  time  and 
assisting  in  taking  away  the  goods. 

Jiufus  B.  Smith,  counsel,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General y  and  oral  argument  by  B.  F.  Hamilton,  second 
assistant  attorney  general. 
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Mabshall,  J.  The  only  question  raised  is,  Did  the  evi- 
dence warrant  the  verdict  of  guilty  ?  The  direct  evidence 
of  evidenciary  facts  was  ample  to  warrant  the  jury  in  find- 
ing the  following:  About  the  time  the  crime  was  committed 
five  men,  including  King  and  Hunt,  ran  from  the  vicinity 
of  the  car,  one  of  whom  carried  a  box  similar  to  the  one 
taken  with  the  stolen  clothes.  The  men  disappeared  in  a 
cornfield  near  by.  The  morning  after  the  occurrence  an 
empty  box  was  found  not  far  from  where  the  men  disap- 
peared on  the  evening  before.  King  and  Hunt  were  inter- 
ested in  the  disposition  of  the  stolen  property.  The  char- 
acter of  the  men  was  consistent  with  the  theory  of  guilt. 
We  are  unable  to  say  that  such  circumstances  do  not  war- 
rant an  inference  of  guilt,  and  with  the  degree  of  certainty 
requisite  to  a  conviction.  That  is  sufficient  to  prevent  a  re- 
versal of  the  judgments.  Whether  the  evidence  was  sus- 
ceptible of  an  inference  of  guilt  inconsistent  with  any  rea- 
sonable theory  of  innocence,  was  a  judicial  question.  The 
trial  court  properly  decided  that  in  the  affirmative,  properly 
leaving  it  to  the  jury  to  draw  the  proper  inference;  and 
there  being  credible  evidence  from  which  they  had  a  right 
to  decide  as  they  did,  such  decision  is  conclusive  of  the  guilt 
of  the  plaintiffs  in  error.  True,  the  evidence  bearing  di- 
rectly on  the  fact  of  guilt  was  wholly  circumstantial,  but 
when  circumstances  point  to  the  existence  of  facts  consti- 
tuting guilt  so  strongly  as  to  leave  no  reasonable  doubt  but 
that  they  exist,  a  conviction  should  follow  the  same  as  if 
such  facts  were  established  with  like  degree  of  certainty  by 
direct  evidence.  There  is  no  difference.  That  is  element- 
ary. 

By  the  Court. —  The  judgments  are  affirmed. 
Vol*  103—36 
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i®""552      Bbomlby,  Respondent,  vs.  Cleveland,  CnronratAn,  Chicago- 

~~~  &  St.  Louis  Railway  Company  and  others,  interpleaded^ 

Appellants. 

June  S — July  S,  1899* 

Agency:  Trust  fund:  Proceeds  of  life  insurance:  Presumptions. 

L  Plaintiffs  husband,  agent  of  defendants,  who  were  jointly  inter- 
ested in  the  transportation  business,  mingled  moneys  earned  by 
defendants  in  their  business  with  his  own  and  those  of  his  wife, 
her  separate  property,  depositing  all  in  his  own  name  in  a  bank. 
On  this  deposit  he  drew  his  checks,  indiscriminately,  to  pay  over 
to  defendants  their  moneys  and  for  individual  expenditures.  While 
there  was  in  the  bank  money  of  defendants  so  mingled  with  his 
own  and  that  of  his  wife,  he  drew  checks  aggregating  $83.40  to 
pay  the  premium  on  a  policy  of  insurance  on  his  life,  and  also  a 
check  for  $99.64  to  procure  another  such  policy,  and  died  before 
the  second  premium  thereon  matured.  Shortly  before  the  last 
policy  was  issued,  his  wife  entrusted  to  him  $100  of  her  separate 
estate  for  the  express  purpose  of  paying  premiums  on  the  life  in- 
surance  policies  mentioned,  but  it  did  not  appear  that  the  $100 
had  been  deposited  in  the  bank.  On  his  death  he  was  in  arrears 
to  defendants  largely  in  excess  of  the  policies  of  insurance.  De- 
fendants, having  been  interpleaded  in  actions  on  the  policies, 
claimed  such  policies  as  the  proceeds  of  the  investment  of  trust 
funds  belonging  to  them.  Held,  that  the  mere  diversion  of  the 
defendants'  moneys  in  the  agent's  hands,  the  procurement  of  such 
life  insurance,  and  the  payment  of  the  premiums  on  the  same  did 
not  make  their  proceeds  the  fruits  of  the  investment  of  such  trust 
funds,  and  that  defendants  were  not  entitled  thereto,  without 
proof  that  the  premiums  on  the  policies  were  paid  without  their 
consent  out  of  their  moneys  which  came  to  their  agent's  hands  by 
reason  of  his  agency. 

&  In  such  case,  there  is  no  presumption  that,  in  paying  by  checks 
premiums  on  such  insurance  taken  for  the  benefit  of  his  wife, 
plaintiffs  husband  drew  on  moneys  belonging  to  the  defendants 
instead  of  the  moneys,  belonging  to  his  wife. 

8.  Inasmuch  as  the  law  presumes  innocence  instead  of  wrong,  it  will 
be  presumed  that  all  checks  drawn  for  the  benefit  of  the  defend- 
ants were  drawn  on  their  funds,  and  all  checks  drawn  for  the  ben- 
efit of  the  wife  were  drawn  on  funds  belonging  to  her. 
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4  When  trust  money  becomes  so  mixed  up  with  the  trustee's  individ- 
ual funds  that  it  is  impossible  to  trace  and  identify  it  as  entering 
into  some  specific  property,  the  trust  ceases. 

5.  The  right  to  follow  and  reclaim  a  trust  fund  is  always  based  on  the 
right  of  property,  and  is  never  based  upon  the  theory  of  preference 
by  reason  of  an  unlawful  conversion. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellants  there  were  briefs  by  Winkler,  Flanders, 
Smith,  Bottum  <&  Vilas,  and  oral  argument  by  F.  G.  Winkler. 
To  the  proposition  that  the  agent,  who  had  mingled  in  a 
bank  trust  funds  with  his  own,  was  presumed  to  have  drawn 
out  his  own  money  in  preference  to  the  trust  money,  they 
cited  In  re  HalletCa  Estate  [KnatsMuU  v.  Hattett),  13  Ch. 
Div.  696;  McLeod  v.  Evans,  66  Wis.  401;  Nonotuck  S.  Co. 
v.  Flanders,  87  Wis.  241;.  Burnham  v.  Barth,  89  Wis.  368. 

For  the  respondent  there  was  a  brief  by  Sylvester,  Scheiber 
c&  Orth,  and  oral  argument  by  Frederick  Scheiber. 

Cassodat,  0.  J.  It  appears  from  the  record  that  July  20, 
1894,  William  W.  Bromley,  the  then  husband  of  the  plaint- 
iff, obtained  a  policy  of  insurance  on  his  life,  payable  to  the 
plaintiff,  issued  by  the  Provident  Savings  Life  Assurance 
Society  of  New  York,  for  $5,000;  that  December  2, 1896, 
William  W.  Bromley  obtained  another  policy  of  insurance 
on  his  life,  payable  to  the  plaintiff,  issued  by  the  North- 
western Mutual  Life  Insurance  Company,  for  $2,000;  that 
March  11, 1897,  William  W.  Bromley  died;  that  thereupon 
the  plaintiff,  as  the  beneficiary  named  in*  each  of  such  pol- 
icies, brought  a  suit  on  each  of  such  policies  to  collect  the 
moneys  due  thereon  from  the  respective  companies  issuing 
the  same;  that  each  of  such  insurance  companies  answered 
the  complaint  against  it  to  the  effect  that  the  defendants 
herein  claimed  the  proceeds  of  such  policies,  and  asked  that 
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they  be  substituted  as  defendants  herein  under  see.  2610, 
R.  S.  1878,  and  paid  the  amount  due  on  such  policies,  re- 
spectively, into  court,  and  thereupon  substitution  was  or- 
dered and  made;  that  the  defendants  thereupon  answered 
the  amended  and  supplemental  complaint  in  each  of  such 
cases  to  the  effect  that  each  of  the  defendants  had  been  duly 
incorporated ;  that  the  defendant  the  Kanawha  Dispatch  was 
a  joint  agency  of  the  other  defendants  in  the  transportation 
business;  that  in  the  name  of  such  agency  such  other  corpo- 
rations received  and  carried  freight  and  employed  agents 
and  servants  to  carry  on  their  business;  that  William  W. 
Bromley  had  been  an  agent  and  in  the  employment  of  the 
defendants  at  Milwaukee  from  a  period  prior'  to  July  20, 
1894,  to  the  time  of  his  death ;  that,  as  such  agent,  moneys 
earned  in  the  course  of  the  transportation  business  of  the 
defendants  came  to  his  hands  from  time  to  time,  which  it 
was  his  duty  promptly  to  account  for  and  transmit  to  the 
defendants,  through  the  agency  of  the  Kanawha  Dispatch; 
that  prior  to  the  issuing  of  the  policies  to  Bromley,  he  (Brom- 
ley) was  largely  in  default  to  defendants  for  and  on  account 
t)f  moneys  collected  for  them  as  their  agent  in  such  trans- 
portation business,  which  moneys  he  received  and  failed  to 
account  for,  as  he  was  required  to  do  by  the  terms  of  his 
employment,  and  that  he  diverted  the  moneys  belonging  to 
the  defendants  to  purposes  of  his  own,  and  that  all  the  costs 
and  premiums  of  such  life  insurance  were  paid  by  Bromley 
out  of  moneys  of  the  defendants  which  came  to  his  hands 
by  reason  of  such  agency, —  the  same  being  trust  funds  be- 
longing to  the  defendants, —  and  without  the  consent  of  the 
defendants;  that  the  total  moneys  of  the  defendants  collected 
and  received  and  not  accounted  for  and  paid  over  were 
largely  in  excess  of  such  policies;  that  by  reason  of  the  di- 
version of  the  moneys  so  held  in  trust,  and  the  procurement 
of  such  life  insurance  and  the  payment  of  all  premiums  on 
the  same,  the  policies  of  insurance  and  their  proceeds  were 
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the  fruits  of  the  investment  of  such  trust  funds,  and  that 
the  defendants  were  entitled  thereto. 

The  two  actions  were  thereupon,  by  stipulation  and  order, 
consolidated  and  tried  together,  and  at  the  close  of  the  trial 
the  court  found  as  matters  of  fact,  in  addition  to  the  facts 
stated  and  undisputed,  to  the  effect  that  for  more  than  three 
years  prior  to  his  death  William  W.  Bromley  was  in  the  em- 
ployment of  the  defendants  at  Milwaukee  as  their  agent, 
and  as  such  agent  moneys  earned  in  the  course  of  the  trans- 
portation business  of  the  defendants  came  to  his  bands  from 
time  to  time,  which  it  was  his  duty  promptly  to  account  for 
and  transmit  to  the  Kanawha  Dispatch,  the  joint  agency  of 
the  other  defendants;  that  during  the  time  Bromley  kept  an 
account  in  his  individual  name  with  the  National  Exchange 
Bank,  and  deposited  to  the  credit  of  such  account  from  time 
to  time  all  moneys  earned  in  the  course  of  the  transporta- 
tion business  of  the  defendants  which  came  to  his  hands  as 
such  agent,  together  with  his  private  funds,  and  commingled 
the  same;  that  May  2, 1896,  there  was  a  balance  of  $612.41 
to  his  credit  therein ;  that  subsequently  to  May  2, 1896,  and 
up  to  the  time  of  his  death,  there  came  to  his  hands  from 
time  to  time  moneys  of  the  defendants  amounting  in  the 
aggregate  to  $61,«182.42,  all  of  which  were  by  Bromley  de- 
posited to  his  credit  in  said  bank;  that  during  the  same  time 
he  also  deposited  to  his  credit  in  said  bank  moneys  of  his 
own  amounting  to  $24,096.11;  that  between  May  2,  1896, 
and  the  time  of  his  death  he  did  account  for  and  transmit 
to  the  defendants  in  the  aggregate  $53,797.54  by  his  several 
checks  drawn  upon  said  bank;  that  Bromley  specially  ap- 
plied the  money  so  accounted  for  and  transmitted  by  him  to 
the  defendants  on  account  of  contracts  of  transportation 
made  by  him  as  such  agent  prior  to  January  29,  1897,  and 
the  Kanawha  Dispatch,  as  agent  of  the  other  defendants, 
did  so  apply  the  same;  that  during  the  same  time  he  drew 
out  for  his  personal  use,  by  his  several  checks  drawn  upon 
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said  bank,  in  the  aggregate,  $31,611.23;  that  at  the  time  of 
his  death  there  remained  in  the  bank  to  his  credit  $482.17, 
which  had  been  paid  over  to  the  administrator  of  the  estate ; 
that  at  the  time  of  his  death  Bromley  had  failed  to  account 
for  and  transmit  of  the  moneys  of  the  defendants  so  received 
by  him,  and  deposited  in  said  bank,  $7,923.35;  that  the 
amount  of  $7,923.35  not  accounted  for  was  the  aggregate  of 
contracts  of  transportation  made  by  him  as  such  agent  sub- 
sequently to  January  29, 1897;  that  July  14, 1896,  and  Jan- 
uary 13,  1897,  respectively,  Bromley  paid  a  premium  on  the 
$5,000  policy  of  $41.70,  making  $83.40;  and  that  Decem- 
ber 2, 1896,  he  paid  to  procure  the  $2,000  policy  $99.64;  that 
at  each  of  such  dates  the  moneys  so  received  by  him  as  such 
agent,  and  credited  to  his  account,  and  unaccounted  for  ex- 
ceeded by  a  large  amount  the  then  balance  to  the  credit  of 
his  account  in  the  bank,  and  that  Bromley,  at  each  of  such 
several  times,  was  very  largely,  to  wit,  in  excess  of  several 
thousand  dollars,  in  default  to  the  defendants  on  account  of 
moneys  collected  for  them  as  such  agent,  and  which  moneys 
he  had  received  and  failed  to  account  for;  that  in  Septetn- 
ber,  1894,-  the  plaintiff  delivered  to  her  husband,  Bromley, 
$700  of  her  separate  estate  which  sum  was  then  and  there 
intrusted  by  the  plaintiff  to  him  to  save  and  keep  for  her 
until  a  sufficient  sum  should  be  accumulated  for  the  purchase 
of  a  homestead  in  Milwaukee;  that  in  1895  the  plaintiff  de- 
livered to  him  the  further  sum  of  $400  of  her  separate  estate 
upon  the  express  condition  that  he  should  hold  and  keep  the 
same  for  her  safely  as  and  for  a  part  of  the  aforesaid  fund 
to  be  used  for  the  purchase  of  a  homestead ;  that  the  moneys 
so  intrusted  by  the  plaintiff  to  him  were  by  him  deposited 
in  said  bank  to  the  credit  of  his  account,  and  commingled 
with  moneys  of  the  defendants  and  his  own ;  that  at  various 
times  during  the  latter  part  of  the  year  1896  the  plaintiff  de- 
livered and  intrusted  to  him  other  moneys,  amounting  in 
the  aggregate  to  about  $100/of  her  separate  estate,  for  the 
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express  purpose  of  paying  the  premiums  on  the  life  insur- 
ance policies  mentioned ;  that  all  the  premiums  of  the  poli- 
cies involved  in  this  action  were  paid  by  Bromley  by  checks 
drawn  on  his  individual  bank  account,  but  that  it  was  not 
established  by  the  evidence  that  any  of  the  premiums  were 
paid  out  of  moneys  of  the  defendants,  or  either  of  them. 
'  And  as  conclusions  of  law  the  court  found,  in  effect,  that 
neither  of  the  defendants  had  any  right,  title,  or  interest  in 
and  to  either  of  such  life  insurance  policies,  or  any  of  the 
proceeds  thereof;  that  the  plaintiff  is  entitled  to  both  poli- 
cies, and  the  proceeds  thereof,  and  the  moneys  paid  thereon 
by  the  insurance  companies  into  court  pursuant  to  the  order 
of  interpleader  made  herein;  that  the  plaintiff  is  entitled  to 
have  and  recover  of  and  from  the  interpleaded  defendants  the 
costs  of  this  action, —  and  ordered  judgment  to  be  entered 
herein  accordingly.  From  the  judgment  so  entered  thfr  de- 
fendants bring  this  appeal. 

The  defendants  disclaim  any  right  to  any  portion  of  the 
proceeds  of  the  $5,000  policy,  except  that  they  contend  that 
the  two  premiums  paid  thereon,  of  $41.70  each,  were  so  paid 
by  Mr.  Bromley  with  moneys  belonging  to  them,  and  hence 
that  they  have  the  right  to  recover  back  the  amount  of  those 
payments.  They  also  contend  that  they  are  entitled  to  the 
policy  of  $2,000 ;  and  the  proceeds  thereof,  on  the  ground  that 
the  $99.64  —  being  the  only  premium  ever  paid  thereon  — 
was  so  paid  with  money  belonging  to  the  defendants.  If  it 
were  clearly  established  by  the  evidence  that  su<jh  were  the 
facts,  then  we  should  have  no  difficulty  in  holding  with  the 
defendants.  Holmes  v.  Oilman,  138  N.  Y.  369.  But  the  court 
found  that  it  was  not  established  by  the  evidence  that  any 
of  the  premiums  were  paid  out  of  moneys  belonging  to 
the  defendants.  It  appears  that  during  the  last  year  of  Mr. 
Bromley's  life  he  had  been  in  the  habit  of  holding  all  moneys 
collected  by  him  for  the  defendants  a  couple  of  months,  and 
hence  generally  had  on  hand  considerable  money  belonging 


Digitized  by 


Google 


568  SUPREME  COUHT  OF  WISCONSIN.         [103 

Bromley  va  Cleveland,  Cincinnati,  Chicago  &  St  Louis  R  Co.  and  others, 

to  the  defendants.  As  found  by  the  trial  court,  such  moneys 
were  so  kept  by  him  in  the  bank  to  his  credit,  and  were  com- 
mingled, not  only  with  large  amounts  of  his  own  moneys* 
but  with  considerable  money  belonging  to  his  wife;  $100  of 
which  so  received  from  his  wife  during  the  latter  part  of 
1896  was  so  received  for  the  express  purpose  of  paying  premi- 
ums on  the  life  insurance  mentioned,  although  it  was  not 
found  that  it  was  deposited  to  his  credit.  That  of  itself  was 
enough  to  pay  the  premium  for  the  $2,000  policy.  Whether 
such  moneys  were  so  commingled  before  making  the  deposit 
or  afterwards  would  be  immaterial.  Since  the  insurance 
was  for  the  benefit  of  the  plaintiff,  and  payable  to  her,  Mr. 
Bromley  would  be  quite  as  likely  to  pay  the  premium  thereon 
out  of  her  moneys  in  the  bank  to  his  credit  as  out  of  the 
moneys  of  the  defendants.  The  relations  between  Mr.  Brom- 
ley and  the  defendants  appear  to  have  been  of  mutual  con- 
fidence, and  more  like  the  relation  of  debtor  and  creditor 
than  that  of  trustee  and  cestui  que  trust  The  burden  was 
on  the  defendants  to  prove  that  their  money  went  into  the 
policies.  True,  this  court,  following  the  more  recent  rule 
in  England,  has  held  that  "  if  a  person  who  holds  money 
as  a  trustee  or  in  a  fiduciary  character  pays  it  to  his  ac- 
count at  his  banker's,  and  mixes  it  with  his  own  money, 
and  afterwards  draws  out  sums  by  checks  in  the  ordinary 
manner,  .  .  .  the  drawer  must  be  taken  to  have  drawn 
out  his  own  money,  in  preference  to  the  trust  money."  iTo- 
notuch  S.  Co.  v.  Flanders,  87  Wis.  241.  Following  those  cases, 
it  is  said  in  a  later  case:  "The  guiding  principle  is  that  a 
trustee  cannot  assert  a  title  of  his  own  to  trust  property. 
If  he  destroys  a  trust  fund  by  dissipating  it  altogether,  there 
remains  nothing  to  be  subject  to  the  trust.  When  trust 
money  becomes  so  mixed  up  with  the  trustee's  individual 
funds  that  it  is  impossible  to  trace  and  identify  it  as  enter- 
ing into  some  specific  property,  the  trust  ceases.  The  court 
wUl  go  as  far  as  it  can  in  thus  tracing  and  following  trust 
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money;  but  when,  as  a  matter  of  fact,  it  cannot  be  traced, 
the  equitable  right  of  the  cestui  que  trust  to  follow  it  fails. 
The  right  to  so  follow  and  reclaim  a  trust  fund  is  always 
based  upon  the  right  of  property,  and  is  never  based  upon 
the  theory  of  preference  by  reason  of  an  unlawful  conver- 
sion." Bowie  v.  Humphrey,  91  Wis.  102.  See,  also,  In  re 
HdUett  <&  Co.  [1894],  2  Q.  B.  Div.  237;  Freiberg  v.  Stoddard, 
161  Pa.  St.  259;  Slater  v.  Oriental  Mills,  18  E.  I.  353;  In  re 
Plankinton  Bank,  87  Wis.  378;  Thuemmier  v.  Barth,  89 
Wis.  381;  Bent  v.  Barnes,  90  Wis.  631;  Ferchen  v.  Arndt, 
26  Oreg.  121;  S.  C.  29  L.  E.  A.  664;  Bishop  v.  Mahoney,  70 
Minn.  238. 

Assuming  that  Mr.  Bromley,  received  and  deposited  the 
moneys  of  the  defendants  and  the  plaintiff,  in  a  fiduciary 
capacity,  and  that  in  drawing  moneys  from  the  bank  on 
checks  for  his  own  private  use  he  is  presumed  to  have  drawn 
out  his  own  moneys  in  preference  to  any  of  such  trust  f unds, 
yet  it  does  not  follow  that,  in  paying  such  premiums  on  such 
insurance  by  checks  for  the  benefit  of  his  wife,  he  is  pre- 
sumed to  have  drawn  the  moneys  belonging  to  the  defend- 
ants, instead  of  the  moneys  belonging  to  his  wife.  On  the 
contrary,  and  as  the  law  presumes  innocence  instead  of 
wrong,  we  would  naturally  suppose  that  he  would  pay  such 
premiums  from  his  wife's  moneys,  instead  of  moneys  belong- 
ing to  the  defendants;  in  other  words,  all  checks  drawn  for 
the  benefit  of  the  defendants  would  naturally  be  supposed 
to  have  been  drawn  on  funds  belonging  to  the  defendants, 
and  all  checks  drawn  for  the  benefit  of  the  plaintiff  would 
naturally  be  supposed  to  have  been  drawn  on  funds  belong- 
ing to  the  plaintiif.  Of  course,  this  is  on  the  supposition 
that  Mr.  Bromley  had  on  deposit  the  funds  of  both  parties. 
The  court  finds  that  Mr.  Bromley  received  and  deposited  to 
his  credit  in  the  bank  from  the  plaintiffs  separate  estate 
$700  in  1894,  $400  in  1895,  and  in  addition  he  received  from 
her  to  pay  premiums  on  life  insurance  $100  in  the  latter 
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part  of  1896.  There  is  no  evidence  that  he  ever  drew  out 
any  of  such  moneys  so  deposited  for  the  plaintiff,  or  for  her 
benefit,  except  in  payment  of  the  premiums  mentioned.  "We 
cannot  hold,  contrary  to  finding  of  the  trial  court,  that  any 
of  such  premiums  were  paid  out  of  moneys  belonging  to  the 
defendants,  or  either  of  them. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Nichols  &  Shepard  Company,  Appellant,  vs.  Chase  and  an- 
other, Eespondents. 

June  5— July  3, 1899. 

Entire  contract:  Sale  of  machines:  Breach  of  warranty  as  to  one:  Ap- 
peal: Exceptions. 

1.  A  written  contract  for  the  purchase  of  a  separator,  stacker,  and  bag- 
ger warranted  the  machines  as  to  quality  and  capability,  and  pro- 
vided that  the  stacker  and  bagger,  when  ordered,  should  be  fur- 
nished as  extra  attachments  at  stipulated  prices.  It  also  provided 
that  if,  after  trial  and  opportunity  given  the  manufacturer  to  rem- 
edy defects,  the  purchaser  rendering  friendly  assistance  and  co- 
operation, any  part  of  the  machinery  could  not  be  made  to  fill  the 
warranty,  such  part  should  be  immediately  returned  to  the  place 
where  it  was  received  and  the  vendor  have  the  option  either  to  fur- 
nish a  new  machine  or  part  of  a  machine  or  to  rescind  the  contract 
to  that  extent,  or  as  a  whole,  as  the  case  might  be,  and  that  the 
failure  of  any  separate  machine,  or  auy  part  thereof,  should  not 
affect  the  contract  or  liability  of  the  purchaser  for  any  other  sepa- 
rate machine,  or  for  any  parts  of  such  machines  as  should  not  be 
defective.  The  same  provisions  were  made  for  remedying  defects 
in  the  stacker  and  bagger  as  were  provided  in  case  the  separator 
was  found  defective  Held,  that  the  contract  was  for  the  purchase 
of  three  separate  machines. 

2.  In  an  action  on  a  note  given  in  payment  for  such  machines,  to  which 
the  purchaser  counterclaimed  for  breach  of  warranty  as  to  the  sepa- 
rator, the  error  of  the  trial  court  in  submitting  the  case  to  the  jury 
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for  special  verdict  on  the  theory  that  the  contract  of  purchase 
was  for  one  entire  and  inseparable  machine,  is  held  to  be  before  the 
supreme  court  for  review  on  appeal,  although  there  was  only  a  gen- 
eral exception  to  the  entire  charge  and  every  part  thereof,  where, 
after  defendant  had  proved  that  when  the  contract  was  made  the 
defendant  and  plaintiff's  general  agent  thoroughly  talked  over  the 
prices  of  each  of  the  separate  articles,  the  court  excluded  testimony 
tending  to  show  that  each  machine  was  put  into  the  order  at  a  sepa- 
rate and  stipulated  price  and  as  to  what  that  price  was;  and  also  re- 
fused to  submit  in  the  special  verdict  questions  as  to  whether  the 
stacker  and  bagger,  respectively,  failed  to  fill  the  warranty,  and 
whether  the  defendant  had  complied  with  the  contract  with  respect 
to  the  return  of  any  part  found  by  the  jury  to  be  defective;  and 
also  denied  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial, —  to  each  of  which  rulings  the  plaintiff  excepted. 
8.  A  clause  written  into  the  contract  to  the  effect  that  if  the  separator 
did  not  do  first  class  work,  as  talked,  it  was  to  be  taken  back  at 
any  time  in  1895,  did  not  modify  the  contract  as  to  the  stacker  and 
bagger,  nor  deprive  the  plaintiff  of  the  benefit  of  provisions  with 
respect  to  remedying  defects,  etc. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.     Reversed. 

On  May  21,  1895,  the  defendant  Chase  (a  farmer  in  Fond 
du  Lac  county)  signed  a  written  order  upon  the  plaintiff  (a 
corporation  engaged  in  the  manufacture  of  agricultural  im- 
plements at  Battle  Creek,  Michigan)  to  the  effect  that  the 
plaintiff  should  ship  for  him,  to  or  in  the  care  of  J.  M.  Har- 
mer,  at  Fond  du  Lac,  on  or  about  July  15,  1895,  one  of  its 
improved  No.  6  belt  separators,  therein  described,  and  one 
eighteen-foot  straw  stacker,  complete,  therein  described,  and 
one  automatic  bagger,  therein  described ;  and  Chase  therein 
agreed  to  receive  such  machinery  on  its  arrival,  subject  to 
all  the  conditions  of  the  warranty  and  agreement  therein 
contained,  and  pay  in  cash  the  freight  and  charges  thereon 
from  the  factory,  and  also  to  pay  to  the  plaintiff  by  note 
due  December  1,  1895,  $225,  note  due  December  1, 1896, 
$225,  note  due  December  1,  1897,  $206.25  (such  notes  to  be 
made  payable  to  the  order  of  the  plaintiff),  each  bearing  in- 
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terest  at  six  per  cent,  from  August  1, 1895,  and  to  give  in 
security  of  such  notes  a  first  mortgage  on  such  machinery. 
Such  machinery  was  purchased  and  sold  subject  to  the 
express  warranty  and  agreement,  and  no  other,  that  the  ma- 
chinery was  well  made,  of  good  material,  and  with  proper 
management  capable  of  doing  well  the  work  for  which  the 
machines,  respectively,  were  made  and  sold,  conditioned 
that  if,%within  five  days  from  its  first  use,  it  should  fail  to 
.fill  such  warranty,  written  notice  should  be  immediately 
given  by  the  purchaser  to  the  plaintiff  by  registered  letter 
(and  written  notice,  also,  to  the  local  dealer  named),  stating 
particularly  what  place  and  wherein  it  hud  failed  to  fill  the 
warranty;  that  reasonable  time  should  be  allowed  to  the 
plaintiff  to  get  to  the  machine  with  its  workmen  and  remedy 
the  defect,  if  any,  unless  it  should  be  of  such  a  nature  that 
a  remedy  might  be  suggested  by  letter;  that  the  purchaser 
should  render  friendly  assistance  and  co-operation  in  making 
the  machinery  a  practical  success;  that  if  a  workman  visited 
the  machine  for  the  plaintiff,  and  did  not  leave  it  working 
satisfactorily,  the  purchaser  should  give  immediate  notice  to 
the  plaintiff  by  registered  letter,  and  to  the  local  dealer,  as 
before,  and  state  in  writing,  specifically,  any  failure  or  neglect 
complained  of,  and  allow  time  for  another  workman  to  be 
sent  to  examine  the  machine  and  its  working;  that,  if  any 
part  of  the  machinery  could  not  be  made  to  fill  the  war- 
ranty, that  part  which  failed  should  be  returned  immediately 
by  the  purchaser  to  the  place  where  it  was  received,  with 
the  option  of  the  plaintiff  either  to  furnish  another  machine 
or  part  in  place  of  the  machine  or  part  so  returned,  which 
should  perform  the  work,  or  return  the  money  and  notes 
which  had  been  received  by  the  plaintiff  for  the  same,  and 
thereby  rescind  the  contract  to  that  extent,  or  in  whole,  as 
the  case  might  be,  and  be  released  from  any  further  liabil- 
ity thereon;  that  the  failure  of  any  separate  machine,  or 
any  part  thereof,  should  not  affect  the  contract  or  liability 
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of  the  purchaser  for  any  other  separate  machine,  or  for  any 
parts  of  such  machine  as  were  not  defective;  that  if  any  part 
of  such  machinery  (except  belting)  should  fail  during  the 
first  season  in  consequence  of  any  defect  in  material  of  such 
part,  the  plaintiff  should  have  the  option  to  repair  the  same 
or  to  furnish  a  duplicate  of  such  part  free  of  charges,  except 
freight,  after  presentation  of  the  defective  piece,  clearly 
showing  a  flaw  in  the  material,  at  the  factory  or  to  the 
local  dealer;  that  independent  stackers  and  baggers,  when 
ordered,  should  be  furnished  as  extra  attachments,  at  stipu- 
lated separate  prices,  and  subject  to  this  warranty  and  its 
conditions;  that  if  any  such  attachment  should  fail  to  fulfill 
the  warranty,  and  the  plaintiff  should  fail  to  make  it  per- 
form after  having  notice  and  friendly  assistance  and  co- 
operation as  provided,  such  attachment  might  be  returned 
immediately  to  the  place  where  received,  and  credit  should 
be  allowed  the  purchaser  for  the  price  he  paid  for  the  same, 
and  all  liability  of  the  plaintiff  thereon  should  thereby  be 
terminated,  but  such  failure  and  return  of  any  of  such  at- 
tachments should  not  affect  the  contract  for  any  of  the  other 
machinery,  or  the  liability  of  the  purchaser  therefor;  that 
failure  to  pay  for  the  machinery  at  the  time  and  place  of 
delivery  and  in  the  manner  provided,  or  failure  to  give  any 
of  the  notices  in  writing  as  provided,  or  failure  to  render 
friendly  assistance  and  co-operation,  or  keeping  the  machin- 
ery after  five  days  allowed  as  provided,  or  any  abuse,  misuse, 
unnecessary  exposure,  or  waste  committed  or  suffered  by  the 
purchaser  should  be  a  waiver  of  the  warranty,  and  a  full 
release  of  the  warranter,  without  in  any  way  affecting  the 
liability  of  the  purchaser  for  the  price  of  the  machinery  or 
notes  given  therefor;  that  no  general  or  special  agent  or 
local  dealer  was  authorized  to  make  any  change  in  such 
warranty;  that  workmen  or  experts  were  not  agents,  and 
would  have  no  authority  to  bind  the  company  by  any  con- 
tract or  statement;  that  any  modification  in  the  price,  terms 
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of  payment,  or  securities,  op  substitution  of  one  style  or  size 
of  machine  for  another,  would  not  in  any  way  affect  the 
warranty  and  its  conditions;  that  if  such  separator  did  not 
do  first-class  work  in  every  respect,  as  talked,  such  separator 
was  to  be  taken  back  at  any  time  in  1895;  that  ten  per  cent, 
was  to  be  allowed  on  all  moneys  paid  on  or  before  Decem- 
ber 1, 1895;  that,  in  case  of  a  failure  of  a  crop,  such  order 
was  to  be  subject  to  countermand  up  to  July  15, 1895 ;  that 
such  order  was  subject  to  the  acceptance  of  the  plaintiff, 
and  when  so  accepted  was  to  be  a  binding  contract  which 
no  person  had  authority  to  modify,  or  to  waive  any  of  its 
conditions;  that  it  was  expressly  agreed  that  the  plaintiff 
should  be  liable  for  the  return  only  of  cash  and  notes  payable 
to  its  order  actually  received  by  it. 

Below  the  signature  of  the  defendant  Chase  there  were 
certain  directions  as  to  filling  out  and  signing  property 
statement  and  the  order,  and  sending  to  the  plaintiff,  and 
retaining  a  copy,  and  by  whom  the  order  was  recommended; 
The  plaintiff  accepted  such  order,  and  delivered  such  ma- 
chinery to  the  defendant  on  or  about  July  22, 1895,  and  the 
defendant  CJiase  at  the  same  time  executed  and  delivered  to 
the  plaintiff  the  three  promissory  notes  mentioned,  the  pay- 
ment of  each  of  which  was  guaranteed  by  the  defendant 
Hickman. 

On  August  27,  1896,  the  plaintiff  commenced  this  action 
upon  the  note  falling  due  December  1, 1895,  to  recover  the 
amount  thereof  ($225),  with  interest  thereon  from  August  1, 
1895.  The  defendant  Chase  answered  the  complaint  on  that 
note  by  way  of  admissions,  denials,  and  counter  allegations, 
and  further,  by  way  of  defense  and  counterclaim,  alleged, 
in  effect,  that  Harmer  &  Hickman  were  agents  of  the  plaint- 
iff in  the  sale  of  the  machine;  that  through  them  he  (Cfiase) 
purchased  the  separator  of  the  plaintiff  for  $656.25;  that  it 
was  delivered,  and  the  three  notes  executed  therefor,  as 
stated;  that  the  separator  was  absolutely  and  utterly  worth- 
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less;  that  it  was  poorly  constructed,  many  parts  of  it  being 
of  worthless  material ;  that  it  utterly  failed  to  do  the  work 
it  was  guaranteed  to  do,  and  in  m>  manner  complied  with 
the  warranties;  that  it  was  not  capable  of  doing  the  work 
it  was  warranted  to  do  and  perform,  or  any  work  whatever; 
that  the  defendant  fully  performed  all  the  conditions  of  the 
contract  on  his  part;  that  he  duly  notified  the  plaintiff  of 
the  failure  of  the  separator  to  work  as  guaranteed,  and  after- 
wards tendered  the  same  to  the  plaintiff,  and  returned  the 
separator  to  the  residence  of  Harmer,  the  local  agent  of  the 
plaintiff,  where  it  has  ever  since  remained,  subject  to  the 
control  of  the  plaintiff;  that  by  reason  of  such  failure  and 
such  faulty  construction  and  worthless  character  of  the  sep- 
arator, and  its  return,  and  the  conditions,  and  terms  of  the 
contract,  the  defendant  had  been  damaged  in  the  sum  of 
$656.25,  with  interest  thereon  from  August  1,  1895,  and  he 
demanded  judgment  against  the  plaintiff  for  that  amount. 
The  plaintiff  replied  to  such  counterclaim  by  way  of  admis- 
sions, denials,  and  counter  allegations. 

Thereupon  the  cause  was  tried,  and  at  the  close  of  the 
trial  the  jury  returned  a  special  verdict  to  the  effect  (1)  that 
the  plaintiff,  as  an  inducement  to  the  purchase  of  the  thresh- 
ing machine  by  the  defendant,  represented  to  him  that  the 
machine  would  be  a  first-class  machine  in  every  respect,, 
(2)  and  do  as  good  work  as  any«machine  that  is  made,  (3)  and 
the  defendant  purchased  the  machine  relying  upon  such 
representations  as  being  true;  (4)  that  the  machine  so  de- 
livered' to  the  defendant  was  not  a  first-class  machine  in 
every  respect,  (5)  and  with  proper  management  would  not  do 
as  good  work  as  any  machine  that  is  made;  (6)  that  the  de- 
fendant did,  in  good  faith,  give  the  machine  a  fair  and  rea- 
sonable trial,  to  test  its  ability  to  do  good  work,  (7)  and  on 
such  trial  it  did  not  do  as  good  work  as  any  machine  that 
is  made,  (8)  nor  first-class  in  every  respect;  (9)  that  the 
plaintiff  did  have  a  reasonable  opportunity  to  remedy  any 
defect  in  the  working  of  the  machine,  and  put  it  in  good 
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running  order;  (10)  that,  under  all  the  facts  and  circum- 
stances disclosed  by  the  evidence  in  this  case,  the  defendant, 
after  the  trial  of  the  madhine  at  Mr.  Stroup's,  was  justified 
in  rescinding  the  contract  and  tendering  the  machine  back 
to  the  plaintiff;  (11)  that  the  amount  due  upon  the  note  sued 
upon  in  this  action  was  $258.78;  (12)  that  the  amount  due 
upon  the  three  notes  given  by  the  defendant  to  the  plaintiff 
was  -$754.95. 

A  motion  was  thereupon  made  by  the  plaintiff  to  set  aside 
the  verdict  and  for  a  new  trial,  and  the  same  was  denied 
April  16, 1898.  Thereupon,  and  on  the  same  day,  judgment 
was  entered  against  the  plaintiff  and  in  favor  of  the  defend- 
ant Chase  to  the  effect  that  he  have  and  recover  of  and  from 
the  plaintiff  $754.95  damages  and  costs,  amounting  in  the 
aggregate  to  $892.05 ;  that  upon  the  surrender  and  delivery 
of  the  three  notes  mentioned,  to  the  clerk  of  the  court, 
within  ninety  days  from  the  date  of  such  judgment,  then 
and  thereupon  such  judgment  should  be  and  become  wholly 
set  aside  and  discharged,  and  the  clerk  should  then  and  there- 
upon discharge  the  same  of  record,  and  satisfy  the  same  upon 
the  docket.  From  that  judgment  the  plaintiff  brings  this 
appeal. 

Orren  T.  Williams,  attorney,  and  A.  C.  Kingmam,,  of  coun- 
sel, for  the  appellant. 

Maurice  McKenna,  for  the^respondent  Chase. 

Cassoday,  0.  J.  There  is  evidence  tending  to  show  that, 
before  signing  the  order  for  the  machines,  Mr.  Chase  called 
on  Mr.  Hickman,  the  plaintiff's  state  agent,  located  at  Mil- 
waukee, and  examined  a  sample  machine  like  those  ordered; 
that  on  the  afternoon  of  Friday,  August  2, 1895,  at  the  farm 
of  Mr.  Chase,  the  machines  in  question  were  first  tested ; 
that  such  test  was  continued  the  next  day  (Saturday,  Au- 
gust 3,  1895);  that  during  that  time  they  threshed  1,300 
bushels  of  grain  (oats,  barley,  and  wheat  and  oats  mixed) 
and  some  peas;  that  such  test  was  in  the  presence  of  the 
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plaintiffs  local  agent,  Harmer ;  that  when  they  first  started 
up  the  mill  bothered  a  little  —  the  fanning  mill  did  not 
do  very  good  work, —  but  it  was  fixed,  and  soon  got  so  it 
worked  pretty  fair;  that  on  Saturday  the  separator  would 
not  work  right,  would  not  separate  the  grain  from,  the  straw 
as  it  should  —  wasted  grain;  that  on  Monday,  August  5, 
1895,  it  rained  very  hard,  and  no  attempt  was  made  to  do  any 
threshing;  that  on  Tuesday,  August  6,  1895,' they  finished 
threshing  at  Mr.  Chase's  farm,  and  the  machines  were  then 
taken  to  the  farm  of  Mr.  Stroup,  about  a  half  a  mile  distant, 
and  were  there  further  tested  in  the  presence  of  Harmer 
and  an  expert  of  the  plaintiff,  and  they  finally  quit  work  at 
Stroup's  on  Wednesday,  August  7, 1895,  and,  after  the  plaint- 
iffs agent  had  paid  Stroup  $2  for  loss  of  time,  after  that  no 
more  tests  were  made  of  the  machines. 

On  the  part  of  Mr.  Chase,  there  is  evidence  tending  to 
prove  that,  although  the  stacker  and  automatic  bagger 
worked  satisfactorily,  yet  the  separator  failed  to  fulfill  the 
warranty,  and  that  the  plaintiffs  local  agent  and  its  expert 
who  witnessed  such  tests  so  admitted.  On  the  contrary, 
there  is  testimony  on  the  part  of  the  -plaintiff  tending  to 
prove  that  the  grain  was  in  bad  condition  to  be  threshed ; 
that  the  machine  was  fed  too  fast  by  Mr.  Chase's  servants 
(that  is  to  say,  they  threshed  oats  at  the  rate  of  seven  and 
one-half  bushels  per  minute,  whereas  four  bushels  per  minute 
is  very  good  threshing  when  grain  is  in  good  condition) ;  and 
that  Mr.  Chase  refused  to  render  friendly  assistance  and  co- 
operation in  making  the  separator  a  practical  success. 

On  the  same  day  of  that  final  test  (Wednesday,  August  7, 
1895)  Mr.  Chase  wrote  the  plaintiff  as  follows: 

"Ladoga,  Wis.,  Aug.  7th,  1895. 
"Nichols  &  Shepard  Co.: 

"Dear  Sir — I  got  one  of  your  new  separators  this  season. 
We  cannot  make  it  clean  or  separata.    I  will  try  it  again 
to-day.    If  you  want  a  trial,  send  a  man  at  once.    I  live  ten 
Vol.  103  — 37 
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miles  west  of  Fond  du  Lao,  on  the  Fond  du  Lao  and  Bran- 
don road.  Your  nearest  station  is  Fond  du  Lac.  Your  local 
agent,  Harmer,  is  here,  and  a  man  from  Milwaukee  is  here. 
They  do  not  seem  to  understand  the  machine. 

"  Yours  truly, 

"A.  L.  Chase." 

That  letter  was  received  by  the  plaintiff  August  8,  1895. 
On  the  next  day  (August  9, 1895)  the  plaintiff's  local  agent, 
Mr.  Harmer,  sent  a  letter  by  a  messenger  to  Mr.  Chase,  to 
the  effect  that  he  had  just  received  a  telegram  from  the 
plaintiffs  state  agent,  Mr.  Hickman,  saying  that  he  would 
be  there  that  afternoon,  and  would  insist  on  having  an  op- 
portunity to  make  the  separator  work;  that,  if  he  had  any 
word  for  him,  to  send  it  by  the  bearer;  that  Mr.  Chase  re- 
plied that  he  would  see  Mr.  Hickman  when  he  oame,  and 
have  a  settlement  with  him. 

There  is  further  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  prove  that  on  that  same  day  (Friday,  August  9, 1S95) 
Mr.  Hickman  visited  Mr.  Chase,  with  the  plaintiff's  manu- 
facturer and  expert  in  threshing  machines  from  the  home 
office,  for  the  purpose  of  making  the  separator  work  as  war- 
ranted, but  that  Mr.  Chase,  while  admitting  that  the  stacker 
and  bagger  worked  satisfactorily,  absolutely  refused  to  give 
any  such  opportunity,  and  demanded  a  return  of  the  notes 
he  had  given;  that  on  the  next  day  (Saturday,  August  l(T, 
1895)  Mr.  Chase  took  to  his  farm  another  machine,  known 
as  the  Huber  separator,  which  he  had  previously  purchased ; 
that  on  that  same  day  Mr.  Chase  wrote  the  plaintiff  this  let- 
ter  * 

"  Fond  du  Lac,  Wis.,  Aug.  10, 1895. 
"Nichols  &  Shepabd: 

"Gentlemen — Having  had  your  separator  on  trial,  and  it 
not  having  worked  according  to  contract,  your  agents  not 
being  able  to  make  it  work  after  a  fair  trial,  I  hold  it  sub- 
ject to  your  order.  Please  send  notes  and  contract,  and 
avoid  further  trouble.  A.  L.  Chase." 
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The  evidence  further  showed  that  August  16, 1895,  Mr.. 
Chase  again  wrote  the  plaintiff  that  he  held  the  separator 
and  stacker  subject  to  its  order,  and  demanded  the  notes  he 
had  given  therefor;  that  September  9, 1895,  Mr.  Chase  again 
wrote  the  plaintiff  to  the  same  effect,  and  further  that  the 
machines  were  in  his  way,  and  that  he  wanted  them  re- 
moved at  once;  that,  after  the  machines  were  so  tested  at 
Stroup's,  Mr.  Chase  took  them  to  his  place,  and  kept  them 
there  until  the  latter  part  of  October,  1895,  when  he  removed 
the  separator,  stacker,  and  bagger,  and  all  the  machinery  so 
purchased,  to  the  place  of  the  plaintiff's  local  agent,  Mr. 
Harmer,  while  in  his  absence,  and  left  them  there,  without 
any  permission  from  Mr.  Harmer,  or  his  wife,  or  any  one. 

By  accepting  the  order  of  Mr.  Chase  for  the  machines,  and 
shipping  and  delivering  them  to  him,  on  or  about  July  20, 
1895,  the  contract  of  purchase,  and  all  the  provisions  thereof, 
whether  written  or  printed,  became  binding  upon  both  par- 
ties. The  several  questions  submitted  to  the  jury,  and  the 
charge  of  the  trial  court  thereon,  are  all  on  the  theory  that 
the  contract  of  purchase  is  for  one  entire  and  inseparable 
machine,  whereas  the  contract  is  for  the  purchase  of  three 
separate  machines, —  a  separator,  a  straw  stacker  j  and  an 
automatic  bagger.  Moreover,  the  contract  specifically  pro- 
vided, in  effect,  that,  if  any  part  of  the  machinery  could  not 
be  made  to  fill  the  warranty,  such  part  was  to  be  immedi- 
ately returned  to  the  place  where  it  was  received,  and  the 
plaintiff  was  to  have  the  option  either  to  furnish  another 
machine  or  part  of  a  machine  in  place  of  the  one  that  failed, 
or  to  rescind  the  contract  to  that  extent,  and  that  the  fail- 
ure of  any  separate  machine,  or  any  part  thereof,  should 
not  affect  the  contract  or  liability  of  the  purchaser  for  any 
other  separate  machine,  or  for  any  parts  of  such  machine 
as  should  not  be  defective.  It  is  true,  there  was  a  clause 
written  in  the  contract  by  Hickman,  at  the  request  of  Mr. 
Chase,  to  the  effect  if  the  separator  did  not  do  first-class 
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work  in  every  respect,  as  talked,  then  the  separator  was  to 
be  taken  back  at  any  time  in  1895,  but  that  in  no  way  modi- 
fied the  contract  as  to  the  stacker  and  bagger.  Such  rad- 
ical disregard  of  the  express  terms  of  the  contract  by  the 
trial  court  necessarily  calls  for  a  reversal  of  the  judgment, 
unless  the  errors  have  been  waived  by  the  failure  to  take 
the  necessary  and  timely  exceptions. 

The  general  exception  to  the  whole  charge  and  every  part 
thereof  is  insufficient,  and  is  without  significance,  under  the 
repeated  rulings  of  this  court.     But  after  the  plaintiff  had 
proved,  by  way  of  defense  to  the  counterclaim,  that,  just  be- 
fore and  at  the  tirfie  Mr.  Chase  signed  the  order  for  the  ma- 
chines, he  and  Mr.  Hickman  thoroughly  talked  over  the  prices 
of  each  of  the  separate  articles  mentioned  therein  (that  is  to 
say,  the  price  of  the  separator,  the  price  of  the  stacker,  and  the 
price  of  the  automatic  bagger),  the  court  excluded  testimony 
tending  to  prove  that  each  of  those  machines  was  put  in  the 
order  at  a  separate  and  stipulated  price,  and  as  to  what  such 
price  was.     The  court  also  refused  to  submit  to  the  jury  the 
question  whether  the  stacker  failed  to  fill  the  warranty,  and 
also  whether  the  automatic  bagger  failed  to  fill  the  warranty, 
and  also  whether,  in  case  they  found  that  any  of  the  ma- 
chinery could  not  be  made  to  fill  the  warranty,  such  part 
was  immediately  returned  by  Mr.  Chase  to  the  place  where 
he  received  it,  and  also  whether  Mr.  Chase  gave  to  the  plaint- 
iff the  option  either  to  furnish  another  machine  or  part  of  a 
machine  in  place  of  the  one  that  failed,  or  to  rescind  the 
contract  to  that  extent.     Exceptions  to  such  rulings  and  the 
refusal  of  the  court  to  set  aside  the  verdict  and  grant  a  new 
trial  are  sufficient,  in  our  judgment,  to  authorize  us  to  cor- 
rect an  error  running  through  the  whole  trial,  so  radical  and 
decisive  as  the  one  mentioned.     Upon  the  undisputed  evi- 
dence, the  plaintiff  was  entitled  to  recover  the  purchase  price 
of  the  stacker  and  the  automatic  bagger. 

Assuming  that  the  separator  failed  to  fulfill  the  warranty, 
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and  that  such  failure  was  admitted  by  the  plaintiff's  local 
agent  as  early  as  Wednesday,  August  7, 1895,  or  even  the 
day  before,  still,  by  the  terms  of  the  contract,  Mr.  Chase 
was  bound  to  give  the  plaintiff  written  notice  at  Battle 
Creek,  Michigan,  by  registered  letter,  as  well  as  its  local 
fc  agent,  stating  particularly  what  parts  and  wherein  it  so 
failed.  No  such  notice  was  sent  to  the  plaintiff  until 
Wednesday,  August  7th,  and  the  same  was  received  by  the 
plaintiff  the  next  day;  and  on  Friday,  August  9, 1895,  Mr. 
Hickmam,  appeared  with  such  home  expert,  with  the  avowed 
purpose  of  making  the  separator  work,  but  no  opportunity 
was  given  so  that  they  could  make  the  attempt.  And  yet 
the  contract  expressly  required  that  the  plaintiff  should 
have  reasonable  time  to  get  to  the  machine,  with  its  work- 
men, from  Battle  Creek,  Michigan,  and  remedy  the  defect, 
and  that  Mr.  Chase  should  render  to  the  plaintiff  friendly 
assistance  and  co-operation  in  making  the  separator  a  prac- 
tical success.  And  yet  it  is  manifest  from  the  evidence  that 
no  time  nor  opportunity  was  given  to  the  expert  from  Battle 
Creek  to  make  the  machine  work.  The  contract  goes  still 
further,  and  provides  that,  if  the  first  workman  from  Battle 
Creek  should  not  leave  the  machine  working  satisfactorily, 
Mr.  Chase  should  give  a  second  notice,  similar  to  the  first, 
and  allow  another  workman  to  be  sent  for  that  purpose. 
The  question  whether  such  notices  were  given  was  not  sub- 
mitted to  the  jury,  and  there  is  no  pretense  that  any  such 
second  notice  was  given  at  all.  Manifestly,  the  plaintiff, 
contrary  to  the  express  terms  of  the  contract,  was  deprived 
of  an  opportunity  of  trying  to  make  the  separator  work  as 
agreed,  and  was,  moreover,  in  case  the  separator  was  de- 
fective, deprived  of  its  option  to  furnish  another  in  its  place, 
or  to  rescind  the  contract  to  that  extent. 

The  clause  written  into  the  contract,  as  mentioned,  to  the 
effect  that  if  the  separator  did  not  do  first-class  work  in 
every  respect,  as  talked,  it  should  be  taken  back  at  any  time 
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in  1895,  did  not  deprive  the  plaintiff  of  the  other  provisions 
of  the  contract,  giving  it  such  opportunity  to  make  it  do 
first-class  work,  or  to  replace  it  with  another  separator. 
The  terms  of  the  contract  may  be  severe  upon  Mr.  Chase, 
but  they  were  deliberately  entered  into  by  him  and  the 
plaintiff,  and  courts  are  powerless  to  make  contracts  for 
parties.  The  case  is  unlike  Kingman,  dk  Co.  v.  Watson,  97 
Wis.  596. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


nsns      Innes,  Administratrix,  Respondent,  vs.  The  City  of  Mil- 
waukbe,  Appellant. 

June  tf  — July  3, 1899. 
Matter  and  servant:  Negligence  causing  death:  Excessive  damages. 

t  Plaintiff's  intestate  was  killed  by  the  bursting  of  a  cast-iron  elbow, 
one-fourth  of  an  inch  thick  and  subjected  to  high  steam  pressure 
as  well  as  to  sudden  changes  in  temperature.  In  an  action  to  re- 
cover damages  therefor,  expert  evidence  was  admissible  upon  the 
question  as  to  whether  the  cast-iron  elbow,  under  the  pressure  to 
which  it  was  to  be  subjected,  was  reasonably  safe,  and,  if  unsafe, 
whether  its  dangerous  condition  was  so  obvious  as  to  have  been 
observable  by  the  defendant's  expert,  under  whose  supervision  it 
was  placed,  had  he  exercised  ordinary  care. 

2.  Plaintiff,  mother  of  intestate,  was  fifty-four  years  of  age  at  the  time 
of  his  death.  She  had  six  other  sons  aged  from  twelve  to  twenty- 
two  years.  The  intestate  was  unmarried  and  lived  with  plaintiff, 
whom  he  paid  $5  per  week  for  his  board,  lodging,  washing,  and 
mending.  Held,  that  a  recovery  of  83,000  was  excessive,  and  that 
in  view  of  plaintiff's  advanced  age  she  should  not  be  allowed  to 
recover  more  than  $1,500. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Geo.  Clementson,  Judge.    Reversed. 
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This  action  was  commenced  May  24,  1893,  to  recover 
damages  for  the  death  of  the  plaintiff's  intestate,  caused  by 
the  alleged  negligence  of  the  defendant  under  circumstances 
to  the  effect  that  prior  to  July,  1891,  the  defendant,  being 
desirous  of  increasing  the  capacity  of  the  North  Point  pump- 
ing station,  where  there  is  a  large  intake  which  receives  the 
water  from  Lake  Michigan,  and  by  means  of  large  engines 
is  pumped  into  the  reservoir  and  mains  and  pipes  through- 
out the  city  for  the  purpose  of  distributing  such  water,  con- 
tracted for  and  purchased  from  the  E.  P.  Allis  Company  a 
large  pumping  engine  and  a  battery  of  five  boilers,  to  be 
placed  and  used  in  the  North  Point  pumping  station;  that 
these  boilers  were  each  connected  in  the  rear  with  a  com- 
mon main  steam  pipe,  so  that  the  steam  from  all  of  them 
passed  into  it;  that  from  the  rear  end  of  each  boiler  a 
wrought-iron  pipe,  three  inches  in  diameter,  projected  down 
a  distance  of  about  eighteen  inches,  and  was  there  screwed 
into  a  three-inch  cast-iron  elbow,  one  fourth  of  an  inch  in 
thickness,  into  the  other  end  of  which  elbow  a  wrought-iron 
pipe  about  five  feet  and  three  inches  in  length  was  screwed ; 
that  this  latter  pipe  ran  in  a  nearly  horizontal  direction  back 
from  the  boiler  through  an  opening  in  a  brick  wall  about  six 
inches  in  diameter,  over  which  was  a  loose  iron  plate,  to  a 
41 T,"  and  then  dropped  three  feet  to  a  drain  pipe  running 
into  the  sewer;  that  the  lower  end  of  this  pipe  did  not  rest 
upon  anything,  but  was  to  a  certain  extent  flexible;  that 
there  was  a  stop  cock  and  valve  in  the  pipe  after  it  left  the 
"T,"  to  prevent  the  escape  of  water  and  steam  into  the 
sewer;  that  this  pipe  and  elbow  were  known  as  the  blow- 
off  pipe,  and  were  used  for  the  purpose  of  blowing  off  and 
cleaning  the  boiler;  that,  from  the  time  they  left  the  boiler 
until  they  passed  through  the  brick  wall,  both  of  the  wrought- 
iron  pipes  above  mentioned  and  the  elbow  were  exposed,  to 
a  greater  or  less  extent,  to  the  heat  and  flames  from  the  fire 
under  the  forward  end  of  the  boiler;  that  there  was  no  cir- 
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culation  in  this  pipe;  that  it  had  what  is  called  a  "dead- 
end ; "  that  the  blow-off  pipe  and  cast-iron  elbow  were  fur- 
nished by  the  E.  P.  Allis  Company;  that  the  boilers  were 
put  into  use  in  July,  1891,  and  used  nearly  continuously 
until  January  6, 1892,  when  the  accident  occurred ;  that  the 
plaintiff's  intestate  was  a  coal  passer  in  the  employ  of  the 
defendant  at  the  North  Point  pumping  station;  that  his 
duties  were  to  wheel  coal  to  the  firemen  in  the  boiler  room, 
to  dust  off  the  ends  of  the  boilers,  and  wheel  out  ashes; 
that  January  6,  1892,  the  cast-iron  elbow  of  boiler  No.  6 
(one  of  the  battery  of  five  boilers  referred  to)  suddenly  and 
without  warning  burst,  and  the  steam  and  hot  water  from 
the  entire  battery  was  forced  into  the  boiler  room,  and  the 
plaintiff's  intestate  was  so  badly  scfitlded  by  the  escaping 
steam  and  hot  water  that  he  died  within  a  few  hours  there- 
after. 

Issue  being  joined  and  trial  had,  the  jury  returned  a  spe- 
cial verdict  to  the  effect  (1)  that  Alexander  Innes,  the  son 
of  the  plaintiff,  was  killed  January  6, 1892,  while  in  the  em- 
ployment of  the  defendant  as  a  coal  passer  in  the  boiler 
room  of  the  North  Point  pumping  works,  by  reason  of  the 
bursting  of  the  cast-iron  bend  in  the  blow-off  pipe  connected 
with  a  boiler  in  such  works;  (2)  that  such  cast-iron  bend, 
considering  the  material  of  which  it  was  made,  its  thick- 
ness, the  manner  of  its  attachment  to  the  blow-off  pipe,  and 
its  location,  was  not  such  a  bend  as  was  generally  used  by 
reputable  builders  of  boilers  which  were  intended  to  be  used 
with  the  same  steam  pressure  as  was  used  in  boilers  of  such 
works  in  blow-off  pipes  constructed  by  them  at  the  time  the 
boilers  of  such  pumping  works  were  constructed;  (3)  that 
by  reason  of  the  material  of  which  it  was  made,  and  its  man- 
ner of  construction  and  connection  with  such  blow-off  pipe, 
such  bend  was  defective  and  dangerous;  (4)  that  such  bend 
did  burst  by  reason  of  its  being  defective  in  material  and 
construction;  (5)  that  the  defective  and  dangerous  oondi- 
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tion  of  the  blow-off  pipe  at  said  bend  was  so  obvious  that 
the  officials  of  the  defendant  whose  duty  it  was  to  supervise 
and  inspect  such  pumping  works  could,  if  they  had  exercised 
such  care  as  ordinarily  prudent  men  in  the  like  employment 
exercise  under  the  like  circumstances,  have  discovered  the 
defective  and  dangerous  condition  of  the  pipe  at  said  bend 
before  the  time  that  it  burst;  (6)  that  the  officials  of  the 
defendant  whose  duty  it  Tyas  to  supervise  and  inspect  such 
pumping  works  ought,  as  ordinarily  prudent  men,  to  have 
reasonably  foreseen,  under  all  of  the  circumstances  as  they 
existed  before  the  bend  burst,  that,  as  a  natural  and  prob- 
able consequence  of  such  bend  remaining  in  such  pipe,  the 
bend  might  burst,  and,  by  bursting,  that  it  might  probably 
cause  injury  to  some  person;  (7)  that,  if  the  plaintiff  was 
entitled  to  judgment  against  the  defendant,  then  the  jury 
assessed  her  damages  at  $3,500. 

Upon  motion  for  a  new  trial  the  plaintiff,  upon  the  sug- 
gestion of  the  court,  remitted  $500  from  the  verdict;  and 
thereupon  judgment  was  entered  upon  the  verdict  for  $3,000, 
with  interest  and  costs,  from  which  judgment  the  defend- 
ant brings  this  appeal. 

For  the  appellant  there  were  briefs  by  Carl  Hunge,  city 
attorney,  and  O.  H.  Hamilton,  of  counsel,  and  oral  argument 
by  Mr.  Hamilton. 

J.  H.  Stover j  for  the  respondent. 

Cassoday,  C.  J.  This  case  was  here  upon  a  former  ap- 
peal. 96  Wis.  170.  The  defendant's  contract  with  the  E.  P-. 
Allis  Company  required  that  company,  among  other  things, 
to  construct  the  "steam  piping  to  connect  with  engine  and 
the  necessary  stop  valves,  all  as  per  your  [the  city's]  specifi- 
cations." Those  specifications  were  furnished  by  the  city's 
engineer  prior  to  the  letting  of  the  contract  for  the  construc- 
tion of  the  boilers.  They  required  the  boilers  to  be  made 
of  the  best  quality  of  homogeneous  boiler  plate;  and  the 
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coupons  attached  to  the  plates,  to  be  used  in  the  construction, 
to  show  a  tensile  strength  of  from  68,000  to  60,000  pounds, 
with  an  elongation  of  not  less  than  twenty-two  per  cent., 
and  a  reduction  of  area  of  fifty  per  cent. ;  the  boilers  to  be 
double-riveted  throughout;  each  boiler  sixty-sir  inches  in 
diameter,  eighteen  feet  long,  with  fifty-five  four-inch  tubes; 
steam  dome  twenty-two  inches  in  diameter  by  forty-eight 
inches  high.    These  boilers  were  constructed  and  put  into 
position  under  the  inspection  of  the  city's  chief  engineer, 
who  acted  as  special  inspector  for  the  city  in  charge  of  the 
work.    The  steel  plates  of  the  boilers  were  ^  of  an  inch 
in  thickness.     Such  connection  of  the  boilers  with  the  com- 
mon main  steam  pipe,  mentioned,  and  the  cast-iron  elbow, 
mentioned,  were  placed  in  position  under  such  inspection 
and  supervision  of  the  city's  chief  engineer.    The  negligence 
complained  of,  and  found  by  the  jury,  consists  in  the  fact 
that  such  engineer  allowed  the  E.  P.  Allis  Company  to  ase 
a  cast-iron  bend  or  elbow,  of  one  fourth  of  an  inch  in  thick- 
ness, to  be  attached  by  being  screwed  into  the  wrought-iron 
pipes  by  threads,  and  going  to  form  what  is  known  or  called 
the  "  blow-off"  pipe.     It  appears  that  the  general  specifica- 
tions furnished  by  the  defendant  make  no  reference  to  blow- 
off  pipes,  and  the  specifications  furnished  by  the  E.  P.  Allis 
Company  gave  no  details  as  to  blow-off  pipes  whatever. 
Obviously,  it  is  not  the  case  of  an  appliance  furnished  and 
work  performed  by  an  independent  contractor.     Nor  is  it 
the  case  of  a  completed  tool  or  appliance  furnished  by  a 
reputable  dealer.    On  the  contrary,  it  is,  so  far  as  the  elbow- 
in  question  is  concerned,  the  case  of  an  appliance  furnished 
by  the  defendant.    It  is  conceded  that  the  blow-off  pipe  was 
sufficient  for  low  pressure,  but  it  is  contended  that  such  cast- 
iron  elbow  was,  to  an  expert,  obviously,  insufficient  for  the 
high  pressure  to  which  it  was  subjected. 

There  is  expert  testimony  tending  to  prove,  in  effect,  that 
a  competent  expert  would  have  known,  by  looking  at  the 
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elbow,  that  it  was  made  of  cast  iron,  and  not  over  one  fourth 
of  an  inch  thick,  from  the  flange;  that,  being  so  light  and  on 
the  dead  end,  it  would  be  unsafe  and  dangerous;  that  a  oast 
iron  elbow  like  that  would  be  broken  by  three  blows,  while 
a  wrought-iron  elbow  might  be  pounded  a  week  without 
splitting  it;  that  cast  iron,  when  exposed  to  sudden  and  se- 
vere changes  in  temperature,  has  no  definite  limit  of  elas- 
ticity —  no  specific  expansive  properties  that  can  be  relied 
upon;  that  it  may  expand  and  contract  without  breaking, 
but  the  liability  is  that  it  will  break;  that  it  has  compara- 
tively no  ductility,  whereas  wrought  iron  is  malleable  and 
ductile  —  it  will  strain  and  expand,  but  will  not  break,  like 
cast  iron;  that  the  difference  between  them,  with  reference 
to  being  affected  by  changes  of  temperature  in  the  position 
in  which  this  elbow  was  placed,  where  it  was  exposed  to  the 
draft  when  the  doors  were  open  and  in  feeding  the  fire,  is 
that  cast  iron  has  a  tendency  to  crack  by  sudden  changes  of 
temperature,  while  wrought  or  malleable  iron  would  be  unaf- 
fected by  the  same  changes  of  temperature;  that  such  elbows 
were  not  considered  reasonably  safe  under  a  pressure  of  125 
pounds  to  the  square  inch ;  that  at  the  time  of  the  explosion 
in  question  the  pressure  under  the  boiler,  as  shown  on  the 
gauge,  was  124  pounds  to  the  square  inch.  According  to 
the  dictionaries,  the  difference  between  wrought  iron  and 
cast  iron  consists  in  the  fact  that  wrought  iron  is  ductile 
and  malleable,  owing  to  the  absence  of  carbon  and  other 
materials,  while  cast  iron  is  neither  ductile  nor  malleable, 
by  reason  of  the  presence  of  carbon  and  other  materials. 
We  are  forced  to  the  conclusion  that  expert  evidence  was 
admissible  upon  the  question  as  to  whether  the  cast-iron 
elbow,  with  the  pressure  to  which  it  was  subjected,  was  rea- 
sonably safe,  and,  if  unsafe,  whether  its  dangerous  condition 
was  so  obvious  as  to  have  been  observable  by  the  defendant's 
expert,  had  he  exercised  ordinary  care.  We  are,  moreover, 
forced  to  the  conclusion  that  the  evidence  is  sufficient  to  sup- 
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port  the  verdict  upon  the  merits.  We  perceive  no  conflict 
between  the  third  and  fourth  findings  of  the  jury  mentioned 
in  the  statement. 

The  only  error  we  find  in  the  record  is  that  the  damages 
are  excessive.  The  plaintiff  was  fifty-four  years  of  age  at 
the  time  of  Alexander's  death.  She  had  six  other  sons,  whose 
ages  at  that  time  ranged  from  twelve  to  twenty-two  years. 
Alexander  was  unmarried,  and  lived  with  the  plaintiff,  and 
had  his  board,  washing,  lodging,  and  mending,  and  paid  his 
mother  therefor  $5  per  week.  Of  course,  the  plaintiff  is  only 
entitled  to  recover  for  her  actual  pecuniary  loss.  After  care- 
fully considering  the  evidence  in  the  most  favorable  light 
for  the  plaintiff,  and  in  view  of  her  advanced  age,  we  think 
she  should  not  be  allowed  to  recover  more  than  $1,500. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial,  but  with 
the  option  on  the  part  of  the  plaintiff,  to  be  exercised  within 
thirty  days  after  filing  the  remittitur,  to  remit,  in  writing, 
from  the  verdict,  all  damages  in  excess  of  $1,500,  and  file 
such  remission  with  the  clerk  of  the  trial  court,  in  which 
event  judgment  is  to  be  entered  thereon  in  favor  of  the 
plaintiff  for  $1,500  damages,  and  the  costs  and  disbursements 
in  the  circuit  court. 

Mabshall,  J.,  dissents. 


Daly,  [Respondent,  vs.  The  Citt  of  Milwaukee,  Appellant. 

June  6 — July  3, 1899. 

Expert  testimony:    Ultimate  facts:  Proximate  cause:  Instructions  to 

jury:  Harmless  error, 

1.  It  is  well  settled  in  this  state  that  opinions  of  witnesses  relating  to 
matters  of  science,  art,  or  skill  in  some  particular  calling  are  ad- 
missible in  evidence,  and  are  not  objectionable  because  they  cover 
one  of  the  ultimate  facts  to  be  determined  by  the  jury. 
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2,  In  an  action  to  recover  for  injuries  sustained  by  plaintiff,  who  had 
been  njured  by  the  explosion  of  a  cast-iron  elbow  attached  to 
a  steam  boiler,  an  instruction  to  the  jury  that  "  I  consider  it  my 
duty  to  say  to  you,  if  you  answer  the  fourth  question  that  it  [the 
cast-iron  elbow]  was  dangerous,  you  should  also  answer  this  ques- 
tion that  it  was  the  proximate  cause  of  the  plaintiff's  injuries.  No 
other  cause  has  been  assigned  or  suggested.  Proximate  cause  means 
immediate  cause,  a  cause  the  result  of  which  should  have  been 
reasonably  anticipated  and  apprehended  in  advance/'  is  not  a  ma- 
terial error,  no  other  cause  being  present  and  the  defect  in  the 
elbow  being  found  by  the  jury  to  be  obvious. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  C.  H.  Hamilton,  of  counsel,  and  oral  argument 
by  Mr.  Hamilton. 

J.  n.  Stover,  for  the  respondent. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the. plaintiff  while  in  the  em- 
ploy of  the  defendant  as  a  fireman  when  the  explosion  of 
the  cast-iron  elbow  took  place,  and  which  has  just  been  fully 
considered  in  the  case  of  Innes  v.  Milwaukee,  ante,  p.  582. 
On  the  trial  the  plaintiff  recovered  a  verdict  for  $3,000,  and 
from  judgment  entered  thereon  the  defendant  brings  this 
appeal. 

It  is  conceded  that  the  plaintiff,  as  such  fireman,  was  in- 
jured by  the  same  explosion.  The  conclusion  reached  in  the 
other  case  makes  it  necessary  to  overrule  most  of  the  errors 
assigned  in  this  case-  Others  only  will  be  considered.  Error 
is  assigned  because  the  plaintiff's  expert  witnesses  were  al- 
lowed to  state  their  opinions  as  to  whether  the  cast-iron 
elbow  in  question  was  obviously  safe  or  unsafe.  Counsel 
contend  that  that  was  one  of  the  ultimate  facts  for  the  jury 
to  determine,  and  hence  was  improperly  submitted  to  the 
witness.    In  support  of  such  contention,  counsel  rely  upon 
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a  case  in  New  York, —  Ilarley  v.  Buffalo  C.  Mfg.  Co.  142 
N.  Y.  31,  38.     It  is  well  settled  in  this  state  that  "  the  opin- 
ions of  witnesses,  which  do  not  relate  to  matters  of  science,, 
art,  or  skill  in  some  particular  matter  or  department  of  busi- 
ness, are  not  admissible  in  evidence."    Luning  v.  State,  2  Pin. 
215 ;  Benedict  v.  Fond  du  Lac,  44  Wis.  495 ;  MeUor  v.  Utica,  48 
Wis.  457;  Yomke  v.  State,  51  Wis.  464;  Knoll  v.  State,  55  Wis. 
249 ;  BaJcer  v.  Madison,  G2  Wis.  137 ;  Lawson  v.  C,  St.  P.,  M.  & 
O.  Ii.  Co.  64  Wis.  447.     So  it  seems  to  be  well  settled  that  the 
opinions  of  witnesses  which  do  relate  to  matters  of  science, 
art,  or  skill  in  some  particular  calling  are  admissible  in  evi- 
dence.   Cole  v.  Clarke,  3  Wis.  323;  Wright  v.  Hardy,  22  Wis. 
348 ;  Salvo  v.  Duncan;  49  Wis.  151 ;  Quinn  v.  Uiggins,  63  Wis. 
669;  Gates  v.  Fleischer,  67  Wis.  504;  Ibnalley  v.  Appleton,  75 
Wis.  18 ;  Stanwich  v.  Builer-liyan  Co.  93  Wis.  430.     See,  also, 
Lang  v.  Terry,  163  Mass.  138;  Betts  v.  C,  B.L<&  P.  R.  Co. 
26  L.  R.  A.  (Iowa),  248.     Of  course,  such  opinions  must  be 
based  upon  proper  questions;  but  they  are  not  objectionable 
merely  because  they  cover  one  of  the  ultimate  facts  to  be 
determined  by  the  jury.   As  stated  by  Mr.  Justice  Marshall 
in  a  recent  case:  "  Where  evidentiary  facts,  upon  which  the 
fact  in  issue  depends,  are  in  dispute,  opinion  evidence  as  to 
the  ultimate  fact  must  be  given  upon  a  hypothetical  case. 
.    .    .    The  rule  is  that  experts  are  not  to  decide  issues  of 
fact;  hence  all  questions  calling  for  opinion  evidence  must  be 
so  framed  as  not  to  pass  upon  the  credibility  of  any  other  evi- 
dence in  the  case,  else  it  will  usurp  the  province  of  the  jury 
or  the  court."  MaiUand  v.  Gilbert  P.  Co.  97  Wis.  484.   The 
opinions  of  the  experts  in  the  case  at  bar  appear  to  have 
been  based  upon  proper  questions  and  were  properly  received 
in  evidence. 

Error  is  assigned  because  the  court  charged  the  jury  that: 
"I  consider  it  my  duty  to  say  to  you,  if  you  answer  the 
fourth  question  that  it  [the  cast-iron  elbow]  was  dangerous, 
you  should  also  answer  this  question  that  it  was  the  proxi- 
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mate  cause  of  the  plaintiff's  injury.  No  other  cause  has  been 
assigned  or  suggested.  Proximate  cause  means  immediate 
cause,  a  cause  the  result  of  which  should  have  been  reason- 
ably anticipated  and  apprehended  in  advance."  This  portion 
of  the  charge  is  not  referred  to  because  it  was  reversible  error, 
but  because,  if  passed  by  in  silence,  it  might  mislead  in  other 
cases.  The  reason  why  it  was  harmless  error  is  that  there 
was  no  other  cause  present,  and  the  defect  was  found  by  the 
jury  to  be  obvious  as  stated.  The  question,  of  proximate 
cause  has  been  so  often  and  so  recently  considered  by  this 
court  as  not  to  require  further  discussion. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Makshall,  J.,  dissents. 


The  State  ex  bel.  Fourth  National  Bank  of  Philadel- 
phia and  others  vs.  Johnson,  Circuit  Judge. 

July*— JulyS,  1899. 

Constitutional  law:  Jurisdiction  of  supreme  court:  Superintending  con- 
trol over  inferior  courts:  Trial  of  issues  of  fact:  Mandamus:  Cer- 
tiorari as  ancillary  writ:  Voluntary  assignment:  Final  report  of 
assignee:  Inspection  of  books,  etc,  by  creditors:  Discretion* 

l.»  Sec  8,  art  VII,  Const,  contains  three  separate  grants  of  jurisdiction 
to  the  supreme  court,  namely,  (1)  appellate  jurisdiction;  (2)  superin- 
tending control  over  inferior  courts;  (8)  original  jurisdiction,  exer- 
cised by  means  of  writs,  to  protect  the  sovereignty  of  the  state,  pre- 
serve the  liberty  of  the  people,  and  secure  the  rights  of  its  citizens. 

2.  By  the  constitutional  grant  of  a  general  superintending  control  over 
all  inferior  courts,  the  supreme  court  is  endowed  with  a  separate 
and  independent  jurisdiction,  which  enables  and  requires  it,  in  a 
proper  case,  to  control  the  course  of  ordinary  litigation  in  such  in- 
ferior courts,  and  it  also  took,  at  the  same  time,  all  the  ancient 
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common-law  writs  necessary  to  enable  it  to  exercise  that  high  power, 
including  the  writs  of  mandamus,  prohibition,  certiorari,  and  pro- 
cedendo, and  the  right  to  hear  and  determine  the  cause  when  the 
writ  has  brought  it  before  the  court,  including  the  determination 
of  questions  of  fact;-  and  no  part  of  that  power  can  be  taken  away 
by  a  statute  attempting  to  regulate  the  trial  of  questions  of  fact  in 
that  court 

&  An  insolvent  bank  with  nominal  assets  of  over  $1,500,000,  and  debts 
of  nearly  the  same  amount,  made  an  assignment  for  the  benefit  of 
creditors  to  its  vice  president  For  over  five  years  the  assignee 
rendered  no  account  of  his  administration,  and  then,  pursuant  to 
an  order  of  court,  he  filed  an  account,  which  was  duly  noticed  for 
hearing.  Said  account  consisted  principally  of  a  transcript  of  his 
cash  account,  which  was  nowhere  footed,  and  which  utterly  failed 
to  state  the  property  received  by  him  or  the  manner  of  his  dealing 
therewith;  and  the  amount  realized,  and  the  condition  of  the  funds 
and  property  in  his  possession,  could  only  be  determined,  if  at  all, 
by  the  aid  of  expert  accountants.  General  objections  thereto  were 
made  by  creditors,  who  also  moved  to  have  it  made  more  definite 
and  certain.  Such  account  was  not  treated  as  a  final  account  upon 
the  hearing  by  the  circuit  court,  and  the  creditors  acted  thereafter 
under  the  belief  that  a  final  account  was  to  be  filed.  The  court 
took  the  matter  under  advisement  and  nine  months  thereafter, 
without  notice,  confirmed  the  account  (except  as  to  the  assignee's 
compensation)  as  a  full  accounting  of  all  acts  up  to  the  date  of  its 
filing.  The  following  day  the  assignee's  resignation  was  filed  and 
accepted,  to  take  effect  on  the  final  confirmation  of  his  account 
The  assignee  thereupon  moved  to  set  aside  an  order,  which  had 
been  made  by  a  court  commissioner  at  the  instance  of  certain 
creditors,  requiring  the  assignee  and  the  officers  of  the  assignor  to 
submit  to  an  examination,  and  the  creditors  moved  to  set  aside 
the  orders  confirming  the  assignee's  account,  accepting  his  resigna- 
tion, etc.,  and  for  an  order  allowing  examination  of  the  books  and 
of  the  bank  officers  before  the  court  One  month  thereafter  the 
court  granted  the  motion  of  the  assignee  and  denied  those  of  the 
creditors,  and  at  the  same  time  denied  the  motion  of  the  creditors, 
made  nearly  a  year  before,  to  have  the  assignee's  account  made 
more  definite  and  certain.  Held,  that  said  account  filed  by  the 
assignee  was  not  the  final  report  and  account  contemplated  and 
required  by  sec.  1701,  Stats.  1898,  and  any  creditor  was  entitled  to 
have  it  made  more  definite  and  certain  before  being  required  to  file 
specific  objections  to  it 

4  A  final  order  settling  an  assignee's  account  under  sec.  1701,  Stats. 
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1898,  cannot  properly  be  made  until  the  duties  of  the  trust  have 
been  fully  performed. 

5.  No  final  report  and  account,  within  the  meaning  of  the  statute, 

having  been  riled,  the  rights  of  a  creditor  to  have  an  inspection  of 
the  books  of  the  assignor  and  an  examination  of  the  assignor  and 
other  witnesses  under  sea  16936  was  absolute  and  not  discretionary. 

6.  Aside  from  the  statute,  the  right  of  a  creditor  to  have  an  examina- 

tion of  the  assignee  under  oath  as  to  his  dealings  with  the  estate, 
under  reasonable  restrictions,  is  absolute,  and  a  refusal  to  allow 
such  examination  prior  to  the  approval  of  the  final  account  can 
only  be  regarded  as  an  abuse  of  discretion. 

7.  Under  the  superintending  power  given  the  supreme  court  by  the 

constitution  (sec.  8,  art.  VII),  that  court  may,  by  mandamus,  com- 
pel an  inferior  court  to  perform  a  duty  imposed  by  statute  which 
is  not  discretionary  in  its  nature,  and  may  also  compel  action  in 
cases  where  discretion  is  to  be  exercised,  when  it  clearly  appears 
that  such  discretion  has  not  in  fact  been  exercised,  or  that  action 
has  been  taken  in  manifest  disregard  of  duty  or  without  semblanoe 
of  legal  power,  and  where  it  further  appears  that  there  is  no  rem- 
edy by  appeal,  or  that  such  remedy,  if  existing,  is  entirely  inade- 
quate, and  the  exigency  is  of  such  an  extreme  nature  as  to  justify 
the  interposition  of  such  extraordinary  superintending  power. 

8.  It  appearing  in  this  case  that  a  large  portion  of  the  assigned  assets 

consisted  of  commercial  paper;  that  such  of  the  paper  as  was  still 
uncollected  and  had  not  been  sued  on  would  become  barred  by  the 
statute  of  limitations  within  a  few  months  of  the  date  of  the  order 
of  the  circuit  court  denying  the  relief  sought  by  the  creditors;  and 
that  an  appeal  could  not  in  due  course  be  heard  for  several  months, 
an  appeal  is  held  not  to  afford  such  adequate  remedy  as  would  pre- 
vent a  resort  to  mandamus, 

-9.  The  refusal  to  allow  the  examination  of  the  assignee  and  other  wit- 
nesses being  a  violation  of  clear  duty,  and  the  same  being  within 
the  power  of  the  supreme  court  to  summarily  correct  by  manda- 
mus, the  order  of  the  court  below  purporting  to  confirm  the  said 
account  of  the  assignee,  and  the  orders  thereafter  made  in  any  way 
interfering  with  the  making  of  a  proper  final  report  by  the  assignee 
and  the  filing  objections  thereto  by  the  creditors,  and  the  exam- 
ination of  the  assignor,  assignee,  and  other  witnesses,  cannot  impair 
or  defeat  the  remedy  by  mandamus.  Such  orders  are  in  fact  void 
and  ineffective  and  constitute  apparent  obstacles  only  to  the  full 
effect  of  such  writ 

10.  By  the  deed  of  assignment  the  bank  assets  became  the  property  of 
the  creditors,  to  the  amount  of  their  just  claims,  held  in  trust  for 
Vol  108—38 
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their  benefit  by  the  assignee,  to  be  converted  into  money,  under  the 
direction  of  the  court,  and  applied  in  liquidation  of  their  claims, 
and  such  creditors  are  entitled  at  all  reasonable  times  and  in  all 
reasonable  ways  to  be  informed  of  the  progress  of  affairs  and  the 
state  of  the  business. 
11.  While  the  writ  of  certiorari  is  generally  used  as  an  independent 
writ  for  the  purpose  of  reviewing  action  below,  it  is  well  adapted 
to  and  is  frequently  used  for  ancillary  purposes  only,  such  as  the 
bringing  up  a  record  for  use  upon  the  hearing  of  another  matter; 
and  hence,  even  in  the  absence  of  direct  authority,  it  may  be  used 
in  a  case  where  the  court  has  obtained  jurisdiction  by  other  pro- 
cess, and  where  the  presence  of  a  record  wholly  or  partially  absent 
is  necessary. 

Mandamus  to  D.  H.  Johnson,  Judge  of  the  Circuit  Court 
for  Milwaukee  county.     Peremptory  writ  granted. 

On  the  first  day  of  June,  1893,  the  Plankinton  Bank,  a 
state  banking  corporation  of  Milwaukee,  executed  to  Will- 
iam Plankinton,  its  vice  president,  a  voluntary  assignment 
for  the  benefit  of  its  creditors,  and  the  assignee  qualified, 
and  entered  upon  the  duties  of  his  trust.  On  the  21st  of 
the  same  month  the  assignee  filed  schedules  showing  the 
face  values  of  the  assets  of  the  bank  to  be  $1,846,851.67,  and 
its  liabilities  to  be  $1,430,343.68.  Thereafter  the  assignee 
proceeded  with  the  administration  of  the  assigned  estate, 
but  rendered  no  account  of  his  administration  until  July  1, 
1898,  when,  pursuant  to  an  order  of  court,  he  filed  what 
purported  to  be  an  account  of  his  receipts  and  disburse- 
ments, with  a  statement  of  the  dividends  paid  to  creditors. 
The  account  came  up  for  hearing,  after  notice  by  mail  to 
the  creditors  who  had  proven  their  claims,  on  August  10, 
1898.  On  that  day  general  objections  to  the  account  were 
made  by  certain  creditors,  and  a  motion  made  to  require 
the  account  to  be  made  more  definite  and  certain,  and  the 
court  made  no  decision,  but  took  the  whole  matter  under 
advisement  until  May  9,  1899,  when  the  court,  without  no- 
tice, made  an  order  confirming  the  report  and  account  of 
the  assignee  (except  as  to  the  compensation  of  the  assignee) 
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as  a  full  accounting  of  all  acts  up  to  July  1, 1898,  and  ex- 
tended the  time  for  settlement  of  the  estate  until  January 
1,  1900.  On  the  following  day  the  assignee  presented  to 
the  court  his  resignation,  and  the  same  was  accepted,  but 
not  to  take  effect  until  the  final  confirmation  of  the  assignee's 
account;  and  the  matter  was  referred  to  Court  Commis- 
sioner Ryan  to  state  and  report  the  assignee's  account  since 
July  1,  1898,  and  also  the  amount  of  compensation  which 
the  assignee  should  receive;  and  it  was  further  ordered  that 
until  "the  allowance  and  confirmation  of  said  account"  and 
the  final  discharge  of  the  assignee  he  continue  to  perform 
the  duties  of  his  office. 

On  the  said  9th  day  of  May,  upon  petition  of  certain  cred- 
•  itors,  Hon.  Fred  Scheiber,  a  circuit  court  commissioner,  made 
an  order  requiring  the  assignee  and  Frederick  T.  Day  and 
others,  who  were  alleged  to  be  officers  of  the  insolvent  bank, 
to  appear  before  him  on  the  17th  of  the  same  month,  and 
submit  to  an  examination  under  oath  as  to  the  business  af- 
fairs and  condition  of  the  assignor  before  and  since  the  as- 
signment. Immediately  following  these  orders,  motion  was- 
made  by  the  assignee  to  set  aside  the  order  of  Court  Com- 
missioner Scheiber,  and  counter  motions  were  made  by  the 
creditors  to  set  aside  the  orders  of  May  9th  and  10th,  and 
to  allow  examination  of  the  books  and  of  the  bank  officers 
before  the  court.  Numerous  affidavits  were  submitted  on 
both  sides  upon  the  several  motions,  and  on  June  9th  follow- 
ing the  court  vacated  the  order  of  Court  Commissioner 
Scheiber,  denied  the  motion  for  examination  of  the  bank 
officers  before  the  court,  and  denied  the  motion  to  vacate 
the  orders  of  May  9th  and  10th.  On  the  7th  day  of  June 
the  court  also  denied  the  motion  to  require  the  assignee's 
account  to  be  made  more  definite  and  certain,  which  had 
been  held  under  advisement  since  August  10, 1898.  On  the 
14th  of  June  a  further  order  was  made,  amending  the  order 
of  June  7th  so  as  to  show  that  the  motion  to  make  the  ac- 
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count  more  definite  and  certain  was  based  upon  all  the  rec- 
ords and  files  in  the  assignment  proceedings,  as  well  as  upon 
affidavits. 

In  this  condition  of  the  record  an  order  to  show  cause  was 
issued  by  the  chief  justice  of  this  court,  at  chambers,  based 
upon  a  verified  petition  of  the  creditors  who  had  appeared 
in  the  circuit  court,  setting  forth  the  foregoing  facts,  which 
order  was  directed  to  the  circuit  judge,  and  required  him  to 
show  cause  before  this  court  on  the  22d  of  June  following 
why  the  petitioners  should  not  be  allowed  to  examine  the 
assignee  and  officers  of  the  bank,  and  file  objections  to  the 
assignee's  account,  and  why  the  orders  denying  such  exam- 
ination, as  well  as  the  orders  of  May  9th  and  10th  and  of 
June  7th  and  14th,  should  not  be  vacated.  This  motion 
was  argued  on  the  return  day,  and  taken  under  advisement 
until  July  3d  following,  at  which  time  the  motion  was  de- 
nied. In  the  meantime,  however,  a  petition  had  been  filed 
by  the  appearing  creditors,  setting  forth  the  facts  above 
stated,  and  praying  for  the  issuance  by  this  court  of  a  writ 
of  mandamus  requiring  the  circuit  court  to  vacate  the  afore- 
said orders,  and  grant  the  relief  prayed  for  by  the  previous 
petition ;  and  this  court  on  the  28th  of  June  issued  an  alter- 
native writ  of  mandamus  as  prayed,  directed  to  the  circuit 
judge,  returnable  on  the  3d  of  July  following,  and  at  the 
same  time,  of  its  own  motion,  issued  its  writ  of  certiorari  as 
auxiliary  to  the  writ  of  mcmdamus  to  the  clerk  of  said  cir- 
cuit court  commanding  him  to  certify  and  return  the  account 
of  the  assignee,  and  the  various  orders  in  question,  and  all 
records  and  files  upon  which  they  were  based,  in  order  that 
the  same  might  be  present  in  court  upon  the  hearing  of  the 
alternative  writ  of  mandamus.  Upon  the  return  day  of  the 
two  writs  the  clerk  first  made  a  special  return  to  the  writ 
of  certiorari,  seeking  to  excuse  himself  from  returning  the 
original  record  on  the  ground  that  the  trial  court  had  made 
no  order  authorizing  the  transmission  of  the  original  papers 
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to  this  court;  but  the  objection  was  summarily  overruled, 
and  the  original  papers  were  at  once  returned  in  obedience 
to  the  writ.  Thereupon  the  circuit  judge  made  his  return 
to  the  alternative  writ  as  follows: 

"  It  is  true  that  in  a  certain  proceeding  of  the  voluntary- 
assignment  of  the  Plankinton  Bank,  pending  in  the  circuit 
court  of  Milwaukee  county,  the  respondent,  as  judge  of  said 
court,  on  the  9th  day  of  May,  A.  D.  1899,  made  and  entered 
an  order  confirming  an  account  of  William  Plankinton,  the 
assignee  of  said  bank,  filed  in  said  court  on  the  1st  day  of 
July,  1898.  It  is  also  true  that  in  and  by  said  order  time 
for  the  settlement  of  said  assigned  estate  was  extended  to 
the  1st  day  of  January,  1900.  It  is  also  true  that  on  the 
10th  day  of  May,  1899,  the  respondent,  as  judge  of  said 
court,  did  enter  a  further  order  in  said  assignment  proceed- 
ings, accepting  the  resignation  of  William  Plankinton  as 
assignee.  It  is  not  true  that  said  order  relieved  said  assignee 
from  the  statutory  duty  of  filing  an  account,  but  it  was  the 
true  intent  and  meaning  of  said  order  to  refer  the  taking  of 
said  account  in  the  first  instance  to  Hugh  Ryan,  Esq.,  the 
commissioner  therein  named;  that  said  assignee  was  to  file 
his  account  with  said  commissioner,  and  said  commissioner 
to  act  thereon  as  directed  in  said  order,  and  report  the  same 
for  final  action  to  the  court.  It  is  true  that  said  "order  pro- 
vided that  said  William  Plankinton  continue  to  act  as  as- 
signee until  his  account  was  stated  and  settled,  and  that  the 
appointment  of  his  successor  be  reserved  until  said  time.  It 
is  true  that,  after  being  moved  so  to  do,  the  respondent,  as 
such  judge,  refused  to  vacate  and  set  aside  the  said  orders. 
It  is  not  true  that  the  order  confirming  said  report  was 
made  without  notice  to  the  creditors  of  said  assigned  estate. 
Upon  that  subject,  and  in  reference  to  the  motion  to  make 
said  account  more  definite  and  certain,  mentioned  in  said 
writ,  respondent  states  the  following  facts: 

"  The  Plankinton  Bank  made  an  assignment  June  1, 1893. 
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In  due  time  an  inventory  of  assets  and  a  list  of  creditors 
were  filed,  as  required  by  sec,  1697  of  the  Revised  Statutes, 
then  in  force.  Thenceforth,  from  time  to  time,  many  and 
repeated  applications  for  direction  in  the  administration  of 
the  affairs  of  the  bank  were  addressed  to  said  court  or  the 
undersigned  by  the  assignee,  and  orders  made  thereon,  all  of 
which  remain  of  record  in  said  proceeding.  It  was  imprac- 
ticable to  close  the  affairs  of  said  bank  within  six  months. 
The  progress  of  settlement  was  inevitably  slow.  Dividends 
were  paid  from  time  to  time  as  mone\r  was  realized.  No  re- 
quirement was  made  for  the  filing  of  an  account  by  the 
assignee  until  the  28th  day  of  May,  1898,  when,  upon  appli- 
cation of  a  creditor,  the  assignee  was  ordered  to  make  and 
file  a  report  and  itemized  account  on  the  1st  day  of  July, 
1898.  On  July  1, 1898,  a  report  and  itemized  statement  of 
account  were  filed  by  the  assignee.  A  notice  signed  by  said 
assignee,  to  the  effect  that  he  had  filed  his  report  containing 
a  statement  of  his  transactions,  receipts,  and  disbursements 
down  to  1st  of  July,  1898,  and  should  ask  for  an  order  of  the 
court  confirming  said  report,  and  directing  his  compensation 
as  assignee  thus  far,  on  the  16th  day  of  July,  1898,  at  ten 
o'clock  a.  m.,  was  mailed  to  each  and  every  creditor  of  said 
bank,  as  appears  by  affidavit  on  file.  Said  notice  not  hav- 
ing been  given  for  a  sufficient  length  of  time,  the  hearing 
was  postponed  to  August  10, 1898,  and  a  further  notice  di- 
rected to  be  given.  A  further  notice  was  then  given  by  the 
assignee  by  postal  card  to  the  effect  that  said  assignee  had 
filed  his  account  as  such  in  the  office  of  the  clerk  of  this 
court  on  the  1st  day  of  July,  1898,  and  should  apply  to  the 
court  on  August  10,  at  10  o'clock  a.  m.,  for  an  order  confirm- 
ing the  same.  Proof  of  the  due  and  proper  mailing  of  such 
postal  cards  to  all  the  creditors  of  said  bank  was  presented 
to  respondent  at  the  hearing.  Objections  to  said  account 
were  filed  on  and  before  the  10th  day  of  August,  1898,  by 
several  creditors,  all  of  which  were  general,  and  referred  to 
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no  particular  part,  subject  matter,  or  item  thereof.  No  ob- 
jections or  exceptions  to  said  report  and  account  were  filed 
by  either  the  Fourth  National  Bank  of  Philadelphia,  Penn- 
sylvania, the  Yankton  National  Bank  ofYamkton,  South  Da- 
kota, the  First  National  Bank  of  Marquette,  Michigan,  the 
State  Bank  of  Grdnt  County,  Wisconsin,  or  Blanchard  Bank 
<f  Blanchardville,  Wisconsin.  An  affidavit  of  Herman  A. 
Wittig,  an  officer  of  the  Wittig  Plumbing  Company,  a  cred- 
itor of  said  bank,  dated  August  10, 1898,, was  filed,  object- 
ing to  the  allowance  of  compensation  to  the  assignee,  con- 
taining also  objections  to  said  account,  all  of  a  very  general 
nature,  not  referring  to  any  particular  part,  subject,  or  item 
thereof.  Said  Wittig  Plunibing  Company  had  also  obtained 
an  order  to  show  cause,  returnable  at  the  same  time  with 
the  hearing  upon  said  account  pursuant  to  the  notices  given 
as  aforesaid,  upon  an  affidavit  of  Samuel  T.  Mock,  one  of  the 
attorneys  for  said  Wittig  Plumbing  Company,  why  said  ac- 
count should  not  be  itemized  and  particularized  as  in  the 
affidavit  of  said  Mock  set  forth,  and  why  the  petitioning 
creditors  should  not  have  further  time  to  file  objections,  and 
for  such  other  and  further  relief  in  the  premises  as  might  be 
just  and  equitable.  Objections  were  also  filed  by  Dodge 
County  Land  Company,  Mrs.  L.  J.  Fisher,  Louis  Fisher,  and 
Nickolaus  Knoeschel,  creditors  of  said  bank,  all  of  a  very 
general  character.  None  of  the  objections  filed  raised  any 
questions  of  fact  upon  said  report  and  account.  The  appli- 
cation for  the  confirmation  of  the  same,  the  hearing  upon 
the  objections  thereto,  and  said  order  to  show  cause  came  on 
for  hearing,  and  were  heard  and  fully  argued  before  said 
court,  the  respondent  presiding,  on  August  10, 1898.  Dur- 
ing the  discussion  reference  was  made  to  the  matter  of  com* 
pensation  to  be  allowed  to  the  assignee.  The  respondent 
then  stated  that  he  should  not  pass  upon  that  question  upon 
the  present  application,  but  reserve  the  same  until  the  ren- 
dition of  the  final  account  by  said  assignee  at  the  winding 
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up  of  the  assignment  proceedings.  The  whole  contention 
was  thereupon  taken  under  advisement,  and  entry  thereof 
was  made  in  the  minutes  of  the  court  as  follows:  'Assignee's 
motion  to  have  his  report  confirmed,  and  motion  to  make 
said  assignee's  report  more  definite  and  certain,  came  on  to 
be  heard.  After  hearing  respondent's  counsel,  court  takes 
same  under  advisement.'  After  fully  investigating  said  ac- 
count in  connection  with  the  orders  made  and  directions 
given  from  time  to  time  by  respondent  as  judge  of  said  court 
in  reference  to  the  administration  of  the  said  estate,  respond- 
ent concluded  that  the  same  was  a  full  and  sufficient  account,, 
and  that  the  objections  thereto  should  be  overruled,  and  on 
the  forenoon  of  May  9,  1899,  he  so  informed  Mr.  E.  H.  Bot- 
tum,  one  of  the  attorneys  for  said  assignee,  and  directed  him 
to  prepare  an  order  to  that  effect.  On  the  afternoon  of  the 
same  day,  Mr.  E.  H.  Bottum  presented  to  respondent  an 
order  allowing  and  confirming  said  account  as  a  full  account- 
ing on  tHe  part  of  the  assignee  for  all  his  actions  prior  to 
the  1st  day  of  July,  1898,  reserving  the  question  of  allow- 
ance of  compensation  to  the  assignee  until  the  final  settle- 
ment of  the  trust.  Said  order  being  in  accordance  with  the 
judgment  of  the  respondent,  he  signed  the  same,  consider- 
ing that  the  same  fully  disposed  of  all  the  matters  submitted 
on  August  10,  1898,  including  the  motion  of  said  Wittip 
Plumhing  Company  to  make  said  report  more  definite  and 
certain. 

"  It  is  true  that  the  undersigned,  on  June  9, 1899,  as  judge 
of  said  court,  made  and  entered  an  order  setting  aside  a  cer- 
tain order  made  by  Frederick  Scheiber,  court  commissioner, 
for  a  certain  examination  at  the  expense  of  the  estate ;  and 
also  that  he  denied  application  for  an  order  for  a  general 
examination  of  a  like  character,  at  the  expense  of  the  estate, 
upon  the  petition  of  a  number  of  creditors  by  M.  M.  Kiley 
and  Mock  &  Wittig,  their  attorneys,  verified  May  18, 1S99. 

"  It  is  not  true  that  the  respondent  has  refused  to  allow 
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the  creditors  of  said  bank  an  opportunity  to  examine  under 
oath  the  assignee  of  said  bank  concerning  his  administration 
as  such  assignee,  and  to  allow  opportunity  for  filing  objec- 
tions by  creditors  to  the  assignee's  account  filed  on  the  1st 
day  of  July,  1898,  and  a  hearing  on  such  objections.  All 
creditors  were  duly  notified  of  the  filing  of  said  account, 
and  of  application  for  the  confirmation  thereof,  to  be  heard 
on  the  10th  day  of  August,  1898,  and  then  had  full  oppor- 
tunity Of  filing  objections  thereto,  and  being  heard  upon  the 
satne.  All  the  objections  filed  related  wholly  to  the  suffi- 
ciency in  form  of  said  account,  and  no  questions  of  fact 
were  raised  thereon.  No  application  of  any  kind  was  made 
for  the  examination  of  the  assignee,  or  taking  of  testimony 
upon  said  account,  until  after  the  same  had  been  confirmed, 
as  hereinbefore  stated.  The  orders  then  asked  for  were  not 
based  on  any  objections  to  any  particular  portions  of  said 
account,  or  any  particular  acts  of  the  assignee,  but  asked 
the  court  to  authorize  a  general  examination  of  the  assignee 
and  other  parties,  at  the  expense  of  the  estate,  as  to  all 
transactions  during  the  whole  period  of  six  years'  adminis- 
tration, very  many  of  which  transactions  had  been  had  and 
had  taken  place  under  the  orders  and  express  directions  of 
the  court,  and  which  remained  of  record.  A  general  exam- 
ination, so  conducted  before  a  court  commissioner,  would 
necessarily  consume  a  great  deal  of  time,  be  cumbersome, 
and  involve  very  great  expense. 

"  It  has  been  represented  to  the  respondent,  and  it  has 
not  been  denied,  that  all  the  creditors  and  their  attorneys 
have  had  free  access  at  all  times  to  all  the  books  of  the  bank 
and  the  books  kept  by  the  assignee;  that  it  is,  in  the  judg- 
ment of  this  respondent,  impracticable  in  a  business  of  sa 
large  an  extent  as  that  of  the  Plankinton  Bank  and  its  as- 
signeeship,  to  render  an  account  so  complete  and  in  detail 
that  it  will  not  require  reference,  more  or  less,  to  the  books 
of  the  bank  for  explanation ;  that  it  would  be  a  very  great 
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abuse  to  allow  all  the  transactions  of  the  assignee,  from  the 
beginning  of  his  trust,  to  be  gone  into  and  investigated  in 
the  form  of  testimony,  involving,  at  the  expense  of  the 
estate,  a  very  great  outlay  without  compensatory  benefit. 
Creditors  should  avail  themselves  of  their  opportunity  to 
examine  the  books  of  the  assignee,  and  thereupon  present  to 
the  court  specific  objections  or  points  upon  which  investiga- 
tion is  desired  ot  sought,  giving  the  court  an  opportunity 
to  determine  if  any,  and  what  form  of,  examination  is  re- 
quired. 

"The  applications  have  been  made  under  sec.  1693J  of  the 
Revised  Statutes,  providing  for  the  inspection  of  the  books 
of  the  assignor,  and  for  his  examination.  No  proper  case 
for  such  an  examination  has,  in  the  judgment  of  the  re- 
spondent, been  shown,  nor  do  the  circumstances  of  the  Plank- 
inton  Bank,  as  they  are  known  to  respondent  from  the  course 
of  the  administration  of  the  assigneeship  under  his  supervis- 
ion, call  for  such  an  examination.  Said  bank  has  practically 
ceased  to  exist  from  the  making  of  said  assignment.  There 
is  no  claim  or  pretense  that  it  has  withheld  from  the  assignee 
any  of  its  assets,  or  any  of  its  books  or  papers,  or  has  had  any 
dealings  with  the  same  subsequent  to  that  time. 

"The  indebtedness  of  said  assignor,  as  to  which  exam- 
ination is  asked  for,  has  long  since  become  res  adjudicate 
under  the  operation  of  sees.  1699, 1700,  R.  S.  No  subject 
matter  as  to  the  property  of  the  assignor  for  which  inquiry 
of  the  assignor  is  desired  is  mentioned,  nor  is  the  officer  of 
the  assignor  named  who  has,  or  is  supposed  to  have,  informa- 
tion concerning  the  same.  Application  for  such  examination 
being  first  made  six  years  after  the  date  of  the  assignment, 
it  is  due  that  a  reasonable  necessity  therefor  should  be  shown, 
and  reasonable  limits  prescribed. 

"  In  answer  to  the  specific  commands  contained  in  said  al- 
ternative writ,  this  respondent  respectfully  informs  this  court 
that  he  has  not  complied  with  the  same,  and,  showing  cause 
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for  such  noncompliance,  answers  the  several  commands  as 
follows:  Eirst.  The  command  to  i allow  the  creditors  of  the 
Plankinton  Bank,  through  or  by  their  duly  authorized  attor- 
neys, to  fully  examine,  under  oath,  before  such  court,  Will- 
iam Plankinton,  as  assignee  of  such  bank,  concerning  his 
administration  as  such  assignee.'  Respondent  has  omitted 
to  comply  with  such  command  for  the  reason  that  no  proper 
foundations  for  such  an  examination  have  been  laid,  as  here- 
inbefore stated,  and  that  said  account  stands  confirmed  by 
the  order  of  this  court.  Second.  The  command  i  to  take  and 
consider  all  proper  evidence  offered  regarding  such  objec- 
tions.' Respondent  has  omitted  to  comply  with  this  com- 
mand for  the  reason  that  no  objections  were  filed  which 
required  the  taking  of  testimony,  ajid  no  proper  foundation 
is  laid  therefor,  and  that  said  account  stands  confirmed  by 
the  order  of  this  court.  Third.  The  command  i  to  allow  such 
creditors,  by  their  duly  authorized  attorneys,  to  inspect  the 
books  of  the  assignor.'  Respondent  has  omitted  to  make 
any  order  in  this  respect  for  the  reason  that  none  is  required. 
All  the  books  and  papers  of  the  assignor  were  delivered  to 
the  assignee  at  the  time  of  the  assignment,  and  have  been 
open  to  the  inspection  of  all  creditors  and  their  duly  author- 
ized attorneys  at  all  reasonable  times  since  said  assignment. 
Fourth.  The  command  i  to  fully  examine,  under  oath,  before 
the  respondent  as  such  judge,  or  before  said  court,  or  some 
judicial  officer  authorized  to  act  in  such  matters,  under  sec. 
1693J  of  the  Revised  Statutes,  the  officers  and  directors  of 
the  assignor  as  to  the  business  affairs  and  condition  of  the 
assignor  before  and  after  the  making  of  the  assignment,  as 
to  all  matters  appertaining  to  the  assigned  property  and  the 
assignor's  indebtedness.'  Respondent  has  omitted  to  make 
any  order  for  such  an  examination  under  the  statute  referred 
to  for  the  reason  that  no  proper  application  therefor  has  been 
made,  and  no  occasion  therefor  has  been  shown  to  exist,  as 
hereinbefore  stated,  and  for  the  further  reason  that  there 
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was  not  sufficient  time  to  comply  with  any  of  said  orders 
before  the  return  day  of  said  writs,  said  time  being  limited 
to  two  days,  not  counting  Sunday." 

To  this  return  the  petitioning  creditors  made  answer  as 
follows :  "  (1)  Relators  allege  that  the  order  of  May  10, 1899, 
made  by  respondent,  referring  the  account  of  the  assignee 
of  the  Plankinton  Bank  since  July  1,  1898,  was  made  with- 
out authority  of  law,  and  deny  that  any  order  was  made  and 
filed  directing  the  assignee  to  file  an  account  with  the  ref- 
eree. (2)  Relators  deny  that  any  such  account  as  is  required 
by  the  statutes  has  ever  been  filed  by  said  assignee,  and  al- 
lege that  the  account  filed  was  and  is  insufficient,  indefinite, 
and  uncertain,  and  wholly  fails  to  comply  with  the  require- 
ments of  sec.  1701,  R.  S.  (3)  Relators  allege  that  the  ob- 
jections made  and  filed  by  the  creditors  to  the  assignee's 
report  are  sufficient,  and  not  too  general,  in  view  of  the 
nature  and  character  of  said  report,  and  that  the  motion  to 
make  said  report  more  definite  and  certain  was  expressly 
made,  as  appears  on  the  face  of  the  petition,  for  the  purpose 
of  enabling  the  creditors  to  make  further  and  more  specifical 
objections  to  said  report  and  account,  and  that  said  creditors 
were  entitled  to  have  said  motion  determined  and  passed 
upon  by  respondent  before  the  motion  to  confirm  said  ac- 
count was  determined ;  and  relators  allege  that  the  objec- 
tions to  such  report  and  account  filed  by  the  creditors  raised 
issues  of  fact  as  to  said  report  and  account.  (4)  Relators 
deny  that  said  objections  so  made  and  filed  by  creditors 
were  ever  passed  upon  by  respondent,  and  allege  that  the 
only  matters  taken  under  advisement  on  the  10th  day  of 
August,  1898,  as  shown  by  the  record,  were  the  motion  to 
confirm  the  report,  and  the  motion  to  make  the  same  more 
definite  and  certain,  and  to  allow  the  creditors  more  time  in 
which  to  file  additional  objections.  (5)  Relators  deny  that 
the  order  made  by  Frederick  Scheiber,  as  court  commis- 
sioner, directed  an  examination  of  the  assignor  or  assignee 
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at  the  expense  of  the  estate,  and  allege  that  the  application 
upon  which  said  order  was  made  is  based  upon  the  provis- 
ions of  sec.  16935,  R  S.  (6)  Kelators  allege  that  respondent 
did,  by  an  order  dated  June  14,  1899,  deny  the  applications 
of  certain  creditors  for  leave  to  examine  the  assignor  and 
assignee.  (7)  Relators  deny  that  creditors  have,  since  the  de- 
nial by  respondent  of  the  motion  to  make  such  report  more 
definite  and  certain,  had  any  opportunity  to  file  objections 
to  said  report,  or  to  be  heard  in  regard  to  the  same.  (8)  Re- 
lators deny  that  all  objections  filed  to  said  report  relate 
wholly  to  the  insufficiency  in  form  of  said  report  or  account, 
and  allege  that  issues  of  fact  were  specifically  raised  by  said 
objections.  (9)  Relators  allege  that  the  orders  asked  for,  per- 
mitting the  examination  of  the  assignor  and  assignee,  were 
based  upon  the  objections  filed  to  said  account,  and  to  spe- 
cific items  thereof.  (10)  Relators  allege  that  attorneys  for 
the  creditors  have  requested,  and  been  refused  by  said  as- 
signee, information  relative  to  the  contents  of  said  report 
and  account.  (11)  Relators,  further  answering,  show  to  the 
court  that  as  to  all  matters  hereinbefore  referred  to,  and  for 
the  evidence  as  to  and  proof  of  each  and  every  allegation, 
denial,  and  statement  of  fact  herein,  relators  hereby  refer  to 
the  record  in  the  above-entitled  matter,  and  in  the  matter  of 
the  assignment  of  the  Plankinton  Bank,  now  on  file  in  this 
court;  and  said  records,  and  each  and  every  part  thereof,  are 
hereby  for  all  proper  purposes  made  a  part  of  this  answer." 
Upon  the  filing  of  the  answer  motion  was  made  by  coun- 
sel for  the  circuit  judge  to  send  the  issues  of  fact  raised  by 
the  answer  to  the  circuit  court  for  Milwaukee  county  for 
trial-  under  the  provisions  of  sec.  3452,  Stats.  1898,  but  the 
motion  was  denied,  and  the  hearing  proceeded  upon  the 
record,  and  the  matter  was  taken  under  advisement  until 
the  5th  day  of  July  following,  when  judgment  was  entered 
adjudging  that  the  alternative  writ  of  mandamus  be  made' 
peremptory,  and  that  the  record  sent  up  in  response  to  the 
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writ  of  certiorari  be  returned  to  the  clerk.  At  the  same 
time  the  following  statement  of  the  conclusions  reached  by 
the  court  was  filed : 

"In  this  case  it  is  decided: 

"  (1)  That  the  account  filed  by  the  assignee  July  1, 1898, 
is  not  the  final  report  and  account  contemplated  and  re- 
quired by  sec.  1701,  Stats.  1898. 

"  (2)  A  final  order  settling  an  assignee's  account,  under 
sec.  1701,  Stats.  1898,  cannot  properly  be  made  until  the  du- 
ties of  the  trust  have  been  fully  performed.  Magnus  v. 
Sleeper,  69  Wis.  219. 

"  (3)  Not  only  was  the  account  which  was  filed  July  1, 
1898,  not  in  fact  a  final  account,  under  sec.  1701,  Stats.  1898, 
but  it  was  so  treated  upon  the  hearing  by  the  circuit  court, 
for  it  appears  by  the  return  that  upon  said  hearing,  Au- 
gust 10,  1898,  the  judge  of  that  court  expressly  recognized 
the  same  as  merely  an  interlocutory  account  by  stating  that 
he  reserved  certain  matters  until  the  rendition  of  a  *  future 
final  account  by  the  assignee  and  the  winding  up  of  the  as- 
signment proceedings;'  and  the  creditors  acted  thereafter 
under  the  belief  that  a  final  account  was  thereafter  to  be 
filed  until  the  entry  of  the  order  of  May  9, 1899,  without 
notice,  which  purports  to  approve  said  account  as  a  final 
account. 

u  (4)  No  final  report  and  account,  within  the  meaning  of 
the  statute,  having  been  filed,  the  rights  of  a  creditor  to 
have  an  inspection  of  the  books  of  the  assignor,  and  an  ex- 
amination of  the  assignor  and  other  witnesses  under  sec. 
1693J,  were  absolute,  and  not  discretionary. 

"  (5)  Aside  from  the  statute,  the  right  of  a  creditor  to  have 
an  examination  of  the  assignee  under  oath  as  to  his  dealings 
with  the  estate,  under  reasonable  restrictions,  is  absolute, 
and  a  refusal  to  allow  such  examination  prior  to  the  ap- 
proval of  the  final  account  can  only  be  regarded  as  an  abuse 
of  discretion. 


Digits 


zed  by  G00gle 


Wis.]  JANUAKY  TEEM,  1899.  607 

State  ex  rei  Fourth  Nat  Bank  of  Philadelphia  and  others  vs.  Johnson. 

"  (6)  Under  the  superintending  power  given  this  court  by 
the  constitution  this  court  may,  by  mandamus,  compel  an 
inferior  court  to  perform  a  duty  imposed  by  the  statute  which 
is  not  discretionary  in  its  nature,  and  may  also  compel  action 
even  in  cases  where  discretion  is  to  be  exercised,  when  it 
clearly  appears  that  such  discretion  has  not  in  fact  been  ex- 
ercised, or  that  action  has  been  taken  in  manifest  disregard 
of  duty  or  without  semblance  of  legal  powers,  and  where  it 
further  appears  that  there  is  no  remedy  by  appeal,  or  that 
such  remedy  if  existing  is  entirely  inadequate,  and  the  ex- 
igency is  of  such  an  extreme  nature  as  to  justify  the  inter- 
position of  the  extraordinary  superintending  powers  of  this 
court. 

"  (7)  The  refusal  to  allow  the  examination  of  the  assignee 
and  other  witnesses  being  a  violation  of  clear  duty,  and  the 
same  being  within  the  power  of  this  court  to  summarily  cor- 
rect by  mandamus,  the  order  of  the  court  below  purporting 
to  confirm  the  said  account,  and  the  orders  thereafter  made 
in  any  way  interfering  with  the  making  of  a  proper  final 
report  by  the  assignee  and  the  filing  objections  thereto  by 
the  creditors,  and  the  examination  of  the  assignor,  assignee, 
and  other  witnesses  (which  orders,  being*  unappealed  from, 
are  now  claimed  to  be  res  adjudtcata  and  to  constitute  in- 
superable objections  to  the  effective  exercise  of  the  power 
of  this  court  by  mandamus),  cannot  Impair  or  defeat  the 
remedy  by  mcmdamus,  and  the  court  below  will  be  directed 
by  the  peremptory  writ  to  vacate  all  such  orders. 

"  (8)  The  alternative  writ  heretofore  issued  will  be  made 
peremptory,  with  specific  directions  to  vacate  the' orders  re- 
ferred to  in  the  last  paragraph,  it  being  considered  that  the 
same  are  in  fact  void  and  ineffective,  and  that  they  consti- 
tute apparent  obstacles  only  to  the  full  effect  of  the  writ. 

"  An  opinion  will  be  prepared  and  filed  in  the  near  future 
more  fully  expressing  the  views  of  the  court." 

For  the  relators  there  were  briefs  by  M.  M.  Riley,  attor- 
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ney,  and  J.  V.  Quarles,  Joseph  B.  Doe,  and  Moritz  WiUig, 
of  counsel,  and  oral  argument  by  Mr.  Riley,  Mr.  Quarks, 
Mr.  Doe,  Mr.  Wittig,  and  Mr.  C.  E.  Estdbrook.  They  con- 
tended, inter  alia,  that  the  jurisdiction  invoked  has  been  one 
recognized  by  a  long  line  of  decisions  of  this  court,  and, 
though  seldom  resorted  to,  its  existence  and  the  right  of  the 
court  to  exercise  it,  when  occasion  requires,  has  never  been 
doubted  or  questioned.  AtCy  Gen.  v.  Blossom,  1  Wis.  277; 
Atfy  Gen.  v.  R.  R.  Cos.  35  Wis.  425-608;  State  ex  rd.  At£y 
Gen.  v.  Cunningham,  81  Wis.  441 ;  State  ex  rel.  Lamb  v.  Cun- 
ningham, 83  Wis.  90;  Jackson  v.  State,  92  Wis.  422.  It  ap- 
pears to  have  been  deliberately  settled  in  Wisconsin  that, 
by  the  second  clause  of  sec.  3,  art.  VII,  Const,  the  people 
of  this  state  bestowed  on  the  supreme  court  a  third  branch 
of  jurisdiction  quite  independent  of  the  other  two,  and  if  a 
proper  emergency  exists  for  the  exercise  of  this  supervisory 
control,  it  will  be  no  answer  to  say  that  the  case  is  such 
that  redress  might  be  had  under  either  of  the  other  branches 
of  jurisdiction.  Atfy  Gen.  v.  Blossom,  1  Wis.  182;  Cooper 
v.  Mineral  Point,  34  Wis.  182;  AtCy  Gen.  v.  R.  R.  Cos.  35 
Wis.  512;  AWy  Gen.  v.  Eau  Claire,  37  Wis.  400;  State  ex 
rel.  Wood  v.  Baker,  38  Wis.  77;  In  re  Pierce,  44  Wis.  420; 
sec.  2406,  R.  S.  1878.  As  in  the  case  of  original  jurisdiction, 
this  court  may  and  undoubtedly  will  impose  upon  the  exer- 
cise of  its  supervisory  control  such  reasonable  limitation  as 
will  comport  with  the  convenience  and  dignity  of  the  tri- 
bunal. It  will  not  permit  this  great  prerogative  writ  to  be- 
come cheap  or  common  by  being  exercised  in  cases  where 
other  existing  remedies  would  be  entirely  adequate.  State 
ex  rd.  AtCy  Gen.  v.  Circuit  Court,  97  Wis.  15.  The  super- 
intending authority  over  all  inferior  courts  expressly  con- 
ferred upon  the  supreme  court  by  the  constitution  will  be 
exercised,  not  only  to  keep  them  within  their  jurisdiction, 
but  also  to  restrain  any  oppressive  exercise  of  power,  whereby 
the  rights  of  the  public  or  of  individual  citizens  will  be  in- 
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vaded.  Upjohn  v.  Richland  Board  of  Healthy  46  Mich.  544; 
State  ex  rel.  Bay  ha  v.  Kansas  City  Court  of  Appeals,  3  L.  R. 
A.  476-480;  State  ex  rd.  St.  £.,  K.  cfe  S.  R.  Co.  v.  Wear,  33 
L.  R.  A.  348;  State  ex  rel.  Amsterdamsch  Trustees  Kantoor  v. 
Superior  Court,  37  L.  R.  A.  Ill;  Lcmsing  Lumber  Co.  v.  Ing- 
ham Circuit  Judge,  108  Mich.  305 ;  Quimbo  Appo  v.  People, 
20  N.  T.  531-542.  The  orders  complained  of  were  entered 
in  a  case  of  a  voluntary  assignment,  purporting  to  be  for  the 
benefit  of  creditors.  In  such  case  there  is  no  adversary  party. 
The  assignment  is  practically  a  deed  of  trust  and  thereby 
the  creditors  are  the  equitable  owners  of  the  fund.  Mittens 
Appeal,  35  Pa.  St.  481 ;  Chemical  If  at.  Bank  v.  Armstrong, 
16  U.  S.  App.  537. 

For  the  respondent  there  were  briefs  by  Winkler,  Flanders, 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  J.  Q.  Fland- 
ers, E.  H.  Bottum,  and  F.  C.  Winkler.   They  contended,  inter 
alia,  that  the  proper  function  of  the  writ  of  mandamus  is  so 
well  recognized  and  established  by  the  decisions  of  the  court, 
in  harmony  with  the  great  mass  of  decisions  both  in  this 
country  and  in  England,  that  there  is  no«  room  to  question 
the  sphere  within  which  the  court  is  capable  to  act.    Maih- 
damus  can  only  be  resorted  to  to  compel  the  doing  of  specific 
acts  of  absolute  duty  by  inferior  tribunals  upon  two  con- 
ditions: first,  that  the  subject  matter  is  beyond  the  reach  of 
writ  of  error  or  appeal;  second,  that  the  command  conveyed 
enforces  an  absolute  duty  in  which  neither  the  judgment  nor 
discretion  of  the  subordinate  court  is  involved.  People  ex  rd. 
Cannon  v.  Superior  Court,  18  Wend.  575 ;  Ex  parte  Nelson, 
1  Cow.  417,  423 ;  Jcmsen  v.  Davison,  2  Johns.  Cas.  72 ;  Peo- 
ple ex  rel.  Hodgkinson  v.  Stevens,  5  Hill,  616;  In  re  Atlantic 
C.  R.  R.  164  IT.  S.  633;  State  ex  rel.  Buchanan  v.  Kellogg, 
95  Wis.  672,  679.    Where  a  court  acts  within  the  range  of 
its  judicial  authority  mandamus  will  not  lie  to  correct  an 
erroneous  judgment.     People  ex  rel.  Wilson  v.  Supers,  12 
Johns.  414;  Ec  parte  Nelson,  1  Cow.  417;  State  ex  rd.  Com- 
Voi*  103—39 
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1  stock  v.  Joint  Sch.  DisL  65  Wis.  631,  638;  State  ex  rel  Bu- 
chanan v.  Kellogg,  95  Wis.  672,  679;  State  ex  rel.  Sfrense  v. 
Dick,  103  Wis.  407.  Done  in  good  faith  and  under  the  direct 
order  of  the  court,  the  transactions  of  the  assignee  are  bind- 
ing on  the  creditors.  Hay  v.  Bixon,  90  Wis.  39.  The  word 
"may"  in  sec.  1693J,  Stats.  1898,  does  not  give  an  absolute 
right;  it  is  only  where  the  public  rights  or  interests  are  con- 
cerned, or  where  the  public,  or  third  persons,  have  a  claim 
dejure,  that  the  word  "may"  should  be  construed  to  mean 
"must"  or  "shall."  Cutler  v.  Howard,  9  Wis.  309;  Market 
JSTat.  Bank  v.  Bogan,  21  Wis.  317,  319. 

The  following  opinion  was  filed  September  5, 1899: 

Winslow,  J.  The  constitution  of  this  state  (sec.  3,  art. 
VII)  provides:  "The  supreme  court,  except  in  cases  other- 
wise provided  in  this  constitution,  shall  have  appellate  ju- 
risdiction only,  which  shall  be  co-extensive  with  the  state; 
but  in  no  case  removed  to  the  supreme  court  shall  a  trial 
by  jury  be  allowed.  The  supreme  court  shall  have  a  gen- 
eral superintending  control  over  all  inferior  courts;  it  shall 
have  power  to  issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  warranto,  certiorari,  and  other  original  and 
remedial  writs,  and  to  hear  and  determine  the  same." 

Very  early  in  the  history  of  this  court  and  of  the  state 
the  question  of  the  construction  and  meaning  of  this  sec- 
tion was  presented  to  this  court,  and  learnedly  discussed  by 
Justice  Smith  in  the  opinion  in  the  case  of  Attorney  General 
v.  Blossom,  1  Wis.  317.  That  case  was  an  information  filed 
in  this  court  by  the  attorney  general  in  the  nature  of  a  gu& 
warranto  against  Blossom  and  others,  and  motion  was  made 
to  dismiss  the  cause  for  lack  of  jurisdiction,  on  the  ground 
that  the  granting  of  the  writs  in  the  third  clause  of  the  con- 
stitutional provision  above  quoted  gave  no  additional  juris- 
diction, but  that  those  writs  were  simply  named  as  instru- 
mentalities by  which  the  appellate  power  and  the  superin- 
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tending  control  were  to  be  exercised.  This  contention  was 
repudiated  by  the  court,  and  the  conclusion  distinctly  reached 
and  clearly  stated  that  the  constitutional  provision  contained 
three  separate  grants  of  jurisdiction  to  this  court,  namely, 
(1)  the  appellate  jurisdiction;  (2)  the  superintending  control 
over  inferior  courts;  and  (3)  the  original  jurisdiction  to  be 
exercised  by  means  of  the  writs  named  in  the  third  clause 
to  protect  the  sovereignty  of  the  state,  preserve  the  liberty 
of  the  people,  and  secure  the  rights  of  its  citizens.  In  dis- 
cussing the  second  clause  of  the  section,  namely,  "  the  su- 
preme court  shall  have  a  general  superintending  control 
over  all  inferior  courts,"  it  was  said:  "This  sentence  con- 
tains a  clear  grant  of  power.  We  will  not  undertake  to  say 
that  without  this  grant  the  power  would  not  be  in  the  court. 
It  is  not  necessary  to  discuss  that  question.  We  are  endeav- 
oring to  arrive  at  the  proper  construction  of  the  -law.  It  is 
a  grant  of  power.  It  is  unlimited  in  extent.  It  is  indefinite 
in  character.  It  is  unsupplied  with  means  and  instrumen- 
talities. The  constitution  leaves  us  wholly  in  the  dark  as  to 
the  means  of  exercising  this  clear,  unequivocal  grant  of 
power.  It  gives,  indeed,  the  jurisdiction,  but  does  not  pre- 
tend to  intimate  its  instruments  or  agencies."  Again,  in 
discussing  the  third  clause  of  the  section,  it  was  said :  "  Here, 
also,  is  a  distinct  grant  of  power.  The  first  of  the  section 
is  restrictive, —  one  of  limitation  merely.  The  two  last  are 
clear  grants  of  the  power,  the  one  of  which  gives  the  power 
of  a  superintending  control  over  inferior  courts;  the  other 
gives  the  power  to  issue  certain  writs  in  appropriate  cases, 
and  to  hear  and  determine  the  same." 

The  section  came  before  this  court  again  in  the  great  case 
of  Attorney  General  v.  Railroad  Cos.  35  Wis.  425,  and  the 
exhaustive  discussion  by  Chief  Justice  Eyan  in  that  case  of 
the  original  jurisdiction  of  this  court  under  the  third  clause 
of  the  section  will  ever  stand  as  a  monument  to  the  legal 
learning  and  ability  of  that  distinguished  justice.    In  that  • 
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discussion  the  conclusions  reached  in  the  Blossom  Case  to 
the  effect  that  there  were  three  separate  and  independent 
grants  of  jurisdiction  in  the  section  quoted  were  fully  ap- 
proved, and  the  court  said  (page  515  et  seq.):  "The  framers 
of  the  constitution  appear  to  have  well  understood  that  with 
appellate  jurisdiction  the  court  took  all  common-law  writs 
applicable  to  it,  and  with  superintending  control  all  common- 
law  writs  applicable  to  that;  and  that  failing  adequate  com- 
mon-law writs,  the  court  might  well  devise  new  ones,  as  Lord 
Coke  tells  us,  as  '  a  secret  in  law.'  Hence  the  constitution 
names  no  writ  for  the  exercise  of  the  appellate  or  superin- 
tending jurisdiction  of  the  court."  And  again:  "  The  grant 
of  original  jurisdiction  is  one  entire  thing,  given  in  one  gen- 
eral policy,  for  one  general  purpose,  though  it  may  have 
many  objects  and  many  modes  of  execution.  So  it  is  of  the 
appellate  power.  So  it  is  of  the  superintending  control. 
There  are  three  independent  and  distinct  grants  of  jurisdic- 
tion, each  compact  and  congruous  in  itself;  each  a  uniform 
grant  of  analogous  remedies,  though  to  be  exercised  in  sev- 
eral ways,  by  several  writs,  in  legal  and  equitable  proceed- 
ings on  many  objects,  in  great  variety  of  detail.  The  con- 
stitution wisely,  almost  necessarily,  stopped  with  the  general 
grants  of  jurisdiction  carefully  distinguished,  and  left  details 
to  practice  and  experience.  .  •  .  The  three  grants  of 
jurisdiction  proceed  on  one  policy:  appellate  jurisdiction  to 
decide  finally  all  ordinary  litigation;  superintending  juris- 
diction over  all  other  courts  to  control  the  course  of  ordinary 
litigation  in  them;  and,  outside  of  these,  original  jurisdiction 
of  certain  proceedings  at  law  and  in  equity,  to  protect  the 
general  interests  and  welfare  of  the  state  and  its  people, 
which  it  would  not  do  (to  quote  Smith,  J.)  to  dissipate  and 
scatter  among  many  inferior  courts." 

These  propositions,  so  clearty  laid  down,  have  never  been 
questioned,  nor  does  it  seem  that  they  are  open  to  question 
even  in  the  absence  of  decisions  upon  the  subject,  and  look- 
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ing  at  the  language  of  the  section  alone.  It  must  be  re- 
garded as  settled,  therefore,  that  by  the  constitutional  grant 
of  "  a  general  superintending  control  over  all  inferior  courts  " 
this  court  was  endowed  with  a  separate  and  independent 
jurisdiction,  which  enables  and  requires  it  in  a  proper  case 
to  control  the  course  of  ordinary  litigation  in  such  inferior 
courts,  and  was  also  endowed  with  all  the  common-law  writs 
applicable  to  that  jurisdiction.  "What  those  writs  are,  and 
the  manner  of  their  use,  are  questions  which  have  not  as  yet 
been  directly  presented  or  decided,  but  they  are  necessarily 
involved  in  the  present  case,  and  hence  must  now  be  con- 
sidered. That  the  makers  of  the  constitution  used  the 
words  in  question  understanding^,  and  with  a  specific 
meaning,  and  not  as  a  mere  rhetorical  flourish  or  high 
sounding  form  of  words,  can  admit  of  no  doubt.  Only  a 
superficial  knowledge  of  the  growth  and  development  of 
the  English  judicial  system  is  necessary  to  determine  what 
that  meaning  was  and  is.  The  English  court  of  king's  bench 
had  a  superintending  jurisdiction  over  all  thfc  inferior  courts 
of  the  realm,  which  it  freely  exercised  by  the  use  of  well- 
defined  writs  from  very  early  times.  The  Norman  idea  was 
that  the  king  was  the  fountain  of  all  justice,  and  hence, 
when  an  inferior  court  exceeded  its  jurisdiction,  or  refused 
to  act  within  its  jurisdiction  to  the  prejudice  of  a  suitor,  and 
no  other  remedy  was  provided,  application  could  be  made 
by  the  aggrieved  party  to  the  king's  court  to  restrain  or 
compel  action.  The  king's  bench  was  peculiarly  the  king's 
court,  in  which  he  sometimes  sat  himself,  and  was  always 
supposed  to  sit  when  not  personally  present.  It  succeeded 
in  this  respect  the  very  ancient  aula  regis  when  (near  the 
close  of  the  Norman  period)  that  court  was  divided  into  the 
courts  of  the  king's  bench,  common  pleas,  and  exchequer. 
Being  the  king's  court,  it  was  natural,  if  not  inevitable,  that 
the  king's  sovereign  power  of  causing  justice  to  be  done  to 
his  subjects  in  the  course  of  litigation  in  inferior  courts 
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should  be  administered  by  and  through  that  court.  Black- 
stone  says  of  this  court  (3  Coram,  ch.  4,  p.  42):  "The  juris- 
diction of  this  court  is  very  high  and  transcendent.  It  keeps 
all  inferior  jurisdictions  within  the  bounds  of  their  authority, 
and  may  either  remove  the  proceedings  to  be  determined 
here,  or  prohibit  their  progress  below.  It  superintends  all 
civil  corporations  in  the  kingdom.  It  commands  magistrates 
and  others  to  do  what  their  duty  requires,  in  every  case 
where  there  is  no  other  specific  remedy.  It  protects  the 
liberty  of  the  subject  by  speedy  and  summary  interposition. 
It  takes  cognizance  both  of  criminal  and  civil  cases;  the 
former  in  what  is  called  the  crown  side  or  crown  office,  the 
latter  in  the  plea  side  of  the  court." 

It  is  very  apparent  that  when  the  makers  of  the  constitu- 
tion used  the  words  "  superintending  control  over  all  inferior 
courts  "  they  definitely  referred  to  that  well-known  superin- 
tending jurisdiction  of  the  court  of  king's  bench.  In  England 
it  was  a  branch  of  the  king's  power  lodged  with  the  king's 
court;  in  this  country  it  is  a  branch  of  the  sovereign  power 
of  the  people,  committed  by  them  as  a  sacred  charge  to  this 
court,  not  to  be  exercised  upon  light  occasion,  or  when  other 
and  ordinary  remedies  are  sufficient,  but  to  be  wisely  used 
for  the  benefit  of  any  citizen  when  an  inferior  court  either 
refuses  to  act  within  its  jurisdiction,  or  acts  beyond  its  juris- 
diction to  the  serious  prejudice  of  the  citizen.  2  Spelling, 
Extr.  Relief,  §  1388.  The  two  great  writs  by  which  this 
superintending  jurisdiction  was  principally  exercised  by  the 
court  of  king's  bench  were  the  writs  of  mandamus  and  pro- 
hibition; the  one  directing  action  by  the  inferior  court,  and 
the  other  forbidding  action.  Of  these  writs  and  their  peculiar 
office,  when  directed  to  an  inferior  court,  Blackstonc  says 
(3  Comm.  ch.  7,  p.  110) :  "  For  it  is  the  peculiar  business  of 
the  court  of  king's  bench  to  superintend  all  other  inferior 
tribunals,  and  therein  to  enforce  the  due  exercise  of  those 
judicial  or  ministerial  powers,  with  which  the  crown  or  leg- 
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islature  have  invested  them ;  and  this  not  only  by  restraining 
their  excesses,  but  also  by  quickening  their  negligence,  and 
obviating  their  denial  of  justice."  In  addition  to  these  two 
prerogative  writs,  the  superintending  control  over  inferior 
courts  was  at  common  law  sometimes  exercised  by  means  of 
the  writs  of  certiorari  and  procedendo,  the  first  of  which  issued 
either  from  the  king's  bench  or  from  chancery,  and  the  sec- 
ond from  the  court  of  chancery  alone,  which  court  was  also 
invested  with  a  part  of  the  superintending  power.  Harris, 
Certiorari,  §  3,  p.  4;  3  Bl.  Comm.  ch.  7,  p.  109.  As  to  the 
writ  of  certiorari,  it  is  used  so  frequently,  and  its  ordinary 
functions  are  so  well  known,  that  discussion  of  it  is  unnec- 
essary;  and  as  to  the  writ  of  procedendo  it  may  be  said  that 
it  has  practically  fallen  into  disuse,  its  functions  being  fully 
performed  by  the  writ  of  mandamus.  High,  Extr.  Leg.  Rem. 
(3d  ed.),  §§  147, 148.  It  would  hardly  be  helpful  to  enter  into 
any  extended  investigation  as  to  whether  there  were  other 
writs  at  common  law  by  which  the  superintending  power 
was  exercised.  The  writs  already  named  form  a  veritable 
arsenal  of  legal  weapons  by  means  of  which  all  ordinary  ex- 
cesses or  defaults  on  the  part  of  inferior  courts  which  call 
for  the  exercise  of  such  power  can  be  corrected  and  con- 
trolled. Nor,  for  the  same  reason,  is  it  necessary  to  consider 
the  suggestion  of  Chief  Justice  Ryan  in  the  Railroad  Cases 
to  the  effect  that  the  court  may  devise  new  writs  in  case  of 
the  inadequacy  of  the  common-law  writs  to  meet  the  case 
in  hand.  The  conclusion  is  inevitable  that  with  the  consti- 
tutional grant  of  superintending  control  this  court  took  at 
the  same  time  all  the  ancient  writs  necessary  to  enable  it 
to  exercise  that  high  power  including  certainly  the  writs 
of  mandamus,  prohibition,  certiorari,  and  procedendo.  The 
statute  which  purports  to  grant  to  the  supreme  court  the 
power  to  issue  writs  of  "  prohibition,  supersedeas,  'procedendo, 
and  all  other  writs  and  process  not  specially  provided  for  by 
statute  which  may  be  necessary  to  enforce  the  due  adminis- 
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tration  of  right  and  justice  throughout  the  state  "  (sec.  2406, 
Stats.  1898),  can  hardly  be  said  to  have  given  the  court 
any  additional  instrumentalities  for  the  exercise  of  the  su- 
perintending jurisdiction,  because  this  court  possessed  those 
writs  as  a  necessary  adjunct  of  the  constitutional  grant  of 
a  superintending  control.  Nevertheless,  the  section  is  help- 
ful as  indicating  the  legislative  intention  that  no  doubt  should 
be  left  as  to  the  power  of  the  court  to  issue  any  writs  neces- 
sary to  make  effective  the  three  separate  grants  of  jurisdic- 
tion made  to  it  by  the  constitution.  Nor  does  the  fact  that 
in  the  third  clause  of  the  constitution  certain  writs  are  named, 
including  mandamus  and  certiorari,  as  the  means  by  which 
original  jurisdiction  is  to  be  exercised,  militate  against  the 
position  that  the  grant  of  superintending  control  carried  with 
it  all  necessary  writs  applicable  to  its  efficient  exercise,  for 
the  plain  reason  that  mandamus  and  certiorari,  though 
entirely  suitable  and  efficient  as  superintending  writs,  are 
equally  well  adapted  for  use  in  the  exercise  of  the  original 
jurisdiction,  and  in  fact  necessary  to  make  that  jurisdiction 
complete  and  effective.  Further,  it  may  be  said  that  said 
last-named  writs  are  frequently  used  in  the  exercise  of  the 
appellate  jurisdiction  of  this  and  other  supreme  courts,  but 
they  are  not  thereby  confined  to  such  use. 

It  was  suggested  at  the  bar  upon  the  argument  of  this  case 
that  this  "superintending  control"  was  a  branch  of  the  ju- 
risdiction of  this  court  which  had  practically  remained  dor- 
mant during  the  existence  of  this  court,  but  a  very  slight 
examination  of  the  decisions  will  demonstrate  that  this  is 
an  erroneous  idea.  The  examples  may  not  be  numerous, 
and  it  is  to  the  credit  of  the  trial  courts  that  such  is  the 
fact,  but  they  are  entirely  sufficient.  It  is  true,  the  subject 
has  never  been  fully  discussed,  and  the  jurisdiction  has  been 
exercised  without  being  classified  or  named,  but  the  fact  re- 
mains that  it  has  certainly  been  exercised  by  the  use  of  the 
writs  of  mandamus  and  prohibition.     Thus,  in  State  ex  rel. 
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BrowneU  v.  Mb Arthur,  13  "Wis.  407,  the  writ  of  mandamus 
was  granted  compelling  a  circuit  judge  to  make  an  order 
changing  the  venue  of  an  action,  and  in  State  ex  rd.  Spence 
v.  Dick,  ante,  p.  407,  the  same  judgment  was  rendered.  In 
State  ex  rd.  AtVy  Gen.  v.  Circuit  Court,  97  Wis.  1,  a  writ  of 
prohibition  was  granted  preventing  the  further  prosecution 
of  certain  contempt  proceedings  in  the  circuit  court  because 
such  court  was  acting  in  excess  of  its  jurisdiction.  Doubt- 
less other  cases  could  be  cited  in  this  court  where  the  super- 
intending control  has  been  exercised  by  this  court,  but  these 
will  suffice  to  show  that  such  power  has  not  lain  dormant. 
Instances  of  the  exercise  of  this  power  by  the  circuit  court 
under  its  constitutional  grant  of  "  superintending  control " 
over  inferior  courts  (Const.  Wis.  art.  VII,  sec.  8)  may  also 
be  cited.  Thus,  in  State  ex  rd.  Marsh  v.  Whittet,  61  Wis.  351  r 
the  circuit  court,  by  mandamus,  compelled  a  justice  of  the 
peace  to  correct  the  entries  in  his  docket  to  accord  with  the 
facts,  and  it  was  held  that  the  circuit  court  had  the  power 
under  its  grant  of  supervisory  control. 

There  seems  to  have  been  no  extended  discussion  of  the 
general  character  and  limits  of  the  superintending  jurisdic- 
tion of  supreme  courts  in  the  decisions  of  other  states,  al- 
though the  constitutions  of  Missouri,  Michigan,  and  Colorado 
contain  provisions  very  similar  to  our  provision  granting  to 
the  supreme  court  superintending  control  over  ail  inferior 
courts;  while  in  Alabama,  Arkansas,  Iowa,  North  and  South 
Carolina  the  superintending  control  is  given  in  somewhat 
different  phraseology.  However,  we  have  found  no  decis- 
ions nor  intimations  contradictory  to  the  views  hereinbefore 
expressed,  while  we  find  the  writs  of  mandamus  and  pro- 
hibition to  have  been  frequently  used  in  the  exercise  of  thia 
jurisdiction.  Thus,  in  State  ex  rd.  Bayha  v.  Philips,  97  Mo. 
331 ;  S.  C.  State  ex  rel.  Bayha  v.  Kansas  City  Court  of  Appeals, 
3  L.  R.  A.  476,  note,  mandamus  was  used  under  the  superin- 
tending power  to  compel  an  inferior  court  to  reinstate  a 
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cause,  and  it  was  said  of  the  superintending  control:  u  The 
control  granted  to  the  court  in  the  particulars  mentioned  is 
fettered  by  no  restriction  or  limitation;  it  is  as  broad  as  the 
exigency  of  the  case  demands."  And  in  St.  Louis,  K.  <k  & 
R.  Co.  v.  Wear,  135  Mo.  230,  33  L.  R.  A.  341,  a  writ  of  pro- 
hibition was  granted  to  prevent  an  inferior  court  from  pro- 
ceeding to  exercise  unauthorized  power.  See  a  discussion 
of  superintending  control  in  2  Leg.  Adv.  (April,  1899),  333. 
See,  also,  2  Spelling,  Extr.  Relief,  §  1394,  and  cases  cited  in 
note  2,  and  cases  cited  in  note  to  State  ex  rd.  BayJia  v.  Kan- 
sas City  Court  of  Appeals,  3  L.  R.  A.  476. 

Having  thus  demonstrated  that  the  constitutional  grant 
■of  superintending  control  over  all  inferior  courts  vested  in 
this  court  an  independent  and  separate  jurisdiction  enabling 
and  requiring  it,  upon  sufficient  occasion,  by  the  use  of  all 
proper  and  necessary  writs  to  promptly  restrain  the  excesses 
and  quicken  the  neglects  of  inferior  courts  in  the  absence  of 
other  adequate  remedy,  the  question  arises  whether  the  case 
presented  is  one  within  that  jurisdiction,  and,  if  so,  whether 
mandamus  is  an  appropriate  and  efficient  remedy.  The  pres- 
ent controversy  arises  out  of  the  administration  of  the  affairs 
of  an  insolvent  bank  with  nominal  assets  of  over^  a  million  and 
a  half,  and  debts  nearly  as  large.  By  the  deed  of  assignment 
these  assets  became  substantially  the  property  of  the  credit- 
ors to  the  amount  of  their  just  claims  held  in  trust  for  their 
benefit  by  the  assignee,  to  be  converted  into  money,  under 
the  direction  of  the  court,  and  applied  in  liquidation  of  their 
claims.  The  creditors  were  the  real  owners,  the  assignee 
their  trustee,  and,  in  a  sense,  their  mere  agent.  While  they 
were  not  entitled  to  officiously  intermeddle  with  the  busi- 
ness, nor  dictate  to  the  assignee,  they  were  entitled  at  all 
reasonable  times  and  in  all  reasonable  ways  to  be  informed 
of  the  progress  of  affairs  and  the  state  of  the  business.  These 
propositions  seem  self-evident  from  the  very  nature  of  the 
relations  of  the  parties  to  the  subject  matter,  and  from  the 
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care  which  is  taken  by  the  statute  to  arm  the  creditors  with 
all  necessary  power  to  intervene  in  the  proceedings,  to  ex- 
amine the  assignor  and  his  books;  to  investigate,  by  the  ex- 
amination of  the  assignor  and  other  witnesses,  the  business 
affairs  of  the  assignor,  both  before  and  after  the  assignment; 
to  compel  the  rendering  of  an  account  by  the  assignee ;  to 
be  heard  upon  the  settlement  of  the  account;  and  to  require 
the  removal  of  the  assignee  by  the  court.  Sees.  1693J,  1701, 
1702,  Stats.  1898. 

"We  are  compelled  to  say  in  the  present  case  that  the 
fundamental  rights  of  the  creditors  seem  to  have  been  en- 
tirely ignored  or  denied  by  the  assignee  and  by  the  court, 
and  the  position  seems  to  have  been  taken  that  the  business 
was  the  business  of  the  assignee,  in  which  the  creditors  were 
only  remotely  interested,  if  interested  at  all.  Five  years 
and  more  passed  without  the  rendering  of  any  account  by 
the  assignee,  and  these  years  were  full  of  many  business 
transactions,  some  of  them  of  considerable  magnitude,  in- 
cluding the  compromise  of  large  claims,  the  purchase  and 
closing  out  of  a  large  stock  of  furniture  upon  execution,  and 
the  payment  of  senior  execution  creditors  from  the  proceeds. 
When  at  last,  in  compliance  with  an  order  of  court,  the  as- 
signee rendered  a  supposed  account  of  his  long  stewardship, 
he  failed  utterly  to  comply  with  the  requirement  of  the  stat- 
ute. By  sec.  1701,  Stats.  1898,  his  account  and  report  must 
consist  of  (1)  an  itemize^  and  verified  statement  of  the  prop- 
erty by  him  received,  (2)  the  manner  of  his  dealing  therewith, 
(3)  the  amount  of  money  realized  by  him,  (4)  the  condition  of 
the  property  and  funds  in  his  possession,  (5)  the  names  and 
residences  of  the  assignor's  creditors,  (6)  the  dividends  paid 
them,  (7)  his  receipts  and  disbursements,  and  (8)  his  claim 
for  compensation.  The  account  filed  by  the  assignee  con- 
sisted principally  of  a  transcript  of  his  cash  account,  which 
is  nowhere  footed,  and  which  utterly  fails  to  state  the  prop- 
erty received  by  him,  the  manner  of  his  dealing  therewith, 
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and  from  which  the  amount  realized  and  the  condition 
of  the  funds  and  property  in  his  possession  can  only  be 
determined,  if  at  all,  by  long  and  patient  examination  by 
expert  accountants.  It  is  an  account  better  calculated  to 
obscure  and  confuse  the  situation  than  to  render  it  plain. 
It  was  an  account  that  did  not  comply  with  the  statute,  and 
which  any  creditor  was  entitled  to  have  made  definite  and 
certain  before  being  required  to  file  specific  objections  to  it. 
Upon  the  hearing  of  the  so-called  account  certain  creditors 
moved  that  the  same  be  made  more  definite  and  certain,  so 
as  to  comply  with  the  requirements  of  the  statute.  There 
can  be  no  question  of  the  absolute  right  of  any  creditor  to 
demand  that  the  assignee  make  and  file  an  account  answer- 
ing the  requirements  of  the  statute,  before  he  is  required  to 
make  special  objections  to  any  particular  items  of  such  ac- 
count. But  the  circuit  judge  took  the  motion  and  the  ac- 
count under  advisement,  stating  that  should  reserve  the 
question  of  the  assignee's  compensation  until  the  rendering 
of  the  final  account  of  the  assignee.  No  further  action  was 
taken  by  the  court  until  the  9th  day  of  May  following,  when, 
without  notice  to  any  creditor,  and  without  disposing  of  the 
motion  to  make  the  account  definite  and  certain,  an  order 
was  made  confirming  the  account  as  a  full  accounting  of  all 
acts  of  the  assignee  up  to  July  1, 1898,  except  as  to  his  com- 
pensation; thus,  in  effect,  closing  every  avenue  by  which 
creditors  could  hope  to  investigate  the  assignee's  conduct  of 
affairs.  After  this  action,  taken,  as  we  must  conclude,  in 
utter  disregard  of  the  rights  of  the  creditors  to  examine  and 
object  to  the  account  required  by  the  statute,  orders  were 
made  in  rapid  succession  denying  the  creditors  the  right  to 
examine  the  assignee  and  the  officers  of  the  assignor,  ac- 
cepting the  resignation  of  the  assignee,  but  continuing  him 
in  the  discharge  of  his  duties,  vacating  an  order  for  the  ex- 
amination of  the  officers  of  the  assignor  made  by  a  court 
commissioner,  denying  the  motion  to  make  the  account 
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more  definite  and  certain,  and  denying  a  motion  to  vacate 
the  order  confirming  the  account  of  the  assignee.  If  any 
additional  order  could  have  been  devised  which  would  more 
completely  and  thoroughly  prevent  the  investigation  of  the 
transactions  of  the  assignee  prior  to  July  1, 1898,  we  do  not 
know  what  it  could  be.  Notwithstanding  the  fact  that  the 
creditors  had  an  absolute  statutory  right  to  an  account  sub- 
stantially conforming  to  the  requirements  of  sec.  1701,  Stats. 
1898,  and  notwithstanding  the  fact  that  some  of  them  had 
moved  the  court  to  require  the  making  of  such  an  account, 
they  now  found  themselves  out  of  court,  and  the  doors  barred 
to  all  future  entrance  except  for  the  purpose  of  considering 
the  question  of  the  compensation  of  the  assignee. 

It  seems  to  us  manifest  that  there  has  been  in  this  case  a 
denial  of  several  absolute  and  valuable  rights  which  the  law 
guarantees  to  the  creditors  of  an  insolvent  estate.  They  had 
a  statutory  right  to  have  an  account  rendered  by  the  assignee 
in  substantial  conformity  with  the  terms  of  the  statute;  they 
had  a  statutory  right  to  file  objections  to  stick  an  account 
after  examination  thereof  (sec.  1701);  they  had  a  statutory 
right  to  inspect  the  books  of  the  assignee,  and  examine  the 
officers  of  the  assignor  and  other  witnesses  prior  to  the  final 
adjustment  and  approval  of  such  account  (sec.  16935;  Series 
v.  Comstock,  104  Mich.  129);  they  had  a  common-law  right, 
prising  from  their  relations  to  the  property  and  to  the 
assignee,  to  examine  the  books  of  the  assignee,  and  the 
assignee  himself,  prior  to  the  final  approval  of  such  account. 
All  these  rights  were  valuable  and  absolute  rights,  to  be  ex- 
ercised within  reasonable  limits,  but  which,  in  the  present 
case,  were  wholly  denied  to  the  creditors;  and,  unless  there 
be  adequate  remedy  for  such  denial  in  the  regular  exercise 
of  the  appellate  jurisdiction  of  this  court,  it  is  difficult  to 
see  why  the  superintending  jurisdiction  should  not  be  exer- 
cised to  quicken  the  neglect  or  refusal  of  the  circuit  court, 
and  compel  it  to  act  within  its  jurisdiction.  Merrill,  Man- 
damus, §  204. 
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Sut  it  is  argued  that,  inasmuch  as  an  appeal  lies  from  the 
order  settling  the  assignee's  account  (sec.  1701),  as  well  as 
from  the  other  orders  made  in  the  assignment  proceedings 
(sec.  1702*7  In  re  Gilbert,  94  Wis.  108);  there  can  be  no 
remedy  by  mandamus.  The  general  rule  of  law  undoubt- 
edly is  that  mandamus  will  not  lie  where  there  is  a  remedy 
by  appeal  or  writ  of  error.  Merrill,  Mandamus,  §  201 ;  2  Spel- 
ling, Extr.  Relief,  §  1390;  State  ex  rd.  Spence  v.  Dick,  ante, 
p.  407.  But  the  remedy  by  appeal  must  be  substantially 
adequate  in  order  to  prevent  relief  by  mandamus. 

If  it  appears  that  an  appeal  will  not  be  an  adequate  rem- 
edy, mandamus  may  still  issue,  in  the  discretion  of  the  court 
Merrill,  Mandamus,  §  201 ;  Merced  M.  Co.  v.  Fremont,  7  Cal. 
130;  Ilawes,  Jur.  §  141.  In  the  present  case  it  is  quite  ap- 
parent that  appeals  from  the  orders  complained  of  would  in 
all  reasonable  probability  constitute  no  remedy  to  the  cred- 
itors. The  assignment  was  made  June  1, 1893.  A  large  por- 
tion of  the  assets  of  the  bank  consisted  of  commercial  paper 
executed  prior  to  that  date,  and  necessarily  maturing  in  the 
summer  and  early  fall  of  1893.  Such  of  the  paper  as  is 
still  uncollected  and  has  not  been  sued  on  will  become 
barred  by  the  statute  of  limitations  within  a  few  months. 
Furthermore,  the  long  lapse  of  time  which  has  occurred  since 
the  assignment  renders  it  almost  certain  that  rights  of  action 
are  daily  lapsing.  Appeals  from  such  orders  could  not,  in 
the  ordinary  course  of  appellate  proceedings,  be  heard  and 
decided  before  late  in  the  coming  autumn  or  in  the  winter 
of  1899.  It  is  very  plain  that,  if  the  creditors  are  to  exer- 
cise their  rights  with  any  prospect  of  benefit,  they  must  ex- 
ercise them  promptly.  The  delay  attending  upon  the  pres- 
entation and  consideration  of  an  appeal  would  probably  be 
fatal  to  any  effective  relief. 

Again,  it  is  said  that  the  orders  in  question  are  discretion- 
ary in  their  nature,  and  reliance  is  placed  upon  the  well- 
known  principle  that  mandamus  will  not  lie  to  control  the 
exercise  of  discretion.    It  has  already  been  shown  that  the 
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rights  which  have  been  denied  to  the  creditors  here  were 
absolute  rights,  and  not  dependent  upon  the  discretion  of 
the  court.  True,  the  rights  must  be  reasonably  exercised, 
and  in  this  respect  there  may  exist  some  degree  of  discre- 
tion in  the  trial  court;  but  the  case  fails  to  show  that  the 
objecting  creditors  have  chosen  an  unreasonable  time  or 
manner  for  the  exercise  of  their  rights,  or  that  they  have 
been  guilty  of  laches.  They  set  the  proceedings  in  motion 
to  require  an  accounting  by  the  assignee  more  than  a  year 
ago,  and  cannot  be  held  accountable  for  the  long  delays 
*which  have  occurred  since  that  time.  A  writ  of  mandamus 
compelling  the  trial  court  to  accord  to  the  creditors  the  ex- 
ercise of  their  clear  rights  in  the  assignment  proceedings 
cannot,  therefore,  be  held  an  interference  with  judicial  dis- 
cretion, when  no  attempt  is  made  to  control  the  action  of 
the  court,  or  prescribe  its  judgment,  after  such  rights  have 
been  exercised.  Merrill,  Mandamus,  §  204.  Furthermore, 
it  is  not  entirely  accurate  to  say  that  no  act  involving  dis- 
cretion can  be  controlled  or  corrected  by  mandamus.  Where 
it  clearly  appears  that  discretion  has  been  not  merely  abused, 
but  not  exercised  at  all,  or  that  the  action  taken  by  the  in- 
ferior court  is  without  semblance  of  legal  cause,  and  no  other 
adequate  remedy  exists,  mandamus  will  lie  to  compel  the 
specific  action  which  should  have  been  taken.  Merrill,  Man- 
damus, §  40;  State  ex  rel.  Buchanan  v.  Kellogg,  95  Wis.  672. 
Such  cases  are,  however,  more  apparent  than  real  exceptions 
to  the  rule,  because,  when  only  one  course  is  open  to  the 
court  upon  the  facts  presented,  the  pursuance  of  that  course 
becomes  the  plain  and  absolute  duty  of  the  court,  and  the 
refusal  becomes,  in  effect,  a  failure  to  perform  a  duty  within 
its  jurisdiction.  It  is  not  meant  by  this,  however,  that  man- 
damns  will  be  used  to  perform  the  functions  of  appeal  or 
writ  of  error,  as  seems  to  have  been  the  tendency  iti  the 
supreme  courts  of  Alabama  and  Michigan.  The  duty  of  the 
court  must  be  plain,  the  refusal  to  proceed  within  its  juris- 
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diction  to  perform  that  duty  must  be  clear,  the  results  of 
such  refusal  prejudicial,  the  remedy,  if  any,  by  appeal  or  writ 
of  error  utterly  inadequate,  and  the  application  for  relief  by 
mandamus  speedy  and  prompt,  in  order  to  justify  the  issu- 
ance of  the  writ. 

This  brings  us  to  the  consideration  of  another  objection 
made  by  the  respondent,  namely,  that  the  various  orders 
made  by  the  court  below  confirming  the  assignee's  account 
and  refusing  the  applications  for  examination  cannot  be  re- 
versed upon  mandamus,  and  hence  that,  being  unreversed 
and  unappealed  from,  they  constitute  complete  bars  to  any 
relief  by  mandamus.  This  difficulty,  also,  is  more  apparent 
than  real.  While  it  is  true  that  the  legitimate  function  of 
the  writ  of  mandamus  is  to  compel  action  by  the  inferior 
court,  rather  than  to  reverse  action  already  taken,  it  would 
be  gross  absurdity  to  hold  that,  after  refusal  to  perform  a 
plain  duty  within  its  jurisdiction,  the  inferior  court  could 
nullify  the  constitutional  grant  of  superintending  power  by 
the  entry  of  any  order  or  orders.  This  court  holds  its  power 
under  no  such  uncertain  terms.  Those  powers  are  not  de- 
pendent upon  the  speed  with  which  the  trial  court  enters 
orders,  If  it  becomes  necessary,  in  the  due  discharge  of  its1 
power  of  superintending  control,  that  orders  of  the  inferior 
court  be  vacated,  this  court  will  not  hesitate  to  compel  the 
vacation  of  such  order  by  the  inferior  court  by  so  framing 
its  writs  of  mandamus.  "With  the  superintending  control 
and  the  attendant  writs  this  court  took  all  the  power  neces- 
sary to  make  that  control  and  those  writs  effective,  and  its 
arm  is  not  nerveless  because  no  writ  may  be  found  in  the 
form  books  so  framed  as  to  meet  the  emergency.  The  writ 
will  be  framed  to  meet  the  exigencies  of  the  case,  and  the 
court  will  discharge  the  duties  of  the  trust  reposed  with  it 
by  the  people,  though  it  becomes  necessary  to  modify  and 
enlarge  the  terms  of  the  ancient  writ. 

And  so  we  have  reached  the  conclusions  briefly  stated  in 
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the  memorandum  decision  which  was  filed  at  the  time  of 
the  decision  of  the  case.  There  are  yet  remaining,  however, 
two  matters  which  require  discussion.  When  the  applica- 
tion for  the  writ  was  presented  to  us,  there  at  once  arose  an 
apparent  difficulty,  resulting  from  the  fact  that  the  record 
in  the  court  below  was  not  before  us,  and  would  not  be 
brought  up  by  the  writ.  It  is  true  that  the  petition  set  forth 
many  of  the  facts,  and  contained  copies  of  the  orders  com- 
plained of,  and  of  the  affidavits  on  which  they  were  based, 
but  the  assignee's  account  was  not  here,  nor  the  minutes  of 
the  clerk,  and  it  seemed  quite  apparent  that  the  entire  record 
should  be  before  us  upon  the  hearing  upon  the  merits.  Upon 
consideration,  the  court,  of  its  own  motion,  issued  with  the 
alternative  writ  of  mandamus  its  writ  of  certiorari  directed 
to  the  clerk  of  the  trial  court  commanding  him  to  return  the 
original  records  for  the  sole  purpose  of  placing  before  us  the 
entire  record  as  it  existed  in  the  trial  court.  The  writ  of 
certiorari  was  thus  issued  as  ancillary  only  to  the  writ  of 
mandamus.  While  the  writ  of  certiorari  is  generally  issued 
as  an  independent  writ  for  the  purpose  of  reviewing  action 
below,  it  is  well  adapted  to,  and  is  frequently  used  for,  an- 
cillary purposes  only,  as  a  means  of  bringing  up  a  record  for 
use  upon  the  hearing  of  another  and  different  writ  "  As  a 
matter  of  practice  in  England  and  in  this  country,  the  writ 
of  certiorari  is  granted  as  an  auxiliary  process  in  the  courts 
where  causes  have  been  removed  by  other  remedy."  Harris, 
Certiorari,  §  9.  In  the  courts  of  the  United  States  it  is  com- 
monly used  as  auxiliary  to  the  writ  of  habeas  carpus  for  the 
sole  purpose  of  bringing  up  the  record.  Ex  parte  Yerger,  8 
Wall.  85;  Ex  parte  Lange,  18  Wall.  163;  Ed  parte  RoyaU, 
112  U.  S.  181.  It  is  also  used  in  aid  of  a  writ  of  error  or 
appeal  where  diminution  of  the  record  appears.  Fisher  v. 
McNulty,  30  W.  Va.  186;  State  v.  Randall,  87  K  0.  571; 
Field  v.  Milton,  3  Oranch,  514;  Foxoler  v.  Lindsey,  3  Dall. 
411.  But,  even  in  the  absence  of  direct  authority,  the  writ 
Vol.103— 40 
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is  so  well  adapted  for  such  use  that  we  should  feel  no  hesi- 
tation in  using  it  in  a  case  where  the  court  has  obtained  ju- 
risdiction by  other  process,  and  where  the  presence  of  the 
record  is  necessary,  and  it  is  wholly  or  partially  absent. 

The  remaining  question  referred  to  arose  upon  the  hear- 
ing of  the  return  to  the  alternative  writ.  It  was  claimed 
by  the  respondent  that  issues  of  fact  were  raised  by  the  re- 
turn to  the  writ  and  the  answer  to  said  return,  and  that  the 
said  issues  must  be  tried  either  in  the  circuit  court  for  Mil- 
waukee county  or  some  other  circuit  court,  as  provided  by 
sec.  3452,  Stats.  1898.  That  section  provides  that  issues  of 
fact  in  a  mandamus  proceeding  in  this  court  shall  be  tried 
in  the  circuit  court  of  the  county  within  which  the  material 
facts  are  alleged  to  have  arisen,  or  in  some  other  circuit  court 
to  which  this  court  shall,  in  its  discretion,  for  cause  shown, 
order  such  trial.  This  contention  was  summarily  overruled 
for  two  entirely  sufficient  causes:  First.  There  are  no  true 
issues  of  fact  raised  by  the  return  and  answers  thereto.  The 
issues  raised,  upon  analysis,  will  all  be  found  to  be  issues  of 
law.  There  are  no  material  contentions  raised  as  to  the  rul- 
ings of  the  court,  nor  as  to  the  papers  upon  which  those 
rulings  were  based,  but  the  sole  material  contentions  are  as 
to  the  legal  effect  of  those  rulings,  and  the  legal  rights  of 
the  parties  as  shown  by  the  record.  Second.  Even  admit- 
ting  that  issues  of  fact*  were  raised  by  the  answer,  we  cannot 
admit  that  the  legislature  has  any  power  to  deprive  this 
'court  of  any  part  of  its  constitutional  jurisdiction  to  fully 
hear  and  try  such  questions.  By  the  constitution  this  court 
was  given  power  to  exercise  fully  and  completely  the  juris- 
diction of  superintending  control  over  all  inferior  courts. 
This  power  carries  with  it  not  only  the  writs  necessary  to 
its  exercise,  but  the  right  to  hear  and  determine  the  cause 
when  the  writ  has  brought  it  before  the  court.  No  part  of 
that  power  can  be  taken  away  by  a  statute.  This  court  will 
always  pay  all  due  deference  to  the  legislative  will,  and 
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upon  mere  questions  of  practice  or  orderly  proceeding  will 
heed  and  conform  to  the  statute ;  but  when  the  statute  invades 
or  attempts  to  take  away  any  of  the  constitutional  powers 
of  the  court  the  court  would  be  untrue  to  itself,  and  to  the 
people,  from  whom  it  holds  its  commission,  if  it  permitted 
the  statute  to  control.  As  said  in  Klein  v.  Valerius,  87  Wis.  54, 
"  It  must  be  remembered  that  this  court  as  well  as  the  legis- 
lature gets  its  judicial  power  and  jurisdiction  directly  from 
the  constitution."  It  may  well  be  that  when  a  bona  fide  issue 
of  fact  is  presented  in  a  mandamus  proceeding,  and  one  which 
involves  the  hearing  of  oral  evidence  outside  the  record,  this 
court  will,  for  convenience,  order  the  preliminary  trial  of 
such  issue  to  be  held  before  the  circuit  court,  the  findings  or 
verdict  being  subject  to  final  revision  by  this  court,  as  has  been 
done  in  several  cases.  State  ex  reL.  Fidd  v.  Saxton,  14  Wis.  123 ; 
State  ex  rel.  Covenant  M.  B.  Asso.  v.  Boot,  83  Wis.  667.  But 
the  statute  cannot  be  considered  as  obligatory  upon  the  court, 
especially  in  a  case  like  the  present,  where  the  questions  at 
issue  arise  upon  the  record  alone,  and  where  the  course  pre- 
sented by  the  statute  would  amount  to  a  denial  of  relief. 
Such  a  holding  would  amount  to  a  practical  abdication  of 
constitutional  powers,  or  rather,  perhaps,  to  a  submission  to 
legislative  invasion  of  constitutional  powers. 

No  costs  will  be  awarded  against  the  respondent,  but  the 
fees  of  the  clerk  of  this  court  will  be  taxed  and  paid  out  of 
the  assigned  estate. 

By  the  Court. —  Judgment  is  ordered  that  a  peremptory 
writ  of  mandamus  issue  in  accordance  with  this  opinion,  and 
that  the  record  transmitted  to  this  court  in  response  to  the 
writ  of  certiorari  be  at  once  remitted  to  the  trial  court. 
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Patton  and  another,  Executors,  Respondents,  vs.  Ltjdino- 
ton,  Appellant,  and  others,  Respondents. 
Same,  Appellants,  vs.  Ludington,  imp.,  Respondent.       flog 


June  7— September  6, 1899. 
Witts:  Construction:  Time  from  which  uritts  take  effect:  "Deceased 
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child: "  Trusts:  Remainders,  vested  or  contingent  t  Counsel  fees.        l  j  g 


1.  Testator,  after  certain  specific  devises  and  bequests,  gave  all  the 
residue  of  his  estate  to  his  executors  or  their  successors,  in  trust, 
to  invest  and  keep  the  same  invested,  and  from  the  income  thereof* 
during  the  lifetime  of  his  wife,  pay  the  annuity  provided  for  her*    103 
and  distribute  the  remainder  thereof  semi-annually  among  all  his    117 
children  equally,  the  issue  of  a  deceased  child  taking  by  representa-  J  J  J^ 

tion  its  parent's  share,  and  upon  the  death  of  his  wife  to  divide  

the  residue  of  the  estate  equally  among  all  his  children,  share  and 
share  alike,  the  issue  of  any  deceased  child  to  take  by  representa- 
tion the  share  which  his,  her,  or  their  parent  would  have  taken  if 
living.  Certain  of  his  estate  was  not  to  be  disposed  of  during  the 
life  of  the  wife  or  the  youngest  child  surviving  at  testator's  death* 
unless  they  survived  a  fixed  period.  Deceased  left  surviving  him 
his  widow  and  six  children.  One  of  the  children  subsequently 
married  and  died  before  the  testator's  widow,  without  issue,  tes- 
tate, leaving  his  widow  as  his  sole  heir,  to  whom,  by  his  will  duly 
admitted  to  probate,  he  devised  and  bequeathed  all  his  property. 
In  an  action  to  construe  the  will,  held,  that  a  general  purpose  of 
the  testator  to  treat  all  his  children  alike  was  manifest,  and  aa 
soon  as  the  will  was  admitted  to  probate  it  took  effect,  by  way  of 
relation,  as  of  the  date  of  the  death  of  the  testator,  and  its  language 
should,  be  construed  with  reference  to  that  time. 
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2.  There  being  nothing  in  the  will  providing  that  the  share  of  a  deceased 
child  should  go  to  the  survivors,  or  any  of  them,  in  case  such  child 
should  die  without  issue,  nor  any  disposition  of  the  share  of  any 
such  child  dying  without  issue,  nor  anything  to  indicate  that  by 
the  use  of  the  words  "  deceased  child  "  the  testator  meant  a  child 
who  should  survive  him  and  then  die  prior  to  the  death  of  testator's 
widow,  the  words  " deceased  child"  refer  to  such  of  testator's 
children,  if  any,  as  should  die  before  he  did. 

8.  There  being  no  uncertainty  in  the  will  as  to  the  persons  in  whom 
the  remainder  vests,  the  trustees  took  only  an  estate  commensurate 
with  the  equitable  estate,  subject  to  the  termination  of  the  trust 
The  remainder  did  not  vest  in  the  trustees,  and,  the  disposition 
relating  back  to  the  testator's  death,  the  vesting  in  the  remainder- 
men was  of  that  date. 

4.  Under  testator's  will,  except  as  therein  provided  and  subject  to  the 

trusts  and  limitations  therein  contained,  the  reversionary  and  equi- 
table interests  in  the  estate  became  vested,  immediately  upon  the 
testator's  death,  in  his  six  children  then  living,  equally,  share  and 
share  alike,  and  upon  the  death  of  one  of  them,  without  issue,  his 
share  passed  to  his  widow,  as  his  devisee  and  legatee,  and  she 
thereupon  became  entitled  to  the  same  share  in  the  rents,  issues, 
profits,  and  income  thereof  and  the  same  share  of  the  residue  of 
the  estate,  upon  final  division  thereof,  as  her  husband  would  have 
been  entitled  to  if  he  were  still  living.      , 

5.  In  construing  wills,  if  futurity  is  annexed  to  the  substance  of  the 

gift,  the  vesting  is  suspended,  but,  if  it  appears  to  relate  to  the  time 
of  payment  only,  the  legacy  vests  instanter,  and  words  directing 
division  or  distribution  between  two  or  more  objects  at  a  future 
time  are  equivalent  to  a  direction  to  pay. 

6.  In  the  construction  of  wills,  the  law,  in  doubtful  cases,  leans  in  favor 

of  an  absolute,  rather  than  a  defeasible,  estate;  of  a  vested,  rather 
than  a  contingent,  estate ;  of  the  primary,  rather  than  the  secondary, 
interest;  of  the  first,  rather  than  the  second,  taker,  as  the  principal 
object  of  the  testator's  bounty;  and  of  a  distribution  as  nearly  con- 
formed to  the  general  rules  of  inheritance  as  possible. 

7.  A  judgment  in  such  actions  providing  for  the  allowance  to  the  re- 

spective parties  of  counsel  fees,  payable  out  of  the  estate,  is  error. 
Only  taxable  costs  and  disbursements  can  be  recovered 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.  Reversed  on 
both  appeals. 
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June  17, 1891,  Ex-Gov.  Harrison  Ludington  died,  leaving 
a  will  executed  December  27, 1887,  and  which  was  admitted 
to  probate  September  2, 1891.  This  is  an  action  brought  by 
the  executors  and  trustees  against  all  other  parties  interested, 
to  construe  that  will.  The  will  contains,  among  other  things, 
in  effect,  the  following  provisions: 

I  give  to  my  wife,  Emeline  M.,  the  use  of  my  homestead 
now  occupied  by  me,  so  long  as  she  shall  desire  to  occupy 
the  same,  the  taxes  thereon  to  be  paid  out  of  my  estate; 
also,  the  use  of  all  the  household  furniture1,  horses,  carriages, 
and  appointments  connected  therewith,  so  long  as  she  shall 
occupy  such  homestead.  In  case  she  removes  therefrom,  she 
may  have  and  take  for  her  use  such  articled  of  household 
furniture  as  she  may  select,  excepting  only  the  paintings 
known  as  the  Marine  Scene,  Landscape,  and  the  Picture  of 
Cattle,  and  the  silver  that  belonged  in  the  family  prior  to 
our  marriage.  In  case  my  wife  shall  remove  from  such 
homestead,  my  executors  are  authorized  and  directed  to  sell 
and  convey  the  same  so  soon  as  they  reasonably  may,  and 
until  then  to  rent  the  same.  In  case  such  premises  should 
be  so  sold  during  the  life  of  my  wife,  I  direct  my  executors 
to  pay  to  her,  and  I  bequeath  to  her,  from  the  proceeds 
thereof,  $5,000.  I  also  give  to  my  wife  and  direct  my  exec- 
utors to  pay  to  her  during  her  life,  from  the  annual  income 
of  my  estate,  $3,000  per  annum,  payable  to  her  quarterly  in 
advance.  I  also  give  and  bequeath  to  my  wife  the  further 
sum  of  $10,000. 

The  foregoing  provisions  in  favor  of  my  wife  are  in  lieu 
of  all  dower  and  right  of  dower  and  of  all  interest  in  my 
estate  upon  her  part,  and  in  full  of  all  claims  and  demands 
against  the  same  of  every  nature  and  kind  soever. .  These 
provisions  for  my  wife  have  been  made  after  consultation 
with  her,  and  are  such  as  we  both  consider  to  bQ  equitable 
and  just, 

I  give  and  bequeath  to  my  executors  and  their  successors 
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in  trust  the  thirteen  acres  of  land  in  Wauwatosa  known  as 
the  Brown  tract,  in  trust,  however,  to  receive  the  rents,  issues, 
and  profits  thereof  until  Harrison  Ludington,  the  eldest  son 
of  Frederick  Ludington,  shall  attain  the  age  of  twenty-one 
years,  when  I  give  and  devise  the  same  to  him,  and  direct 
my  executors  to  convey  the  same  to  him  absolutely,  and  to 
account  to  him  for  all  income  received  by  them  therefrom, 
but  to  permit  his  father,  Frederick  Ludington,  to  farm  and 
use  the  land,  if  he  shall  so  desire,  during  his  son's  minority, 
upon  his  paying  the  taxes  thereon  during  such  time.  In 
case  said  Harrison  Ludington  should  die  before  attaining 
the  age  of  twenty-one  years,  then  I  give  and  devise  such 
land  and  direct  my  executors  to  convey  the  same  to  his  sur- 
viving brothers  and  sisters;  and  failing  such  survivorship,  I 
give  and  devise  the  same,  and  direct  my  executors  to  convey 
the  same,  to  his  father,  Frederick  Ludington. 

Except  as  otherwise  designated  herein,  I  give,  devise,  and 
bequeath  unto  my  executors  and  to  their  successors  in  trust 
all  my  estate,  real,  personal,  and  mixed.  In  trust,  however, 
to  invest  and  keep  invested  the  same  and  to  receive  the 
rents,  issues,  and  profits  thereof,  and  during  the  lifetime  of 
my  wife,  out  of  such  rents,  issues,  and  profits,  to  first  pay  to 
my  wife  the  annuity  provided;  and  secondly  to  pay  and 
distribute  the  remainder  of  such  annual  rents,  issues,  and 
profits  semi-annually  among  all  my  children  equally,  share 
and  share  alike,  the  issue  of  any  deceased  child  taking  by 
representation  the  share  thereof  which  his,  her,  or  their  par- 
ent would  have  taken  if  living,  and  upon  the  death  of  my 
wife,  except  as  to  the  particular  property  hereinbefore  men- 
tioned, to  divide  my  estate  equally  among  all  my  children, 
share  and  share  alike,  the  issue  of  any  deceased  child  of  mine 
to  take  by  representation  the  share  which  his,  her,  or  their 
parent  would  have  taken  if  living. 

And,  for  the  purposes  of  the  trust  hereby  reposed,  my  ex- 
ecutors and  trustees  and  their  successors  in  trust  are  author- 
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ized  and  empowered,  except  as  hereinafter  limited,  to  sell 
and  convey  any  and  all  personal  property  and  any  and  all 
real  estate  of  which  I  may  die  possessed  or  seised  and  con- 
vert the  same  into  money  and  invest  and  keep  invested  the 
same  for  the  purposes  of  the  trust  herein  specified,  and  gen- 
erally for  such  purposes,  and  in  their  discretion,  to  convert 
realty  into  personalty  and  personalty  into  realty.  I,  how- 
ever, direct  that  my  stock  in  the  Ludington,  Wells  &  Van 
Schaick  Company,  in  the  Lumbermen's  Mining  Company, 
and  in  the  Menominee  Eiver  Manufacturing  Company  shall  / 
be  held  by  my  executors  and  trustees  and  not  disposed  of 
during  the  life  of  my  wife  and  my  youngest  child  surviving 
at  my  death,  except  that  if  they  or  either  of  them  should 
survive  the  first  day  of  April,  1893,  then  such  stocks  may  be 
sold  by  my  executors  and  trustees  if  they  shall  so  deem  ad- 
visable. 

My  executors  and  trustees  shall  not  have  the  power  or 
authority  to  sell  or  convey  (except  by  way  of  mortgage  for 
the  purpose  of  rebuilding)  my  property  known  as  lot  6  in 
block  2  in  the  Seventh  ward,  and  lots  1  and  2  in  block  58- 
in  the  Fourth  ward,  of  Milwaukee,  during  the  lives  of  my 
wife  and  of  my  youngest  child  surviving  at  my  death,  but 
shall  receive  the  rents,  issues,  and  profits  thereof  and  distrib- 
ute and  divide  the  income  thereof  as  hereinbefore  provided 
with  respect  to  the  general  income  of  my  estate;  and  they 
are  authorized  and  empowered  to  mortgage  said  property 
or  any  part  thereof  should  they  deem  it  advisable  so  to  do. 
If  my  wife  and  my  youngest  child  surviving  at  my  death,  or 
either  of  them,  shall  survive  April  1,  1908,  in  such  case  my 
executors  and  trustees  and  their  successors  in  trust  are  au- 
thorized and  empowered  to  sell  and  convey  said  premises, 
or  any  of  them,  and  convert  said  property  into  money. 

All  of  my  property,  except  the  specific  bequests,  devises, 
and  legacies  herein  provided,  shall,  at  the  death  of  my  wife, 
as  to  all  thereof  except  the  specific  real  and  personal  prop- 
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«rty  required  to  be  retained  until  the  happening  of  certain 
mentioned  contingencies,  and  as  to  such  excepted  property 
upon  the  happening  of  such  contingencies;  be  divided  equally 
among  all  my  children,  share  and  share  alike,  the  issue  of 
any  deceased  child  to  take  by  representation  the  share  or 
part  his,  her,  or  their  parent  would  have  taken  if  living. 
In  such  division  no  advancement  or  gift  to  any  of  my  chil- 
dren prior  to  January  1, 1883,  is  to  be  considered  or  taken 
into  account,  but  all  sums  advanced  and  charged  by  me  to 
either  of  my  children  since  January  1, 1883,  are  to  be  deemed 
Advancements  to  such  child,  and  to  be  taken  into  account 
in  such  distribution.  In  case  of  any  partial  distribution  of 
my  estate  among  my  children,  my  executors  and  trustees 
are  authorized  to  deduct  any  advancement  to  any  child,  in 
instalments  as  they  may  deem  just,  so  that  none  of  them 
shall  be  deprived  of  a  fair  annual  income  for  his  or  her  sup- 
port. 

I  hereby  nominate  and  appoint  Anthony  G.  Van  Schaick 
and  James  E  Pattern  executors  and  trustees  of  this  my  last 
will  and  testament.  ...  In  case  of  the  death  or  resig- 
nation of  my  executors  or  trustees,  or  either  of  them,  I  au- 
thorize my  surviving  children  to  fill  any  vacancy  from  time 
to  time,  as  often  as  it  shall  occur,  by  the  choice  and  appoint- 
ment of  a  successor  in  the  manner  therein  designated.  Fail- 
ing such  choice  and  appointment  for  sixty  days,  the  judge 
of  the  probate  court  is  to  appoint  a  suitable  person  or  per- 
sons. 

At  the  time  of  the  death  of  the  testator,  he  left,  him 
surviving,  his  widow,  Emeline  M.,  and  six  children  by  a 
former  wife,  to  wit,  Frederick,  who  had  a  wife  and  three 
children,  including  Uamson  Ludington;  Sarah  JE1,  wife  of 
the  plaintiff  James  E  Patton,  who  had  four  children  and 
two  grandchildren;  Ellen  Z.,  who  had  a  husband  and  four 
children;  Clara,  who  had  a  husband  and  five  children; 
Frances  Z.,  who  had  a  husband  and  four  children;  and  Har- 
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rison  Ludington,  Jr.,  who  was  at  the  time  unmarried,  but 
who  subsequently  married  tjie  defendant  Emma  Blessing 
Ludington)  and  died  November  15, 1895,  without  issue,  leav- 
ing, him  surviving,  his  widow,  as  his  sole  heir  at  law,  and 
also  leaving  a  will,  which  was  duly  admitted  to  probate,  and 
by  which  he  gave,  devised,  and  bequeathed  all  his  property, 
real  and  personal,  to  his  widow,  Emma  Blessing  Ludington, 
and  appointed  her  the  executrix  thereof. 

Upon  the  trial  of  the  issues  made  by  the  complaint  and 
the  separate  answer  of  the  defendant  Emma  Blessing  Lud- 
ington, the  court  found,  in  addition  to  the  facts  admitted,  as 
matters  of  fact,  that  the  estate  of  Harrison  Ludington,  de- 
ceased, was  upwards  of  half  a  million  dollars  in  value,  and 
consisted  of  both  real  and  personal  property, —  about  one 
half  being  real  and  the  other  half  personal  property.  And 
as  conclusions  of  law  the  court  found,  in  effect:  (1)  That  in 
and  by  the  will  the  testator  devised  and  bequeathed  to  his 
trustees,  after  the  payment  of  the  specific  legacies  in  the  will 
provided  for,  all  his  estate,  real,  personal,  and  mixed,  and 
that  such  trustees  thereupon  became  vested  with  the  absolute 
title  thereto,  and  to  the  whole  thereof;  (2)  that  no  title, 
right,  or  interest  in  any  part  of  such  estate  so  devised  and 
bequeathed  to  such  trustees  was  by  the  will  vested  in  any  of 
the  children  of  the  testator  him  surviving,  and  that  the  in- 
terest of  such  children  is  and  was  contingent  upon  their  sur- 
viving the  time  or  times  of  distribution  provided  for  in  the 
will ;  (3)  that  in  case  any  of  his  children  died  before  any 
period  or  periods  of  distribution  should  arrive  as  therein  pro- 
vided, without  leaving  issue,  his  or  her  contingent  interest 
in  such  estate  should  cease,  and  lapse  into  the  body  or  corpus 
of  the  estate ;  (4)  that  the  contingent  interest  of  Harrison 
Ludington,  Jr.,  so  lapsed  at  his  decease,  and  that  from  and 
after  the  time  of  his  decease  it  was  and  is  the  duty  of  the 
trustees  to  divide  the  profits  and  income  thereof  among  the 
remaining  children  of  the  testator,  or  in  case  of  the  death  of 
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any  of  such  children  leaving  issue,  to  their  issue  by  right 
of  representation,  as  in  the  will  provided ;  (5)  that  Emma 
Blessing  Ludington  takes  and  has  no  interest  whatever  in 
the  estate,  either  as  executrix,  widow,  or  sole  heir  at  law  of 
her  husband,  Harrison  Ludington,  Jr. ;  (6)  that  the  direction 
in  the  will  as  to  the  sale  of  certain  stocks  after  April  1, 1893, 
is  permissive  merely,  and  the  trustees  are  at  liberty  to  sell 
and  dispose  of  the  same,  or  not,  as  they  shall  deem  most  ad- 
visable; that  in  case  of  the  sale  of  such  stocks  or  any  of 
them  the  trustees  are  to  hold  and  retain  the  proceeds  of  such 
sale  as  a  part  of  the  body  of  the  estate,  and  not  to  distribute 
the  same  or  any  part  thereof  until  the  death  of  the  widow; 

(7)  that  the  directions  in  the  will  not  to  sell  or  dispose  of  cer- 
tain real  estate  therein  specifically  described  before  April  1, 
1908,  do  not  require  a  sale  of  such  real  estate  at  or  immedi- 
ately after  that  date,  if  the  trust  upon  which  it  is  held  still 
continues,  but  that  after  that  date  such  trustees  are  at  liberty 
to  sell  and  dispose  of  such  real  estate,  if  they  shall  deem  it  ad- 
visable so  to  do,  and  that  the  proceeds  thereof,  in  case  such 
sale  is  made,  shall  be  held  and  added  to  the  body  of  the  es- 
tate, and  not  distributed  until  the  termination  of  such  trust; 

(8)  that  the  taxable  costs  and  disbursements,  including  tax- 
able attorney's  fees,  of  each  and  every  party  to  this  action  in 
the  trial  court  be  paid  out  of  the  estate,  and  that  the  county 
court  make  such  allowance  out  of  the  estate  to  the  respective 
parties,  including  Emma  Blessing  Ludington,  as  in  the  exer- 
cise of  a  sound  discretion  may  be  just,  and  that  the  sums  so 
to  be  allowed  be  paid  out  of  the  estate.  Judgment  was  there- 
upon entered  in  accordance  with  such  findings. 

The  defendant  Emma  Blessing  Ludington  appeals  from 
each  and  every  part  of  the  first  seven  paragraphs  of  such 
judgment,  and  particularly  those  parts  wherein  it  is  adjudged, 
in  effect,  that  the  trustees  thereupon  became  vested  with  the 
absolute  title  thereto  and  all  thereof;  that  no  title,  right,  or 
interest  in  any  part  of.  the  estate  ever  became  vested  in  any 
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of  the  children  of  the  testator  him  surviving;  and  that  the 
contingent  interest  of  Harrison  Ludington,  Jr.,  in  such  es- 
tate lapsed  at  the  time  of  his  death,  and  thereupon  passed 
into  and  became  a  part  of  the  corpus  of  the  estate.  The 
plaintiffs,  as  such  trustees,  appeal  from  so  much  of  the  eighth 
paragraph  of  the  judgment  as  decrees  that  the  taxable  costs 
and  disbursements,  including  taxable  attorney's  fees,  of 
Emma  Blessing  Ludington  be  paid  out  of  the  estate,  and 
that  the  county  court  make  such  allowance  out  of  the  es- 
tate to  Emma  Blessing  Ludington  as  in  the  exercise  of  a 
sound  discretion  may  be  just,  and  that  the  sum  to  be  allowed 
to  her  be  paid  out  of  the  estate. 

John  27".  Burke,  attorney,  ajid  Charles  Quarles,  of  counsel, 
for  the  defendant  Emma  Blessing  Ludington. 

For  the  plaintiffs  as  respondents  there  was  a  brief  by  Blood- 
good)  Ke?nper  &  Bloodgood,  attorneys,  and  Jackson  B.  Kem- 
per, of  counsel;  for  the  plaintiffs  as  appellants  there  was  a 
brief  by  Turner,  Bloodgood  (6  Kemper,  attorneys,  and  Wink- 
ler, Flanders,  Smith,  Bottum  &  Vilas,  of  counsel;  for  the  de- 
fendants Patton,  White,  Eliot,  Ludington,  and  Van  Schaick, 
as  respondents  on  the  appeal  of  Emma  Blessing  Ludington, 
there  was  a  brief  by  Winkler,  Flanders,  Smith,  Bottum  & 
Vilas;  and  the  cause  was  argued  orally  by  Mr.  Kemper  and 
J  G.  Flanders. 

Cassoday,  0.  J.  Aside  from  the  Brown  tract  of  thirteen 
acres  of  land  in  Wauwatosa,  specifically  devised  to  his  grand- 
son Harrison  Ludington,  and  his  father,  Frederick,  and  which 
is  not  involved  in  this  controversy,  the  general  purposes  of 
the  testator,  as  expressed  in  his  will,  seem  to  have  been  to 
provide  for  his  wife  a  comfortable  home  and  support  during 
her  life,  in  lieu  of  all  dower  and  all  right  and  interest  in  his 
estate ;  and  for  that  purpose,  and  others  indicated  in  the 
will,  his  trustees  were  authorized  and  empowered,  during 
the  life  of  his  wife,  to  sell  and  convey  any  and  all  personal 
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property  and  any  and  all  real  estate,  and  convert  the  same 
into  money,  and  invest  and  keep  invested  the  same  for  the 
purposes  of  the  trust  therein  specified,  and  generally,  for 
such  purposes,  and  in  their  discretion,  to  convert  realty  into 
personalty  and  personalty  into  realty,  subject,  however,  to 
the  provisions  that  they  were  not  authorized  or  directed  to 
sell  and  convey  the  homestead,  unless  his  wife  should  re- 
move  therefrom  and  reside  elsewhere;  that  they  should  not 
sell  his  stocks,  mentioned,  until  April  1, 1893,  unless  his 
wife  and  his  youngest  child,  Frances  Z.,  surviving  at  the 
time  of  his  death,  should  both  die  prior  to  that  date,  and 
that  they  should  not  sell  or  convey  the  three  lots  described 
(which  for  convenience  we  will  designate  as  the  business 
blocks)  until  April  1,  1908,  unless  his  wife  and  Frances  Z. 
should  both  die  prior  to  that  date;  and  that,  subject  to  such 
conditions,  his  trustees  should,  during  the  life  of  his  wife, 
receive  the  rents,  issues,  and  profits  from  his  estate,  real, 
personal,  and  mixed,  and  out  of  the  same  first  pay  to  his 
wife  the  annuity  mentioned,  and  secondly  pay  and  distribute 
the  remainder  of  such  annual  rents,  issues,  and  profits,  semi- 
annually, "among  all"  his  "children  equally,  share  and 
share  alike,  the  issue  of  any  deceased  child  taking  by  repre- 
sentation the  share  thereof  which  his,  her,  or  their  parent 
would  have  taken,  if  living,"  and  upon  the  death  of  his  wife, 
and  subject  to  such  conditions  and  the  specific  bequests  and 
devises  mentioned  in  the  will,  they  were  to  divide  his  "  es- 
tate equally  among  all "  his  "  children,  share  and  share  alike, 
the  issue  of  any  deceased  child"  of  his  "to  take  by  repre- 
sentation the  share  which  his,  her,  or  their  parent  would 
have  taken  if  living;  ".  and  the  will  expressly  provides  that 
in  such  divisions  no  advancement  or  gift  to  any  of  his  chil- 
dren, prior  to  January  1, 18S3,  was  to  be  considered  or  taken 
into  the  account,  but  that  air  sums  advanced  and  charged 
by  the  testator  to  either  of  his  children  after  the  day  and 
year  last  mentioned  were  to  be  deemed  advancements  to 
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such  child,  and  to  be  taken  into  account  in  such  distribution. 
The  general  purpose  of  the  testator  to  treat  all  his  children 
alike  is  thus  strikingly  manifest.  Harrisoh  Ludington,  Jr., 
lived  for  four  years  and  five  months  after  the  death  of  hia 
father.  During  that  time  the  net  income  of  the  estate  was 
distributed  among  the  children  semi-annually,  the  last  dis- 
tribution having  been  made  November  9, 1895,  six  days  prior 
to  the  death  of  Harrison  Ludington,  Jr.  Since  that  time 
such  distribution  has  been  confined  to  the  five  living  chil- 
dren of  the  testator,  on  the  assumption  that  Harrison  Lud- 
ington, Jr.,  never  had  any  vested  interest  in  the  estate 
whatever,  and  that  he  lost  all  prospective  interest  in  the 
estate  by  having  died  prior  to  his  stepmother,  when  by  the 
terms  of  the  will  the  final  distribution  of  the  corpus  of 
the  estate  was  to  be  made,  subject,  however,  to  the  limita- 
tion on  the  power  of  the  sale  of  stock  until  April  1,  1893, 
and  of  the  business  blocks  until  April  1, 1908.  As  indicated, 
the  will  declares  that  "  the  issue  of  any  deceased  child  "  of 
the  testator  was  "  to  take  by  representation  the  share  which 
his,  her,  or  their  parent  would  have  taken  if  living,"  not 
only  of  the  corpus  of  the  estate  on  the  death  of  the  widow, 
but  also  of  the  remainder  of  the  "  annual  rents,  issues,  and 
profits,  semi-annually,"  after  satisfying  the  specific  bequests 
mentioned.  Upon  the  one  hand  it  is  contended  that  the 
words  "deceased  child,"  thus  mentioned,  refer  only  to  a 
child  who  should  die  prior  to  the  testator,  and  on  the  other 
hand  it  is  contended  that  they  also  refer  to  a  child  who  should 
survive  the  testator,  and  then  die  prior  to  the  death  of  the 
widow..   Which  of  these  contentions  is  correct  ? 

As  soon  as  the  will  was  admitted  to  probate,  it  took  effect, 
by  way  of  relation,  as  of  the  death  of  the  testator.  Bridge 
v.  Wardy  35  Wis.  6S7;  Scott  v.  West,  63  Wis.  552;  Graves  v. 
Mitchell,  90  Wis.  314;  In  re  Davis's  Will,  ante,  p.  455.  The 
language  of  the  will  must  be  construed  with  reference  to 
the  time  of  the  testator's  death.    Id.;  Twicer  v.  Bishop,  16 
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N.  T.  404.  It  has  frequently  been  held  that,  in  the  absence 
of  other  words  showing  a  contrary  intention,  the  words 
"  the  death  of  a  child,"  in  a  clause  of  a  will  similar  to  the 
one  last  above  quoted,  refer  to  a  death  during  the  lifetime 
of  the  testator.  Livingston  v.  Greene,  52  N.  T.  118;  Embury 
v.  Sheldon,  68  K  T.  227;  Robert  v.  Coming,  89  K  Y.  225; 
In  re  Mahan,  98  N.  Y.  372;  Quackenbos  v.  Kingsland,  102 
N.  Y.  128;  Vanderzee  v.  Slingerland,  103  M".  Y.  47;  Van 
Brunt  v.  Van  Brunt,  111  N.  Y.  178;  In  re  Tienken,  131 K  Y. 
391;  In  re  Brown,  154  N.  Y.  313.  In  this  last  case  it  was 
expressly  held  that  "  when  a  devise  or  bequest  is  made  to  a 
class,  as  l  to  children  of  children,'  the  class  will,  in  the  ab- 
sence of  a  definite  intention  disclosed  by  the  will,  be  ascer- 
tained and  determined  as  of  the  death  of  the  testator;  and, 
if  the  estate  then  vests,  it  vests  in  the  individual  benefici- 
aries as  tenants  in  common."  To  the  same  effect,  Smith  v. 
Ashurst,  34  Ala.  208;  Springer  v.  Congleton,  30  Ga.  976; 
Johnes  v.  Beers,  57  Conn.  295 ;  Whatt  v.  Converse,  146  Mass. 
345.  Thus,  it  is  stated  by  a  standard  text  writer,  in  effect, 
that  "a  devise  or  bequest  to  the  children  of  A.,  or  of  the 
testator,  means  prima  facie  to  those  of  that  class  in  exist- 
ence at  the  testator's  death,  provided  there  be  any  at  all  to 
answer  that  description ;  and  this  rule  extends  to  grandchil- 
dren, issue,  brothers,  nephews,  and  cousins;"  and  such  pre- 
sumption is  not  to  be  varied,  whether  an  aggregate  sum  be 
given  to  the  class,  or  a  certain  sum  to  each  member  of  the 
class.  Schouler,  Wills,  §  529.  In  the  case  at  bar  there  is 
nothing  in  the  will  to  indicate  that  by  use  of  the  words 
"deceased  child"  the  testator  meant  a  child  who  should  sur- 
vive him  and  then  die  prior  to  the  death  of  his  widow.  On 
the  contrary,  it  clearly  appears  from  the  will  that  he  meant 
that,  if  any  of  his  children  should  die  before  he  did,  then  the 
issue  of  such  child,  if  any,  should  take  "  the  share  which  his, 
her,  or  their  parent  would  have  taken  if  living."  The  man- 
ifest purpose  of  that  clause  in  the  will  was  to  prevent  such 
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share  from  lapsing,  as  at  common  law  it  would  have  done 
had  no  such  clause  been  inserted,  and  had  such  child  died 
prior  to  the  death  of  the  testator.  That  was  settled  120 
years  ago  in  the  celebrated  case  of  Ackroyd  v.  Smithson,  1 
Brown,  Ch.  503;  8.  G.  7  Eng.  Kul.  Cas.  8;  Schaffer  v.  Ket- 
tett>  14  Allen,  528.  Since  a  will  never  goes  into  effect  until 
the  death  of  the  testator,  it  is  very  obvious  that  a  bequest  or 
devise  contained  in  a  will  cannot  take  effect  in  favor  of  per- 
sons who  die  before  the  testator.  Downing  v.  Marshall,  23 
3T.  T.  370.  To  obviate  such  effect,  our  statute,  taken  sub- 
stantially from  New  York,  as  indicated  in  the  last  case  cited, 
provides  that,  "  when  a  devise  or  legacy  shall  be  made  to  any 
child  or  other  relation  of  the  testator  and  the  devisee  or 
legatee  shall  die  before  the  testator,  leaving  issue  who  shall 
survive  the  testator,  such  issue  shall  take  the  estate  so  given 
by  the  will  in  the  same  manner  as  the  devisee  or  legatee 
would  have  done  if  he  had  survived  the  testator,  unless  a 
different  disposition  shall  be  made  or  directed  by  the  will." 
Stats.  1898,  sec.  2289.  We  must  hold  that  by  the  words 
"deceased  child,"  contained  in  the  will,  the  testator  referred 
to  such  of  his  children  as  should  die  before  he  did.  But,  as 
indicated,  none  of  his  six  children  died  before  he  did.  On 
the  contrary,  they  are  all  still  living,  except  Harrison  Lud- 
ington,  Jr.,  who  died  without  issue.  By  the  will  the  net  in- 
come of  the  estate  was  to  be  distributed  semi-annually,  and 
the  corpus  of  the  estate  was  to  be  finally  divided  among  all 
of  the  testator's  children,  share  and  share  alike,  the  issue  of 
any  deceased  child  to  take  the  share  which  his,  her,  or  their 
parent  would  have  taken  if  living;  but  there  is  nothing  in 
the  will  as  to  such  share  going  to  the  survivors,  or  any  of 
them,  in  case  any  of  such  children  should  die  without  issue, 
nor  does  the  will  anywhere  undertake  to  make  any  disposi- 
tion of  the  share  of  any  such  child  dying  without  issue.  It 
is  not  the  case,  therefore,  where  the  share  of  one  dying  with- 
out issue  goes,  by  the  terms  of  the  will,  to  the  survivors  of 
Vol.  103—41 
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the  class,  as  in  Scott  v.  West,  63  Wis.  533,  where  the  testator, 
after  the  death  of  his  two  daughters,  by  the  fourth  clause  of 
his  will  devised  and  bequeathed  all  the  remainder  of  his  es- 
tate to  his  "surviving  grandchildren  and  to  the  legal  issue 
of  any  deceased  grandchild."  See,  also,  Campbell  v.  Stokes, 
142  TS.  Y.  23. 

In  "support  of  the  judgment  on  the  merits  it  is  contended, 
and  the  trial  court  held,  that  upon  the  death  of  the  testator 
no  right,  title,  or  interest  in  any  part  of  the  testator's  estate 
vested  in  any  of  his  children,  but  that  the  right,  title,  and 
interest  of  all  of  his  estate,  real,  personal,  and  mixed,  be- 
came, on  his  death,  vested  in  his  executors  and  trustees  and 
their  successors  in  office,  and  that  they  took  the  absolute 
title  thereto  and  the  whole  thereof.  Such  ruling  and  con- 
tention is  challenged  by  the  widow  of  Harrison  Ludington, 
Jr.,  on  the  ground  that  upon  the  death  of  the  testator,  and 
aside  from  the  specific  devise  and  specific  bequests  men- 
tioned, the  entire  equitable  right,  title,  and  interest  of  the 
estate  passed  to,  and  became  vested  in,  the  six  children 
equally,  share  and  share  alike,  subject  only  to  the  execution 
of  the  trust.  As  indicated,  and  with  the  exceptions  men- 
tioned, the  the  testator  by  his  will  gave,  devised,  and  be- 
queathed all  his  estate  to  his  executors  and  their  successors 
in  trust  during  the  life  of  the  testator's  widow,  for  the1  uses 
and  purposes  therein  mentioned,  with  authority  and  power, 
in  their  discretion  and  for  the  purposes  of  the  trusts  therein 
specified,  to  sell  and  convey,  and  to  convert  personalty  into 
realty  and  realty  into  personalty,  an<V  to  invest  and  keep 
the  same  invested,  for  the  purposes  mentioned,  subject  to 
the  limitations  and  directions  therein  specified.  The  valid- 
ity of  the  trust  is  conceded.     Stats.  1898,  sec.  2081. 

Our  statutes  in  respect  to  the  "  nature  and  qualities  of 
certain  estates,"  and  "  of  uses  and  trusts,"  are  taken  almost 
entirely  from  New  York.  Id.  ch.  95, 96 ;  IE.  S.  N.  Y.  [1829] 
pt.  II,  ch.  I,  tit.  II,  arts.  1,  2.    Among  others,  they  contain 
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provisions  to  the  effect  that  "  estates,  as  respects  the  time 
of  their  enjoyment,  are  divided  into  estates  in  possession  and 
estates  in  expectancy;"  that  "an  estate  in  expectancy  is 
where  the  right  to  the  possession  is  postponed  to  a  future 
period;  "  that  "estates  in  expectancy  are  divided  into  ' fut- 
ure estates  and  reversions;'"  that  "a  future  estate  is  an 
estate  limited  to  commence  in  possession  at  a  future  day ; " 
that  "  when  a  future  estate  is  dependent  ufxm  a  precedent 
estate  it  may  be  termed  a  remainder,  and  may  be  created 
and  transferred  by  that  name;"  that  "future  estates  are  ' 
either  vested  or  contingent;"  that  " they  are  vested  when 
there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  lands  upon  the  ceasing  of  the 
intermediate  or  precedent  estate;"  that  "they  are  contin- 
gent whilst  the  person  to  whom,  or  the  event  upon  which, 
they  are  limited  to  take  effect,  remains  uncertain;"  that 
"  expectant  estates  are  descendible,  devisable  and  alienable 
in  the  same  manner  as  estates  in  possession; "  that  "  where 
an  expectant  estate  ...  is  created  by  devise,  the  death 
of  the  testator  shall  be  deemed  the  time  of  the  creation  of 
the  estate;"  that  "a  devise  of  lands  to  executors  or  other 
trustees,  to  be  sold  or  mortgaged,  where  such  trustees  are 
not  also  empowered  to  receive  the  rents  and  profits,  shall 
vest  no  estate  in  the  trustees;  but  the  trust  shall  be  valid  as 
a  power,"  etc. ;  that  "  every  express  trust,  valid  as  such  in 
its  creation,  except  as  herein  otherwise  provided,  shall  vest 
the  whole  estate  in  the  trustees,  subject  only  to  the  execution 
of  the  trust;  and  the  person  for  whose  benefit  the  trust  was 
created  shall  take  no  estate  or  interest  in  the  lands,  but  may 
enforce  the  performance  of  the  trust;"  but  this  last  "sec- 
tion shall  not  prevent  any  person  creating  a  trust  from  de- 
claring to  whom  the  lands  to  which  the  trust  relates  shall 
belong  in  the  event  of  the  failure  or  determination  of  the 
trust,  nor  shall  it  prevent  him  from  granting  or  devising 
such  lands  subject  to  the  execution  of  the  trust;  and  every 
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such  grantee  shall  have  a  legal  estate  in  the  lands  as  against 
all  persons  except  the  trustees  and  those  lawfully  claiming 
under  them ; "  and  that  "  whenever  an  express  trust  is  cre- 
ated every  estate  and  interest  not  embraced  in  the  trust  and 
not  otherwise  disposed  of  shall  remain  in  or  revert  to  the  per- 
son creating  the  trust  or  his  heirs  as  a  legal  estate."  Stats. 
1898,  sees.  2031-2035,  2037,  2059,  2060,  2065,  2082,  2086- 
2088. 

Under  such  statutes  it  is  well  settled  in  New  York  "  that 
the  trustees  take  a  legal  estate  commensurate  with  the  equi- 
table estate,  and  that  outside  of  that  there  may  be  remain- 
ders and  future  estates,  or  powers  of  sale  adequate  to  termi- 
nate the  trust."  In  re  Tienken,  131  N.  Y.  401.  See,  also, 
Manice  v.  Manice,  43  N.  Y.  363,  364,  and  cases  there  cited. 
In  that  case,  as  in  the  case  at  bar,  there  were,  outside  of 
the  trust,  and  in  the  language  of  the  statute  quoted  (sec. 
2033),  "  future  estates  and  reversions,"  either  disposed  of  by 
the  will,  or  passed  by  descent  under  the  statute  (sec.  2270). 
So  it  has  been  held  in  New  York  that,  "  where  an  estate  is 
devised  in  trust,  to  provide  an  income  for  life  beneficiaries, 
and  at  their  death  to  divide  among  remaindermen  as  to 
whom  there  is  no  uncertainty,  the  trust  estate  vests,  in  the 
trustees,  not  absolutely,  but  subject  to  the  remainder  over 
on  the  termination  of  the  trust,  and  the  remainder  does  not 
vest  in  the  trustees  at  all."  In  re  Brown,  154  N.  Y.  314. 
So  it  has  been  held  in  that  state:  "Where  the  apparent  in- 
tention of  the  testator  is  that  remainders  shall  vest  in  per- 
sons as  to  whom  there  is  no  uncertainty,  subject  to  the  life 
estate,  or  estates  created  by  the  will,  .  .  .  the  disposition 
relates  back  to  the  time  of  the  testator's  death,  and  the  vest- 
ing is  of  that  date.  The  presence  in  a  will  of  an  imperative 
power  of  sale,  given  to  the  executors  to  be  exercised  at  a 
future  time,  does  not  necessarily  prevent  a  vesting,  espe- 
cially when  it  is  apparent  from  the  other  provisions  of  the 
will  that  it  was  intended  that  the  estate  should  vest  pres- 
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ently."  Id.  This  court  Kas  construed  such  statutes  as  vest- 
ing the  legal  estate  or  title  in  the  trustees  for  the  purposes 
of  the  trust,  and  vesting  the  equitable  estate  in  the  cestui 
que  trust.  Baker  v.  McLeoffs  Estate,  79  Wis.  540,  541,  and 
cases  there  cited. 

In  some  of  the  cases  cited  above,  and  in  several  hereinafter 
cited,  it  was  held  that  the  power  of  sale  in  no  manner  en- 
larged or  changed  the  quality  of  the  estate  vested  in  the 
trustees.  Under  such  statutes  it  has  also  been  frequently 
held  in  that  state,  in  effect,  that  where  an  estate  is  given, 
devised,  and  bequeathed  to  executors  in  trust  to  be  paid  over 
to  a  person  or  class  of  persons  named  or  described,  upon  an 
event  which  is  uncertain  at  the  time  of  the  creation  of  the 
estate  and  may  never  happen,  or  to  a  person  or  to  persons 
then  unascertainable,  the  right  to  such  payment  is  contin- 
gent and  not  vested.  Gilman  v.  Beddington,  24  N.  Y.  9 ; 
Manice  v.  Manice,  43  N.  Y.  378,  379;  Smith. v.  Edwards,  88 
N.  Y.  92,  104;  Shipman  v.  Rollins,  98  N.  Y.  311;  In  re 
Boer,  147  M".  Y.  348.  But  even  "the  general  rule  that, 
when  a  testamentary  gift  is  found  only  in  a  direction  to  di- 
vide at  a  future  time,  the  gift  is  future  and  contingent  and 
not  vested,  is  subordinate  to  the  primary  canon  of  construc- 
tion, that  the  intent  to  be  collected  from  the  whole  will 
must  prevail."  In  re  Brown,  supra;  Goelel  v.  Wolf,  113 
N.  Y.«405.  The  direction  for  the  trustees  to  pay  over  or 
distribute  the  net  income  of  the  estate,  or  a  portion  thereof, 
annually,  or  at  other  stated  periods,  to  the  beneficiaries, — 
as,  for  instance,  the  children  of  the  testator,  in  the  case  at 
bar, —  is  evidence  of  an  intent  on  the  part  of  the  testator 
to  vest  the  equitable  estate  in  them  immediately  upon  the 
death  of  the  testator.  In  re  Brown,  supra.  See,  also,  WU- 
lettfs  Adm'r  v.  Butter's  Adm'r,  84  Ky.  317 ;  Toms  v.  Williams, 
41  Mich.  565.  This  will  be  more  fully  supported  by  author- 
ities hereinafter  cited. 

On  the  other  hand,  it  has  been  frequently  held,  under  such 
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statutes,  in  that  state,  in  effect,  that  where,  as  here,  an  estate 
is  given,  devised,  and  bequeathed  to  executors  in  trust  to 
collect  the  rents,  issues,  and  profits  or  income  thereof  during 
the  life  of  the  widow,  and  to  pay  over  to  her  annually  a 
certain  part  thereof,  and  the  balance  thereof  to  be  paid  over 
and  distributed  semi-annually  among  all  of  the  testator's 
children  living  at  the  time  of  his  death,  equally,  share  and 
share  alike,  and  upon  the  death  of  the  widow  to  divide  the 
corpus  of  the  estate  equally  among  all  his  children,  share 
and  share  alike,  such  estate  becomes  vested  in  such  children 
immediately  upon  the  death  of  the  testator,  subject,  of  course, 
to  the  execution  of  the  trust.  Such  an  estate  satisfies  the 
statute  which  declares,  in  effect,  that  future  estates  are 
vested  when  there  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  estate  upon  the 
ceasing  of  the  intermediate  or  precedent  estate  (Stats.  1898, 
sec.  2037).  Saxton  v.  Webber,  83  Wis.  62±.  Chief  Justice 
Denio  states  the  rule  thus :  "  The  leading  inquiry  upon  which 
the  question  of  vesting  or  not  vesting  turns  is  whether  the 
gift  is  immediate,  and  the  time  of  payment  or  of  enjoyment 
only  postponed,  or  is  future  and  contingent,  depending  upon 
the  beneficiary  arriving  of  age,  or  surviving  some  person, 
or  the  like.  If  futurity  is  annexed  to  the  substance  of  the 
gift,  the  vesting  is  suspended;  but,  if  it  appear  to  relate  to 
the  time  of  payment  only,  the  legacy  vests  imtanter.  .  .  . 
And  words  directing  division  or  distribution  between  two 
or  more  objects  at  a  future  time  are  equivalent  to  a  direction 
to  pay."  Everitt  v.  Everitt,  29  BT.  Y.  75.  See  Stark  v.  Conde, 
100  Wis.  641.  In  that  New  York  case  it  was  held  that  the 
interest  in  the  fund  created  for  the  benefit  of  the  younger 
children  vested  in  them  immediately  upon  the  death  of  the 
testator,  though  the  fund  was  not  payable  to  them  until  the 
youngest  child  attained  her  majority.  See,  also,  Embury  v. 
SMdon,  68  K  Y.  227;  In  re  Malum,  98  K  Y.  372;  Van 
Brunt  v.  Van  Brunt,  111  N.  Y.  178;  Bowditch  v.  AyravU, 
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138  N.  T.  222.  It  has  also  been  held  in  New  York  that, 
"  where  by  the  terms  of  a  bequest  the  gift  is  to  be  severed 
instanter  from  the  general  estate,  and  to  be  held  by  trustees 
for  a  specified  time  for  the  benefit  of  the  legatee,  and  then 
to  be  paid  over  to  him,  and  in  the  meantime  the  interest 
thereof  to  be  paid  to  him,  this  is  indicative  of  the  intent  of 
the  testator  that  the  legatee  shall  at  all  events  have  the 
principal,  and  is  to  wait  only  for  the  payment  until  the  day 
fixed."  Warner  v.  Durant,  76  N.  Y.  133.  In  Goebd  v.  Wolf, 
113  K  Y.  405,  the  testator  gave  the  residue  of  his  estate  to 
trustees,  in  trust  to  pay  one  half  of  the  net  profits  and  in- 
come to  his  widow  for  the  support  of  herself  and  her  minor 
children,  and  to  apply  the  other  half  in  payment  of  mort- 
gages, and  after  such  payment  to  invest  the  residue  for  the 
benefit  of  his  children;  and  then,  after  providing  for  an  ad- 
vancement to  each  child  upon  becoming  of  age  or  marrying, 
he  directed  that  upon  the  death  of  his  widow,  and  his  young- 
est child  becoming  of  age>  his  estate  should  be  equally  di- 
vided among  his  children;  and  it  was  "held  that  the  gift 
was  not  to  the  children  as  a  class,  but  each  took  a  vested 
remainder  in  one  fourth  of  the  residuary  estate,  dependent 
upon  the  termination  of  the  trust,  and  that  the  share  of  the 
one  who  died,  with  the  accumulations  of  income  therefrom, 
descended  to  his  heirs  or  next  of  kin  according  to  the  nature 
of  the  property;  also,  that  such  descendants  were  entitled 
to  any  income  that  may  hereafter  accrue  during  the  trust 
period." 

So  it  has  been  held  in  that  state  that  "  a  remainder  is  not 
to  be  considered  as  contingent  in  any  case  where,  consist- 
ently with  the  intention  of  the  testator,  it  may  be  construed 
as  being  vested."  Uersee  v.  Simpson,  154  N.  Y.  496.  Even 
"  the  words  '  from  and  after,'  in  a  testamentary  gift  of  a  re- 
mainder, following  a  life  estate,  do  not  make  the  remainder 
contingent  and  prevent  its  being  construed  as  vested,  where 
there  is  nothing  else  on  the  face  of  the  will  tending  to  show 
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that  the  vesting  of  the  remainder  was  postponed,  or  intended 
to  be  postponed,  beyond  the  death  of  the  testator."  Id.  See, 
also,  Wellfordv.  Snyder,  137  XL  8.  521 ;  Dale  v.  White,  33  Conn. 
294;  Johnesv.  Beers,  57  Conn.  295;  Scqfidd  v.  Olcott,  120  111. 
362;  Orvtnmer  v.  Friederieh,  164  111.  245 ;  Owens  v.  Dunn,  85 
Tenn.  131;  Wedekind  v.  BMenberg,  88  Ky.  114;  Marsh  v. 
Hoyt,  161  Mass.  459;  Heed's  Appeal,  118  Pa.  St.  215;  NeiUon 
v.  Bishop,  45  N.  J.  Eq.  473 ;  BonneWs  Ex'rs  v.  BonneU,  47  X. 
J.  Eq.  540 ;  Cook  v.  McDowell,  52  K  J.  Eq.  351.  Some  of  these 
cases  are  quite  similar  to  the  case  at  bar.  Thus,  in  the  last 
case  cited,  the  testator  directed  his  executors  to  sell  his  real 
estate,  and  invest  the  proceeds  during  the  life  of  his  widow, 
and  upon  her  death  divide  the  corpus  of  the  estate  between 
his  six  children,  share  and  share  alike;  and  in  case  any  of 
his  children  should  "  die  before  receiving  their  share,  leav- 
ing issue,"  then  he  gave,  devised,  and  bequeathed  "  to  such 
issue  the  share  the  parent  would  have  taken  if  living."  One 
of  his  children,  a  son,  survived' his  father,  but  died  without 
issue  before  he  came  into  actual  possession  of  any  part  of 
the  estate ;  and  it  was  held,  in  effect,  that  upon  the  death 
of  the  testator  such  son  took  a  vested  interest  in  one  sixth 
part  of  the  estate,  which  passed  by  his  will,  subject  to  the 
execution  of  the  trust.  The  case  of  BonneLVs  JEtfrs  v.  Bon- 
neU, supra,  is  quite  similar. 

The  cases  in  this  court,  so  far  as  they  have  any  bearing 
upon  the  question  presented,  are  in  harmony  with  the  views 
expressed.  In  Baker  v.  McLeodys  Estate,  79  Wis.  534,  the 
testator  died  leaving  a  will,  executed  a  week  before,  and  in 
and  by  which  he  gave,  devised,  and  bequeathed  all  his  estate 
to  a  trustee,  in  trust,  with  power  of  sale  and  reinvestment,, 
and  to  pay  debts  and  expenses,  and  to  pay  Miss  Ritchie, 
who  had  had  the  care  of  his  little  girl,  Annie  May,  then  less 
than  four  years  old,  since  the  death  of  his  wife,  and  to  pay 
and  apply  the  rents,  profits,  and  income  thereof  to  the  main- 
tenance and  education  of  Annie  May  until  she  should  be- 
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come  twenty-one  years  of  age,  and  then  the  residue  to  be 
paid  over  and  transferred  to  her,  but  that,  in  case  Annie 
May  should  die  under  twenty-one  years  of  age,  then  such 
remainder  should  immediately  be  paid,  applied,  and  disposed 
of  as  follows:  $2,000  t<5  Miss  Ritchie,  if  living;  $8,000  to  a 
church  named ;  and  the  balance  to  the  executors  and  trust- 
ees. Annie  May  married,  and  subsequently  gave  birth  to  a 
little  boy,  named  George,  and  then  died  before  she  was 
twenty-one  years  of  age;  and,  in  construing  the  will,  this 
court  held  that  the  estate  vested  in  Annie  May  immediately 
upon  the  death  of  her  father,  subject  only  to  the  condition 
that,  in  case  she  should  die  under  age  and  without  hsue^  then 
the  gift  over  to  Miss  Ritchie,  the  church,  .and  executors 
should  become  effectual.  Following  the  adjudications  in 
England  and  this  country,  the  words  "  without  issue  "  were 
supplied  by  construction.  DunZap  v.  Greer  [1899],  1  Ir.  Rep. 
Ch.  324.  In  Burnham  v.  Burnham,  79  Wis.  557,  the  testator, 
by  his  will,  executed  April  22, 1874,  after  making  certain  be- 
quests, and  subject  to  certain  provisions,  gave  to  his  wife  an 
estate  for  life,  with  remainder  to  his  children,  including  Dan- 
iel G.,  who  became  an  inebriate  and  spendthrift,  and  was  put 
under  guardianship.  Thereupon,  on  February  3,  1883,  the 
testator  executed  a  codicil  to  his  will,  wherein  he  declared 
that  his  son  Daniel  G.  should  not  have  nor  receive  any  part 
of  his  estate  unless  within  five  years  after  his  death  Daniel  G. 
should  reform  and  become  a  sober  and  respectable  citizen, 
of  good  moral  character,  of  which  his  executors  were  to  be 
the  sole  judges;  that  the  executors  were  to  hold  the  share 
which  would  otherwise  go  to  Daniel  G.  in  trust  during  the 
five  years,  and  pay  out  of  the  same  $200  a  year  for  the  support 
and  education  of  each  of  Daniel  G.'s  children,  etc.  March  % 
1889,  the  testator  died,  leaving  an  estate  of  $1,000,000. 
April  4, 1889,  the  will  and  codicil  were  admitted  to  probate. 
January  18, 1890,  Daniel  G.  died  intestate,  leaving  a  widow 
and  three  children.    In  construing  the  will,  this  court  held, 
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in  effect,  that,  upon  the  death  of  the  testator,  Daniel  G.'s 
share  of  the  estate  immediately  vested  in  him,  subject  to 
be  divested  by  failure  to  perform  the  conditions  named,  and 
that  the  mere  fact  that  the  conditions  were  possible  at  the 
time  the  will  went  into  effect,  but  afterwards  became  impos- 
sible by  the  act  of  God,  did  not  operate  to  divest  the  estate, 
but  upon  the  death  of  Daniel  G.  the  same  became  absolute. 
JStark  v.  Conde,  100  Wis.  643.  . "  In  the  construction  of  wills, 
the  law,  in  doubtful  cases,  leans  ill  favor  of  an  absolute, 
rather  than  a  defeasible,  estate;  of  a  vested,  rather  than  a 
-contingent,  one;  of  the  primary,  rather  than  the  secondary, 
interest;  of  the  first,  rather  than  the  second,  taker,  as  the 
principal  object  of  the  testator's  bounty;  and  of  a  distribu- 
tion as  nearly  conformed  to  the  general  rules  of  inheritance 
as  possible."  Smith }8  Appealy  23  Pa.  St.  9 ;  Burnham  v.  Burn- 
ham,  79  Wis.  566. 

On  the  death  of  the  testator,  Harrison  Ludington,  Jr.,  was 
living,  and  soon  after  married,  and  after  a  few  years  died 
without  issue,  leaving  a  will,  which  was  admitted  to  probate, 
and  in  and  by  which  he  gave,  devised,  and  bequeathed  all 
his  property  to  his  widow,  the  defendant  Emma  Blessing 
Ludington.  Except  as  provided  in  the  will,  and  subject  to 
the  trusts  and  limitations  therein  contained,  and  for  the  rea- 
sons given,  we  must  hold  that  immediately  upon  the  death 
of  the  testator  the  reversionary  and  equitable  interests  in 
the  estate  became  vested  in  his  six  children  then  living, 
equally,  share  and  share  alike,  and  upon  the  death  of  Har- 
rison Ludington,  Jr.,  November  15,  1895,  his  share  thereof 
passed  to  his  widow,  as  devisee  and  legatee,  and  that  she 
thereupon  became  entitled,  and  is  entitled,  to  the  same  share 
of  the  rents,  issues,  profits,  and  income  thereof,  and  the  same 
share  of  the  residue  of  the  estate  upon  final  division  thereof, 
as  her  husband  would  have  been  entitled  to  if  he  were  still 
living.  In  other  respects  the  will  appears  to  have  been  cor- 
rectly construed  by  the  trial  court. 
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The  plaintiff,  as  executors  and  trustees,  have  appealed 
from  that  part  of  the  judgment  awarding  costs  and  dis- 
bursements of  each  and  every  party  to  the  action  to  be  paid 
out  of  the  estate,  and  directing  the  county  court  to  make 
allowance  to  the  respective  parties  for  counsel  fees  out  of 
the  estate.  This  court  has  just  condemned  such  rulings. 
In  re  Danges*  Estate,  ante,  p.  497.  What  is  there  said  by 
my  Brother  Dodge  fully  covers  the  questions  involved  in 
the  appeal  of  the  plaintiffs  in  the  case  at  bar.  Further  dis- 
cussion is  unnecessary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed on  both  appeals,  and  the  cause  is  remanded  with 
direction  to  enter  judgment  in  accordance  with  this  opinion. 
Taxable  costs  and  disbursements  are  to  be  allowed  in  favor 
of  the  defendant  Emma  Blessing  Ludington  and  against  the 
plaintiffs,  both  in  this  court  and  the  trial  court;  the  same 
to  be  payable  out  of  the  estate. 


Wisoonsik  Industrial  School  for  Girls,  Appellant,  vs.  Clark 
County,  Eespondent. 

May  16— September  26, 1899. 

Industrial  school  corporations:  Maintenance  of  children  committed 
thereto:  Counties:  Construction  of  statutes:  Constitutional  law: 
Power  of  judges  at  chambers:  Commitment  of  children  to  industrial 
schools:  Liberty  of  person:  Tried  by  jury:  Taxation:  Public  service. 

1.  The  expense  of  maintaining  children,  committed  under  sees.  1546, 1547, 

R.  S.  1878,  to  industrial  school  corporations,  is  chargeable  to  the 
counties  from  which  the  commitments  are  made  unless  otherwise 
specified  therein. 

2.  When  a  statute  is  open  to  judicial  construction  the  court  should  look 

to  the  whole  and  every  part  of  the  law,  to  the  intent  apparent  there- 
from, the  subject  matter,  the  effect  and  consequences,  and  the 
apparent  reason  thereof,  and  then  give  effect  to  the  idea  in  the 
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legislative  mind  in  its  enactment  if  that  can  reasonably  be  discov- 
ered and  spelled  out  of  the  words  they  used  to  express  it,  though 
it  violates  the  literal  sense  of  such  words. 

8.  The  legislative  will  attempted  to  be  expressed  in  a  statute,  though 
determinable  only  by  judicial  construction,  when  so  determined  is 
as  much  a  part  of  the  law  as  if  it  were  literally  expressed. 

4  The  constitutional  provision,  sec.  2,  art  VII,  vesting  the  judicial 
power  of  the  state  in  courts,  does  not  deprive  judges  of  such  courts 
from  exercising  such  powers  at  chambers  as  were  customarily  ex- 
ercised before  the  constitution,  or  any  other  power  of  a  judicial 
nature  authorized  by  the  legislature,  not  requiring  a  trial  of  an 
issue  of  fact. 

5.  The  commitment  of  a  child  to  an  industrial  school  corporation,  not 
as  a  punishment  for  crime  but  to  furnish  the  child  needed  guardian- 
ship, maintenance,  and  care  for  its  benefit  and  that  of  society,  is 
not  an  interference  with  personal  liberty  requiring  a  trial  by  jury 
to  justify  it 

&  The  taxing  power  of  the  state  cannot  be  used  to  furnish  a  gratuity 
to  a  person  or  corporation  engaged  in  a  private  enterprise,  though 
it  be  one  in  which  many  persons  are  interested;  but  it  may  be  used 
to  compensate  such  person  or  corporation  for  a  public  service. 

7.  The  test  of  whether  an  agency  may  be  used  by  the  state,  or  par- 

ticular political  subdivision  thereof,  by  legislative  authority,  to  per- 
form service  at  public  expense,  is  not  whether  the  agency  is  private, 
but  whether  the  service  is  within  governmental  functions.  If  the 
purpose  of  the  employment  be  public  and  constitutional,  and  the 
agency  be  an  appropriate  means  to  accomplish  such  purpose,  and 
not  prohibited  by  state  or  national  constitution,  it  is,  under  reason- 
able regulations,  constitutional 

8.  Where  a  child,  by  reason  of  poverty  or  other  cause,  stands  in  need  of 

proper  parental  care  and  maintenance,  it  is  a  legitimate  govern- 
mental function  to  furnish  the  necessary  relief;  and  the  employ- 
ment of  a  private  corporation,  organized  specially  to  care  for  children 
in  such .  situations,  is  the  use  of  an  appropriate  means  to  perform 
the  duty  of  the  state,  and  is  constitutional 
[Syllabus  by  Marshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Clark  county : 
James  O'Neill,  Circuit  Judge.     Reversed. 

According  to  the  complaint,  plaintiff,  during  the  times 
mentioned  therein,  was  an  industrial  school  corporation  or- 
ganized under  the  laws  of  this  state.    Certain  vicious,  aban- 
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doned,  incorrigible,  and  vagrant  children,  specified,  were  duly 
committed  to  its  custody  and  care  by  the  county  judge  of 
the  defendant  county,  and  such  county,  by  reason  thereof 
and  of  the  services  rendered  by  plaintiff  in  the  care  and 
maintenance  of  such  children  from  November,  1894,  to  No- 
vember, 1897,  inclusive,  became  indebted  to  plaintiff  in  the 
sum  of  $1,968.64.  No  contract  was  made  with  the  county 
for  the  maintenance  of  such  children,  but  for  the  years  prior 
to  1894  it  customarily  paid  plaintiff,  without  objection,  $2.50 
per  week  for  each  such  child ;  and  the  care  and  maintenance 
from  November,  1894,  to  November,  1897,  inclusive,  was  rea- 
sonably worth  that  price  per  week.  There  were  further  alle- 
gations that  plaintiff  properly  filed  its  claim  with  the  county 
clerk  for  the  indebtedness  mentioned,  for  consideration  and 
allowance  by  the  county  board.  The  claim  was  disallowed 
by  such  board.  Plaintiff  took  an  appeal  to  the  circuit  court 
in  due  form  of  law  and  there  made  a  formal  complaint  pur- 
suant to  the  court's  order.  "When  the  matter  first  came  on 
for  hearing  in  the  circuit  court,  plaintiff's  complaint  con- 
sisted of  its  claim  as  filed  with  the  county  clerk,  to  which 
defendant  had  filed  a  general  demurrer.  The  issue  thus 
formed  was  decided  in  plaintiff's  favor,  with  leave  to  the 
defendant  to  answer  on  the  usual  terms  within  ten  days 
after  service  of  a  formal  complaint.  A  complaint  was  served 
in  due  time,  to  which  defendant  demurred  generally.  The 
issue  thus  formed  was  heard  without  objection  and  decided 
in  defendant's  favor.  The  appeal  is  from  the  order  accord- 
ingly entered. 

For  the  appellant  there  were  briefs  by  K  E.  Chopin,  at- 
torney, and  MacBride  <&  Mac  Bride,  of  counsel,  and  oral 
argument  by  Mr.  Chapin  and  Mr.  R.  J.  MacBride. 

For  the  respondent  there  was  a  brief  by  S.  M.  Marsh,  dis- 
trict attorney,  and  Geo.  L.  Jacques,  of  counsel,  and  oral  argu- 
ment by  Mr.  Jacques.  They  contended,  inter  alia,  that  when, 
in  the  revision  of  an  act,  portions  of  the  original  act  are 
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retained  and  portions  omitted,  those  omitted  are  deemed  to 
be  annulled  and  repealed,  and  cannot  be  revived  by  construc- 
tion. Sengpeil  v.  Spang,  47  Wis.  28 ;  Bogie  v.  Waupun,  75 
Wis.  1;  Abraham  v.  Agnew,  83  Wis.  246;  EottsoU  v.  Two 
Rivera  Mfg.  Co.  96  Wis.  324;  Evans  v.  Curtiss,  98  Wis.  9T; 
Smith  v.  JEau  Claire,  78  Wis.  457;  Ooodno  v.  Oakhosh,  31 
Wis.  127.  If  a  statute  creates  a  liability  when  otherwise 
none  would  exist,  it  must  be  strictly  construed.  Sutherland, 
Stat.  Const.  371;  Steamboat  Ohio  v.  Stunt,  10  Ohio  St.  582; 
Moyer  v.  Pa.  S.  Co.  71  Pa.  St.  293;  Lane's  Appeal,  105  Pa, 
St.  49;  O'Reilly  v.  Bard,  105  Pa.  St.  569;  Matter  of  Hollister 
Bank,  27  K  Y.  393. 

The  following  opinion  was  filed  June  2, 1899: 

Marshall,  J.  The  following  propositions  are  urged  in 
support  of  the  order  appealed  from,  either  one  of  which,  if 
sound,  is  fatal  to  plaintiff's  cause  of  action:  (1)  The  expense 
of  care  and  maintenance  of  children  committed  to  industrial 
schools  of  this  state  by  county  judges  under  sec.  1547,  R.  S. 
1878,  and  received,  cared  for,  and  maintained  accordingly 
under  sec.  1786,  R.  S.  1878,  is  not  by  statute  imposed  on  the 
counties  from  which  the  children  are  committed.  (2)  The  stat- 
ute purporting  to  confer  on  judges  of  courts  of  record  author- 
ity to  commit  children  to  industrial  schools  contravenes  the 
constitutional  provision  vesting  all  judicial  power  in  certain 
specified  courts  created  by  legislative  enactment  pursuant 
thereto,  and  contravenes  the  constitutional  guaranty  of  trial 
by  jury.  (3)  The  duty  of  maintaining  dependent  children, 
so  far  as  assumed  and  exercised  as  a  function  of  government, 
cannot  be  delegated  to  a  private  corporation  to  be  performed 
at  public  expense.  (4)  Children  not  paupers  or  restrained  of 
their  liberty  as  punishment  for  crime  cannot  be  maintained 
at  public  expense  by  a  private  corporation.  We  will  con- 
sider each  of  such  propositions. 

1.  There  is  no.  county  liability  in  the  circumstances  stated 
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in  the  first  proposition  unless  there  is  a  statute  expressly  or 
by  necessary  implication  creating  it.  To  determine  whether 
such  a  statute  exists,  at  the  outset  recourse  must  be  had  to 
the  first  legislation  on  the  general  subject  of  caring  for  chil- 
dren in  state  industrial  schools,  and  a  comparison  of  it  with 
the  law  on  such  subject  as  it  now  exists. 

Following  precedents  in  other  states  dating  at  least  as 
early  as  1826  {Ex  parte  Crouse,  4  Whart.  9),  the  legislature 
of  this  state  enacted  ch.  325,  Laws  of  1875,  providing  for  the 
organization  of  industrial  schools  for  the  care,  guardianship, 
education,  and  training  of  such  boys  and  girls  as  should  be 
committed  to  their  custody  for  that  purpose  under  its  pro- 
visions. In  order  to  insure  the  beneficent  object  of  the  law 
it  was  provided  that  each  organization  should  be  composed 
in  whole  or  in  part  of  ladies  not  less  than  twenty  years  of 
age.  The  law  contemplated  the  organization  of  corporations 
without  capital  stock,  for  purely  charitable  purposes,  with- 
out income  other  than  to  pay  the  expenses  of  the  work  to  be 
conducted.  T^e  only  requisite  to  membership  was  that  an 
applicant  therefor  should  be  a  contributor  to  the  expense  of 
the  corporation  in  the  manner  provided  for  in  the  by-laws. 
No  provision  was  made  for  distribution  of  profits,  as  there 
was  to  be  no  such  feature  as  profits  to  members.  The  ob- 
ject was  to  enable  several  persons  to  unite  and  act  as  one  in 
caring  for  and  maintaining  such  boys  and  girls  as  might 
stand  in  need  of  such  services  for  the  reasons  mentioned 
in  the  law.  Any  judge  of  a  court  of  record,  among  other 
officers,  was  authorized  to  cause  to  be  brought  before  him 
any  male  child  under  the  age  of  twelve  years,  or  any  female 
child  under  the  age  of  sixteen  years,  found  begging  or  re- 
ceiving alms,  or  in  a  public  street  for  that  purpose,  or  found 
wandering  without  a  home  or  settled  abiding  place,  proper 
guardianship,  or  means  of  subsistence,  or  found  destitute, 
either  by  means  of  being  an  orphan  or  having  a  parent  or 
parents  undergoing  imprisonment,  or  frequenting  the  corn- 
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pany  of  reputed  thieves  or  lewd,  wanton,  or  lascivious  per- 
sons, or  notorious  resorts  of  bad  characters,  or  found  wan- 
dering in  streets,  alleys,  or  public  places,  belonging  to  the 
class  of  children  called  "  rag-pickers,"  or  an  inmate  of  a  house 
of  ill  fame  or  poor  house,  whether  in  common  with  its  par- 
ent or  parents  or  otherwise,  or  abandoned  in  any  way  by 
parents  or  guardian,  or  without  means  of  subsistence  or  sup- 
port. Having  brought  any  child  of  the  description  men- 
tioned before  him,  the  judge  was  authorized,  upon  being  sat- 
isfied that  the  welfare  of  such  child  would  be  promoted 
thereby,  to  order  it  sent  to  an  industrial  school  organized 
under  the  act,  to  be  kept  and  maintained  at  the  expense  of 
the  county  until  it  arrived  at  the  age  of  twenty-one  years,  or 
was  sooner  discharged  as  provided  in  the  act;  and  it  was 
expressly  provided  that  a  child  so  placed  should  be  there 
maintained  at  the  expense  of  the  county.  The  act  further 
provided  for  the  reception,  care,  and  maintenance  of  any 
child  belonging  to  either  of  the  classes  mentioned,  when  so 
placed  in  an  industrial  school  by  its  parents  or  guardian,  or 
committed  to  such  school  by  a  judge  of  a  court  of  record 
of  the  county  upon  complaint  of  its  parents,  guardian,  or,  if 
none,  those  having  it  in  charge,  because  of  their  inability  to 
control  the  child  and  desire  to  have  it  sent  to  an  industrial 
school,  upon  due  proof  that  the  welfare  of  the  child  would 
be  promoted  thereby.  There  were  further  provisions  in  re- 
gard to  the  commitment  of  children  to  industrial  schools 
upon  their  conviction  of  crime  punishable  by  imprisonment. 
Sees.  5  and  6  of  the  law  contained  all  of  the  act  relating  to 
the  manner  of  placing  children  in  the  schools  and  their  main- 
tenance by  the  corporations  at  public  expense.  Other  parts 
of  the  act  related  to  the  organic  and  administrative  features 
of  the  corporations. 

The  plaintiff  was  organized  under  such  act,  for  the  care 
of  infant  girls,  and  for  more  than  twenty  years  prior  to  the 
commencement  of  this  action,  pursuant  to  judicial  commit- 
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ments  made  from  time  to  time,  has  received  into  its  cus- 
tody girls  of  authorized  classes,  and  cared  for,  maintained, 
and  educated  them,  charging  the  expenses  thereof  to  the 
counties  from  which  they  were  received  and  collecting  the 
same  without  question  of  their  validity  so  far  as  appears, 
except  in  the  instance  now  brought  to  the  attention  of  the 
court  and  the  instance  where  the  right  was  questioned  in 
Milwaukee  Industrial  School  v.  Milwaukee  Co.  40  Wis.  328, 
and  the  liability  of  the  county  was  sustained  by  a  decision 
that  has  been  supposed  to  govern  the  subject  till  it  was  dis- 
covered in  this  case  that  the  express  language  of  the  law  of 
1875,  as  to  maintenance  of  children  at  the  expense  of  the 
counties  from  which  committed,  was  not  literally  preserved 
in  the  revision  of  1878.  By  such  revision  the  law  of  1875 
was  superseded  by  provisions  supposed  by  the  revisers,  and 
by  the  legislature,  to  contain  all  its  essential  features.  That 
part  of  sees.  5  and  6  relating  to  the  commitment  to  indus- 
trial schools,  by  the  court,  of  children  found  guilty  on  com- 
plaint and  conviction  of  an  offense  within  the  scope  of 
the  act,  was  embodied  in  sec.  1546,  and  the  balance  was 
embodied  in  sec.  1547.  Such  is  the  statement  made  by 
the  revisers  in  their  notes  which  were  placed  before  the  leg- 
islature with  their  work.  The  report  of  the  committee  that 
considered  such  work  does  not  show  that  any  change  therein 
was  made  affecting  the  subject  under  discussion.  A  com- 
parison of  sec  1547  with  sec.  5  of  the  law  of  1875  shows  that 
the  latter  was  copied  into  the  former  with  substantial  ac- 
curacy, except  the  language  expressly  imposing  upon  coun- 
ties the  expense  of  maintaining  children  at  the  industrial 
schools  was  omitted,  and  the  right  to  commit  was  limited 
to  judicial  officers  or  courts  having  jurisdiction  throughout 
the  county.  There  were  some  additions  made,  among  them 
a  provision  giving  the  right  of  appeal  from  the  action  of 
the  committing  judge  or  court,  to  the  circuit  court,  as  in 
case  of  appeal  from  a  criminal  conviction  by  a  justice  of  the 
Vol.  103—43 
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peace;  and  a  provision  to  the  effect  that  if  a  commitment  be 
made  on  petition  of  the  parent,  guardian,  or  person  having 
the  child  in  charge,  the  judge  may,  in  his  discretion,  require 
him  to  pay  the  whole  or  any  part  of  the  expense  of  the 
child's  maintenance,  according  to  his  ability.  The  provis- 
ions of  the  act  of  1875  so  carried  into  the  new  revision,  for 
the  purpose  of  an  orderly  arrangement  of  the  statutes  were 
placed  in  the  chapter  relating  to  police  regulations.  Under 
the  head  of  "Additional  Powers  of  Peculiar  Corporations" 
a  section  was  framed  and  numbered  1786,  supposed  to  em- 
body all  of  the  law  of  1875  necessary  to  be  retained  and 
not  contained  in  other  portions  of  the  statutes,  so  noted  by 
the  revisers,  indicating  clearly  that  they  did  not  suppose 
that  sec.  1786  included  any  of  sec.  5.  That  is  consistent 
with  their  note  to  sec.  1547  stating  that  it  contains  all  of 
sec.  6  not  embodied  in  previous  sections  of  the  revision. 
Sec.  1786,  however,  contained  this  language:  "The  corpo- 
ration may  contract  with  any  parent  or  guardian,  or  the 
county  or  municipal  corporation  responsible  therefor,  for 
the  maintenance,  care,  and  education  of  every  such  child, 
or  recover  a  reasonable  price  therefor  if  no  contract  be 
made,  not  exceeding  what  is  fixed  by  its  by-laws  and  regu- 
lations." 

The  legislative  purpose  to  include  all  of  sec.  5  of  the  law 
of  1875  in  sees.  1546  and  1547  of  the  revision,  rendering  any 
additional  provision  as  to  payment  of  the  expense  of  main- 
taining children  at  industrial  schools  unnecessary,  is  clear. 
Nevertheless,  the  express  language  on  the  subject,  in  the  old 
law,  was  not  preserved,  but  the  municipal  unit,  the  county, 
was  made  much  more  significant  than  before,  as  if  county 
jurisdiction  and  county  liability  were  the  ruling  ideas.  While 
under  the  old  law  children  could  be  committed  by  officers 
having  no  jurisdiction  outside  of  a  city, —  the  power  being 
given  to  mayors  and  all  officers  having  criminal  jurisdic- 
tion,—  in  the  revision  the  jurisdiction  was  confined  to  courts 
and  officers  having  jurisdiction  throughout  the  county. 
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No  discussion  is  necessary  to  show  that  the  statutes  as 
they  now  exist,  being  the  same  as  in  the  revision  of  1878, 
are  not  so  easily  understood  but  that  rules  for  judicial  con- 
struction may  be  properly  resorted  to  in  determining  the  in- 
tent of  the  legislature,  and  from  that  standpoint  they  must 
be  considered. 

By  one  of  the  most  familiar  rules  for  statutory  construc- 
tion, we  may  and  should  reject  any  meaning  that  may  be  at- 
tributed to  the  statutes  which  would  lead  to  an  absurd  or 
unreasonable  result.  It  is  often  said  that  the  true  rule  to  be 
observed  in  a  situation  like  the  one  before  us  is  to  look  to 
the  whole  and  every  part  of  the  law,  to  the  intent  apparent 
from  the  whole,  to  the  subject  matter,  to  the  effect  and  con- 
sequences, to  the  reason  and  spirit,  and  thereby  ascertain 
the  ruling  idea  present  in  the  legislative  mind  at  the  time 
of  its  enactment,  and  then,  if  the  manifest  purpose  of  the 
lawmakers  can  thereby  be  reasonably  spelled  out  of  the 
words  they  used  to  express  it,  to  give  effect  to  such  purpose, 
though  the  meaning  thus  adopted  be  quite  contrary  to  the 
literal  sense  of  the  words.  Ogden  v.  Glidden,  9  Wis.  46; 
Harrington  v.  Smith,  28  Wis.  43 ;  Hartford  v.  N.  P.  JR.  Co. 
91  Wis.  374.  When  the  legislative  will,  attempted  to  be  ex- 
pressed in  a  statute,  is  worked  out  in  the  manner  indicated, 
it  is  as  much  a  part  of  the  law  and  as  binding  on  courts  as 
if  literally  expressed  therein.  State  ex  rd.  Heiden  v.  Ryan, 
99  Wis.  123;  People  ex  rd.  AWy  Gen.  v.  Utica  Ins.  Go.  15 
Johns.  358;  Indianapolis  &Sb.  L.  R.  Co.  v.  Horst,  93  U.  S.  300. 

Now  the  persons  liable  to  be  placed  under  guardianship 
under  the  statutes  in  question  belong  to  the  classes  of  help- 
less unfortunates  that  the  state  is  in  duty  bound,  through 
some  proper  agency,  to  protect  and  care  for,  primarily  for 
the  benefit  of  the  children,  but  for  the  common  good  as  well. 
In  recognition  of  that  duty  and  with  intent  to  effectually 
perform  it,  the  statutes  as  we  find  them  were  enacted. ,  To 
say  that  the  sections  referred  to,  contained  in  the  police  reg- 
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illations,  without  reference  to  sec.  1786,  do  not  impose  the 
expense  of  their  administration  on  some  definite  political 
subdivision  of  the  state,  would  be  unreasonable.  To  say  that 
the  legislative  intent  was  to  leave  voluntary  organizations 
of  worthy  ladies,  devoting  their  energies  to  promote  the  wel- 
fare of  children,  taking  upon  themselves  one  of  the  most 
important  duties  the  state  owes  to  its  people,  to  bear  the  ex- 
pense of  that  part  of  their  charitable  work  done  in  response 
to  commitments  of  children  officially  made  to  their  care, 
without  any  provision  for  such  expense  expressed  in  such 
commitments,  would  convict  the  lawmaking  power  of  plac- 
ing upon  the  statute  books  a  very  absurd  piece  of  legislation. 
Any  such  construction  must  be  rejected,  as  indicated  by  the 
most  familiar  rules  of  statutory  construction,  if  one  that  is 
reasonable  can  be  found. 

In  view  of  the  fact  that  all  the  essential  features  of  the 
law  of  1875,  relating  to  the  commitment  of  children  to  the 
guardianship  of  industrial  schools,  and  those  in  regard  to 
their  maintenance  as  well,  are  said  by  the  revisers  to  h£ve 
been  included  in  sec.  1547,  and  the  changes  eliminating  from 
the  old  law  all  jurisdiction  in  making  commitments  but  that 
of  officers  having  authority  co-extensive  with  the  counties  in 
which  they  act,  showing  clearly  that  the  municipal  unit  in 
the  legislative  mind  was  the  county,  the  conclusion  is  well- 
nigh  irresistible  that  the  legislative  purpose  was  to  preserve 
county  liability  for  the  maintenance  of  children  sent  by  its 
courts  and  judicial  officers  to  the  industrial  school  corpora- 
tions; and  that  such  purpose,  by  necessary  inference  from 
the  language  of  the  statute  viewed  in  the  light  of  all  the  cir- 
cumstances, is  clearly  found  therein,  notwithstanding  the 
entire  absence  of  express  language  on  the  subject.  This,  of 
course,  relates  only  to  commitments  which  contain  no  sug- 
gestion as  to  where  the  guardian  corporation  is  to  obtain 
its  pay. 

We  have  not  overlooked  the  use  of  the  word  "  municipal- 
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ity  "  in  sec.  1786.  Such  word  is  not  of  sufficient  significance 
to  call  for  such  construction  of  sees.  1546  arid  1547  as  will 
give  such  word  some  plain  literal  application.  True,  a  con- 
struction should  be  adopted  that  will  give  effect  to  every 
part  and  word  of  the  statutes  if  that  can  reasonably  be  done; 
but  it  is  not  reasonable  to  say  that  children  committed  to 
the  care  of  industrial  schools  under  the  chapter  on  police 
regulations  were  intended  to  be  charged  according  to  the 
regulations  existing  in  counties,  towns,  cities,  and  villages 
regarding  the  support  of  the  poor.  The  law  does  not  re- 
quire the  committing  magistrate  to  make  a  determination 
as  to  whether  a  child  committed  by  him  is  a  pauper  and  to 
evidence  that  to  the  receiving  corporation,  specifying  the 
particular  political  subdivision  of  the  state  liable  for  the 
child's  maintenance.'  No  way  is  pointed  out  in  the  statute 
whereby  such  corporation  can  determine  that  question.  Th& 
idea  advanced  that  a  charitable  corporation  adopted  by  the 
state  as  an  agency  for  the  performance  of  public  functions, 
as  to  each  child  received,  is  left  by  the  law  to  discover  the 
particular  subdivision  of  the  county  liable  to  compensate 
for  its  services,  and  to  contest  the  question  of  liability  with 
such  subdivision,  is  unreasonable  in  the  extreme.  It  is  out 
of  harmony  with  the  whole  legislative  scheme  for  the  pro 
tection  and  care  of  unfortunates  committed  to  industrial 
schools.  It  cannot  be  adopted  in  order  to  find  something 
for  the  word  "  municipality  "  in  sec.  1786  to  apply  to.  It 
is  more  reasonable  to  hold  that  such  word  and  the  word 
"  county  "  were  used  in  the  same  sense,  as  they  can  be  with- 
out violating  any  rule,  of  language  or  of  law.  A  county,  in 
legislative  enactments,  is  often  spoken  of  as  a  municipality. 
Lund  v.  Chippewa  Co.  93  Wis.  640. 

We  reach  the  conclusions  that  the  police  regulations  in* 
regard  to  the  commitment  of  children  to  industrial  school 
corporations,  and  sec.  1786,  regarding  liability  to  pay  for 
the  maintenance  of  such  children,  are  in  harmony  'a&d  fix 
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the  liability  upon  the  counties  from  which  the  children  are 
received,  in  the  absence  of  anything  in  the  commitment  to 
the  contrary;  that  such  is  the  meaning  of  the  police  regu- 
lations by  necessary  inference;  that  the  same  meaning  is 
plainly  expressed  in  sec.  1786;  that  the  purpose  of  the  leg- 
islature to  preserve  county  liability  the  same  in  the  present 
statute  as  under  the  law  of  1875  is  beyond  reasonable  con- 
troversy;  and  that  the  language  of  the  law  admits  of  a  con- 
struction in  accordance  therewith,  and  of  no  other  reason- 
able construction. 

2.  The  next  proposition  is  that  power  cannot  be  legiti- 
mately vested  in  a  judge  to  commit  children  to  industrial 
schools.  On  this  branch  of  the  case  reliance  in  chiefly  placed 
on  some  language  found  in  the  opinion  in  Milwaukee  Indus- 
trial School  v,  Milwaukee  Go.  40  Wis.  328,  to  the  effect  that 
the  power  exercised  in  making  such  commitments  is  clearly 
judicial  and  probably  cannot  be  exercised  by  a  judge  at 
chambers.  That  was  clearly  an  obiter  remark, —  an  obser- 
vation not  called  for  by  any  question  presented  to  the  court 
for  decision,  and  persuasive  authority,  only,  because  of  the 
learning  of  the  eminent  chief  justice  who  wrote  the  opinion. 
That  he  did  not  mean  to  say,  nor  the  court  to  decide,  that  a 
judge  of  a  court  of  record  cannot  exercise  any  judicial  power 
other  than  when  acting  as  a  judge  in  court,  is  quite  manifest. 
Any  other  theory  would  convict  the  court  and  judge  of 
overlooking  an  express  constitutional  provision  on  the  sub- 
ject, and  what  had  been,  a  very  short  time  before,  carefully 
considered  and  decided  by  the  court. 

The  term  "judicial  power,"  which,  by  sec.  2,  art.  VII,  of 
the  constitution,  is  limited  to  courts,  was  clearly  intended  to 
cover  powers  similar  to  those  which  were  exercised  by  courts 
in  the  trial  of  causes  prior  to  the  constitution,  not  matters  of 
mere  judicial  administration,  or  those  things  of  a  judicial 
nature  which  had  previously  been  exercised  by  a  judge  at 
chambers.    There  can  be  no  mistake  about  that.    Sec.  23; 
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art.  VII,  provides  for  the  appointment  of  court  commission- 
ers to  exercise  powers  equal  to  those  of  a  circuit  judge  at 
chambers.  In  In  re  Kindling,  39  Wis.  35,  the  court  had  this 
matter  under  consideration.  It  was  the  precise  question  on 
which  the  case  turned,  and  the  court,  by  the  chief  justice 
who  wrote  the  opinion  in  Milwaukee  Industrial  School  v.  Mil- 
waukee Co.,  said,  in  substance,  that  all  those  things  which  a 
judge  at  chambers  could  do  before  the  constitution  he  can 
do  under  the  constitution.  There  oan  be  no  doubt  but  that 
a  judge  not  presiding  in  court  may  do  many  and  most  things 
appertaining  to  mere  judicial  administration  not  requiring  a 
trial  according  to  the  course  of  the  common  law,  especially 
by  legislative  authority.  We  have  many  statutes  conferring 
such  power  that  have  never  been  successfully  questioned  if  at 
all.  Sec.  2422a,  Stats.  1898,  in  effect,  empowers  circuit  judges 
out  of  term  to  transact  all  judicial  work  other  than  the  trial  of 
issues  of  fact.  It  also  empowers  them  to  decide  out  of  term 
any  case  tried  in  term  time,  and  to  direct  the  proper  judg- 
ment to  be  entered.  That  has  been  sustained  by  this  court. 
Silvernail  v.  Rust,  88  Wis.  458.  Similar  powers  are  exercised 
uniformly  by  judges  of  the  federal  courts,  notwithstanding 
a  clause  in  the  federal  constitution  similar  to  that  in  our 
state  constitution,  and  their  right  to  do  so  has  never  been 
doubted  so  far  as  we  know.  As  to  all  matters  of  judicial  ad- 
ministration not  requiring  a  trial  of  an  issue  of  fact  the  judge 
of  the  court  is  the  court  within  the  meaning  of  the  constitu- 
tion, and  when  such  power  is  vested,  by  legislative  enact- 
ment, in  a  judge  of  a  constitutional  court,  it  is  vested  in  such 
court  in  the  sense  that  the  framers  of  the  constitution  used 
the  term.  Such  was  early  the  view  of  this  court  as  evidenced 
by  numerous  decisions.  In  Conrad  v.  Cole,  15  Wis.  545,  the 
right  of  a  circuit  judge  at  chambers  to  give  judgment  on  a 
frivolous  demurrer  pursuant  to  a  statute  expressly  author- 
izing the  exercise  of  such  a  power,  was  challenged  as  uncon- 
stitutional.   It  was  held  valid,  attention  being  called  to  the 
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fact  that  the  court  had  repeatedly  sustained  similar  legisla- 
tion. So  on  the  question  of  the  validity  of  the  law  as  re- 
gards conferring  judicial  power  to  be  exercised  by  a  judge 
instead  of  by  the  court,  we  perceive  no  difficulty. 

As  to  the  contention  that  the  law  in  question  is  unconsti- 
tutional because  it  authorizes  restraint  of  personal  liberty 
without  a  trial  by  jury,  the  answer  is  at  least  two-fold. 
First,  a  right  of  appeal  is  given  to  the  circuit  court  as  in 
cases  of  conviction  of  crime  by  justices  of  the  peace.  That 
preserves  the  guaranteed  right  of  trial  by  jury.  Gough  v. 
Dorsey,  27  Wis.  119;  Forest  Co.  v.  Langlade  Go.  76  Wis.  605. 
Second,  the  power  to  place  children  under  proper  guardian- 
ship has  been  exercised  by  chancellors  and  judges  exercis- 
ing chancery  powers  from  time  immemorial.  Said  Lord 
Redesdale  in  1828,  in  WeUesley  v.  Wdlesley,  2  Bligh  (N.  S.), 
124,  the  right  of  a  chancellor  to  exercise  such  power  has 
not  been  questioned  for  150  years.  Such  a  proceeding  is 
not  a  trial  for  an  offense  requiring  a  common-law,  or  any, 
jury.  It  was  never  so  regarded  in  England,  nor  has  it  been 
in  this  country  in  but  few  instances,  notably  cases  in  New 
Hampshire  and  in  People  ex  rd.  O'Gonnett  v.  Turner,  55  111. 
280.  That  case  was  in  effect  overruled  by  later  cases  and 
is  not  now  considered  as  authority.  Petition  of  Ferrier,  103 
111.  367;  McLean  Co.  v.  Humphreys,  104  111.  378.  As  said, 
in  substance,  in  the  Ferrier  Case,  the  proceeding  is  not  one 
according  to  the  course  of  the  common  law  in  which  the 
right  of  trial  by  jury  is  guaranteed,  but  a  mere  statutory 
proceeding  for  the  accomplishment  of  the  protection  of  the 
helpless,  which  object  was  accomplished  before  the  constitu- 
tion without  the  enjoyment  of  a  jury  trial.  There  is  no  re- 
straint upon  the  natural  liberty  of  children  contemplated 
by  such  a  law, — none  whatever;  but  rather  the  placing  of 
them  under  the  natural  restraint,  so  far  as  practicable,  that 
should  be,  but  is  not,  exercised  by  parental  authority.  It  is 
the  mere  conferring  upon  them  that  protection  to  which, 
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under  the  circumstances,  they  are  entitled  as  a  matter  of 
right.  It  is  for  their  welfare  and  that  of  the  community  at 
large.  The  design  is  not  punishment,  nor  the  restraint  im- 
prisonment, any  more  than  is  the  wholesome  restraint  which 
a  parent  exercises  over  his  child.  The  severity  in  either 
case  must  necessarily  be  tempered  to  meet  the  necessities  of 
the  particular  situation.  There  is  no  probability,  in  the 
proper  administration  of  the  law,  of  the  child's  liberty  being 
unduly  invaded.  Every  statute  which  is  designed  to  give 
protection,  care,  and  training  to  children,  as  a  needed  sub- 
stitute for  parental  authority  and  performance  of  parental 
duty,  is  but  a  recognition  of  the  duty  of  the  state,  as  the 
legitimate  guardian  and  protector  of  children  where  other 
guardianship  fails.  No  constitutional  right  is  violated,  but 
one  of  the  most  important  duties  which  organized  society 
owes  to  its  helpless  members  is  performed  just  in  the  meas- 
ure that  the  law  is  framed  with  wisdom  and  is  carefully  ad- 
ministered. 

The  conclusions  above  expressed  are  in  accordance  with 
adjudications  elsewhere  with  but  very  few  exceptions.  Roth 
.v.  House  of  Refuge,  31  Md.  330 ;  Ex  parte  Crouse,  4  Whart.  9  \ 
Tiederaan,  Lim.  §  50;  Prescott  v.  State,  19  Ohio  St.  185;  Peo- 
ple ex  rel.  Van  Heck  v.  New  York  Catholic  Protectory,  101 
X.  Y.  195 ;  Cincinnati  House  of  Refuge  v.  Ryan,  37  Ohio  St. 
197;  St.  Mary's  Industrial  School  v.  Brown,  45  Md.  310; 
Farnham  v.  Pierce,  141  Mass.  203. 

3  and  4.  The  remaining  propositions  may  be  best  consid- 
ered together.  They  challenge  the  power  of  the  legislature 
to  employ  private  corporations  or  persons,  at  public  expense, 
to  care  for  and  maintain  children  whose  welfare  and  that 
of  the  community  require  such  services  to  be  rendered  by 
the  state  in  default  of  natural  and  proper  parental  control 
and  maintenance.  It  is  conceded  that  children  dependent 
through  poverty  may  be  so  maintained,  therefore  what  we 
shall  say  will  be  on  the  subject  generally. 
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The  learned  trial  court  on  this  branch  of  the  case,  as  well 
as  respondent's  attorneys,  evidently  relied  on  what  was  said 
in  the  opinion  of  this  court  in  Wis.  K.  I.  Co.  v.  Milwaukee 
Co.  95  Wis.  153.  It  is  sufficient  to  say  in  regard  to  that 
case  that  the  decision  was  plainly  to  the  effect  that  adult 
persons,  merely  because  addicted  to  the  use  of  intoxicants, 
are  not  a  class  of  helpless  persons  entitled  to  public  protec- 
tion and  maintenance,  notwithstanding  power  exists  to  re- 
strain, and  perhaps  to  reclaim,  them,  for  reasons  of  a  public 
nature;  hence,  that  a  law  imposing  on  the  public  the  cost 
of  reforming,  by  private  agencies,  such  persons  who  are  not 
paupers,  but,  as  indicated,  merely  suffering  from  those  bad 
habits  which  adult  persons  are  presumed  to  have  power  to 
guard  against  and  are  held  responsible  for  failure  to  exer- 
cise it,  is  invalid.  No  public  purpose,  within  any  reasonable 
scope  of  the  term,  was  discovered  in  the  Keeley  law.  That 
was  why  it  met  the  fate  of  legislation  going  beyond  the 
boundaries  of  constitutional  limitations.  True,  stress  was 
put  on  the  feature  that  the  services  of  caring  for  the  com- 
mitted persons  were  performed  by  private  agencies  for  pri- 
vate gain.  But  it  was  not  decided  that  such  feature  alone 
was  fatal  to  the  law.  The  combination  of  it  with  the  purely 
private  service  rendered  showed  that  the  entire  scheme  was 
private.  The  full  controversy  is  covered  by  the  following 
language  by  the  chief  justice  who  wrote  the  opinion:  "The 
question  recurs  whether  any  county  may  be  compelled  to 
pay  any  private  party  for  treatment,  medicines,  and  board 
of  any  resident  therein,  having  a  disease  not  contagious  or 
infectious,  merely  because  such  diseased  person  has  not  the 
means  to  pay  for  said  treatment.  If  a  county  may  be  com- 
pelled to  make  such  payment  for  treatment,  .  .  .  then 
it  logically  follows  that  every  county  may  be  compelled  to 
pay  any  private  parties  for  treatment  of  any  person  having 
any  disease,  though  not  contagious  or  infectious,  provided 
the  victim  has  not  the  present  means  of  making  such  pay- 
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ment  for  himself."  Stress  was  laid  on  the  fact  that,  in  order 
to  enable  a  person  to  enjoy  the  benefits  of  the  act,  it  was  not 
requisite  that  he  should  be  without  means  of  paying  there- 
for; destitution  as  to  present  means,  money  in  hand,  as  it 
were,  to  make  such  payment,  was  all  that  was  required.  It 
was  thus  demonstrated  that  there  was  an  absolute  absence 
of  any  public  purpose  whatever  covered  by  the  law.  Rightly 
understood,  there  is  nothing  in  the  decision  condemning 
legislation  for  the  use,  under  proper  governmental  control 
and  supervision,  of  private  agencies  for  the  performance  of 
public  duty,  or  to  conserve  a  public  purpose,  where  such 
agencies  are  reasonably  appropriate  therefor.  As  well  might 
the  decision  be  read  to  condemn  the  employment  of  private 
agencies  to  construct  public  buildings  or  other  improve- 
ments, or  furnish  water  or  light  for  municipal  purposes,  or 
to  board  and  clothe  destitute  persons,  as  to  include  within 
its  scope  the  care  and  maintenance  of  children  of  the  classes 
mentioned  in  the  law  involved  in  this  case.  We  think  it  is 
inferentially,  if  not  expressly,  held  in  the  decision,  that  the 
state,  even  by  private  agencies,  may  care  for  persons  af- 
fected with  contagious  diseases,  or  helpless  by  reason  of  in- 
fancy or  other  cause  recognized  as  sufficient  to  render  such 
persons  proper  subjects  for  state  aid,  maintenance,  and  con- 
trol. The  test  to  be  applied  in  determining  whether  a  par- 
ticular agency  may  be  employed  by  the  state  or  some  par- 
ticular subdivision  thereof  by  legislative  authorization,  to- 
perform  any  particular  work,  is  not  whether  the  agency  is 
public,  but  whether  the  purpose  is  public  within  the  legiti- 
mate functions  of  our  constitutional  government.  If  the 
purpose  be  public  and  constitutional,  and  the  agency  be  an 
appropriate  means  to  accomplish  it,  and  not  expressly  or  by 
necessary  implication  prohibited  by  state  or  national  consti- 
tution, its  employment,  under  reasonable  regulations  for 
control  and  accountability  to  secure  public  interests,  is  legiti- 
mate and  constitutional.    The  principle  involved  was  dis- 
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cussed  at  great  length  in  Attorney  General  v.  Eau  Claire ', 
37  Wis.  400,  and  Lund  v.  Chippewa  Co.  93  Wis.  640.  In  the 
Eau  Claire  Case  it  was  in  effect  held  that  the  taxing  power 
of  the  state  is  limited  only  by  the  use  for  which  it  is  exer- 
cised. If  such  use  be  public,  the  exercise  of  the  power  to 
promote  it  is  constitutional,  otherwise  not.  As  indicated  in 
Curtis's  Adm'r  v.  Whipple^  24  Wis.  350,  it  is  not  sufficient 
that  an  enterprise  be  one  in  which  the  public  are  interested 
and  which  iftight  be  conducted  at  public  expense,  to  war- 
rant the  using  of  the  taxing  power  to  aid  it  ex  donatio;  but 
it  may  be  used  for  the  purpose  of  compensating  for  an 
equivalent  in  public  service  rendered  under  proper  regula- 
tions to  protect  municipal  interests,  unless  the  particular 
governmental  function  to  which  it  reiatesis  expressly  or  by 
necessary  implication  restricted  to  public  agencies. 

Applying  the  foregoing  to  the  case  before  us,  as  to  the 
purpose  of  the  law  called  in  question,  for  time  reaching 
back  as  far  at  least  as  the  records  of  English  civilization  the 
protection  and  care  of  infants  has  been  presumed  to  belong 
to  sovereign  power,  though  rightly  exercised  by  parents  and 
guardians  so  long  as  not  neglected  or  abused.  Such  sov- 
ereign right  and  the  duty  to  exercise  it  within  reasonable 
limits,  whenever  necessary  to  promote  the  welfare  and  safety 
of  children,  has  always  been  recognized.  The  power  has 
been  customarily  exercised  in  such  appropriate  ways  as  leg- 
islative wisdom  deemed  best,  when  there  was  legislation  on 
the  subject,  and  otherwise  by  courts  of  equity  or  judges 
having  chancery  powers  in  such  ways  as  were  properly 
within  the  scope  of  their  jurisdiction.  Where  parental  duty 
for  any  cause  is  not  performed,  the  state,  through  its  appro- 
priate agencies,  succeeds  thereto,  not  as  an  original  right, 
but  a  resumption  of  a  right  delegated  to  parents  as  the  nat- 
ural guardians  of  their  children,  the  persons  under  natural 
conditions  having  the  most  effective  motives  and  inclinations 
and  being  in  the  best  position  and  under  the  strongest  obli- 
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gations  to  give  to  such  children  proper  nurture,  education, 
and  training.  In  cases  of  necessity,  however,  children  be- 
come the  wards  of  the  people  as  a  whole,  with  the  duties 
that  spring  from  that  relation.  It  would  be  impossible  to 
suggest  a  higher  public  duty  than  that  of  protecting  and 
caring  for  minors  who  would  otherwise  suffer  in  body,  mind, 
and  morals,  and  quite  likely  in  years  of  maturity  be  num- 
bered among  the  vicious  and  criminal  classes,  the  lost  of 
time  and  eternity,  the  greatest  enemies  of  life  and  property, 
of  health  and  happiness.  As  said  by  an  eminent  writer  on 
the  subject  of  constitutional  powers:  "There  can  be  no 
doubt  that  in  its  capacity  of  parens  patrim  the  state  can  and 
should  make  provision  for  the  care  and  education  of  these 
wards  of  society,  not  only  for  the  protection  of  society,  but 
also  for  the  benefit  of  the  children  themselves."  That  duty 
is  particularly  important  as  regards  girls  within  the  years 
of  minority.  As  said  in  McLean  Co.  v.  Humphreys,  104  111. 
378:  "It  is  an  unquestioned  right  and  imperative  duty  of 
every  enlightened  government  in  its  character  of  parens 
patrim  to  protect  and  provide  for  the  wants  and  welfare  of 
persons  who  from  .  .  .  infancy  are  unable  to  care  for 
themselves.  The  performance  of  that  duty  is  justly  re- 
garded as  one  of  the  most  important  governmental  func- 
tions and  all  constitutional  limitations  must  be  so  under- 
stood and  construed  as  not  to  interfere  with  its  appropriate 
and  legitimate  exercise."  The  helpless  character  essential 
to  the  public  duty  mentioned  is  by  no  means  confined  to  the 
mere  circumstance  of  poverty.  The  helplessness  and  indis- 
cretion of  minority  are  amply  sufficient  to  call  into  exercise 
the  power  of  the  state,  if  necessary,  to  relieve  and  so  care 
for,  protect,  and  give  to  the  being  so  circumstanced  an  op- 
portunity to  become  a  worthy  member  of  the  community  in 
which  it  may  reside  on  coming  to  the  years  of  discretion. 
Unlike  the  mere  private  purpose  of  the  so-called  Keeley 
law,  which  was  condemned,  the  reformation  and  care  of 


Digitized  by 


Google 


670  SUPEEME  COTJET  OF  WISCONSIN.  [103 

Maynard  and  another  vs.  Town  of  Greenfield. 

helpless  children,  particularly  of  infant  girls  without  pa- 
rental protectors  to  perform  that  service,  is  a  public  duty  of 
the  very  highest  moment,  which  cannot  be  better  performed 
than  by  organizations  composed  of  ladies  or  ladies  and  gen- 
tlemen, who,  through  love  of  children .  and  desire  to  pro- 
mote their  welfare,  band  themselves  together  for  that  pur- 
pose as  contemplated  by  the  law  under  which  the  appellant 
exists.  That  the  state  may  make  such  corporations  legiti- 
mate municipal  agencies  to  perform  such  duties  under  state 
supervision,  cannot  be  doubted.  That  is  the  view  enter- 
tained by  substantially  all  courts  that  have  considered  simi- 
lar laws.  It  is  in  accordance  with  legislative  policy  gen- 
erally, as  expressed  by  legislative  enactments  in  most  of  the 
states  of  the  Union  from  time  to  time,  almost  from  the  foun- 
dation of  the  government. 

What  has  been  said  meets  adversely  to  the  order  appealed 
from  all  the  grounds  upon  which  it  is  attempted  to  be  sup- 
ported in  this  court. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 

A  motion  for  a  rehearing  was  denied  September  26, 1899. 

The  commitment  of  minors  to  reformatories  without  conviction  of 
crime  is  the  subject  of  a  note  to  State  ex  ret  Olson  v.  Brown  (50  Minn. 
,  in  16  Im  R  A-  691.— Rep. 


Mayxahd  and  another,  Eespondents,  vs.  Town  of  Green- 
field, imp.,  Appellant. 

May  £2— September  £6, 1899. 

Appealable  order:  Practice:  Interlocutory  judgment 

1  An  order,  made  in  an  action  brought  to  set  aside  an  alleged  invalid 
assessment  of  taxes,  staying  proceedings  until  a  tax  can  be  levied 
in  accordance  with  sec.  12106,  Stats.  1898,  and  ordering  the  proper  of- 
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fleers  of  the  defendant  town  to  proceed  to  make  such  reassessment 
and  levy,  is  not  appealable;  it  does  not  in  effect  determine  the  action 
and  prevent  a  judgment  from  which  an  appeal  can  be  taken.  Pratt 
v.  Lincoln  Co.  61  Wis.  63,  distinguished. 

2.  To  render  an  order  appealable  it  is  not  enough  that  the  merits  of  the 
suit  are  all  decided  by  the  findings  and  conclusions  of  law  and  such 
findings  have  been  filed  and  the  order  is  for  the  entry  of  judgment. 
The  order  therefor  must  have  been  carried  out  by  the  entry  of  the 
judgment 

8.  It  is  suggested,  but  not  decided,  that,  in  cases  where  a  finding  or  de- 
cision has  been  made  substantially  disposing  of  the  merits  of  the 
action  but  leaving  or  requiring  some  further  act  to  be  done  or  issue 
to  be  decided  before  final  judgment,  entry  of  an  interlocutory  judg- 
ment under  the  practice  authorized  by  sec.  2883,  Stats.  1898,  may 
save  burdens  that  might  otherwise  be  cast  upon  litigants  before  an 
appeal  could  be  taken  for  the  review  of  such  decision. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Appeal  dismissed. 

For  the  appellant  there  were  briefs  by  Henderson  &  Will- 
iams and  WinTd-er,  Flanders,  Smith,  Bottum  &  Vilas,  and 
oral  argument  by  F.  W.  Henderson  and  J.  O.  Flanders. 

For  the  respondents  there  were  briefs  by  Orren  T.  Will- 
iams and  Rogers  &  Mann,  and  oral  argument  by  Mr.  Will- 
iams. 

The  following  opinion  was  filed  June  2, 1899: 

Dodge,  J.  This  is  an  appeal  from  an  order  made  in  an 
action  to  set  aside  an  alleged  invalid  assessment  of  taxes 
staying  proceedings  until  a  tax  can  be  levied  in  accordance 
with  sec.  1210J,  Stats.  1898,  the  court  having  first  found 
facts  and  reached  a  conclusion  of  law  that  such  assessment 
was  invalid.  The  order,  in  terms,  not  only  stays  proceedings 
until  a  reassessment  can  be  had,  but  also  orders  that  the 
proper  authorities  of  the  town  of  Greenfield  proceed  to  make 
a  reassessment  and  levy. 

With  some  reluctance  we  feel  constrained  to  hold  that  this 
order  is  not  appealable.    It  is  clearly  an  order  in  an  action, 
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and,  to  be  appealable,  must,  "in  effect,  determine  the  action, 
and  prevent  a  judgment  from  which  an  appeal  may  be  taken." 
It  certainly  does  not  do  this.  It  merely  postpones  proceed- 
ings in  the  action  until  a  certain  fact  is  ascertained,  where- 
upon judgment  is  to  be  rendered,  from  which  an  appeal  can 
be  taken.  It  is  not  enough  that  the  merits  of  the  suit  are 
all  decided  by  the  findings  and  conclusions  of  law,  for  that 
would  be  equally  true  in  any  case  where  the  findings  had 
been  filed  and  an  order  for  judgment  made,  in  which  case 
no  appeal  lies  until  the  order  has  been  carried  out  by  the 
«entry  of  the  judgment.  Johns  v.  JT.  W.  Muk  B.  Asso.  94 
Wis.  431.  Orders  which  merely  postpone  the  entry  of  judg- 
ment for  the  performance  of  some  act  have  repeatedly  been 
held  not  appealable.  Cook  v.  McComb,  91  Wis.  445;  John- 
ston v.  Eeiley,  24  Wis.  494;  Felt  v.  Amidon,  48  Wis.  66; 
Peeper  v.  Peeper »,  53  Wis.  507;  Parmalee  v.  Wheeler,  32  Wis. 
429.  In  Felt  v.  Amidon,  supra,  it  was  said:  "We  think  this 
section  refers  to  such  orders,  and  such  only,  as  by  their  very 
nature  determine  the  action  or  prevent  a  judgment.  .  .  • 
But  when  an  order  stays  proceedings  until  an  act  shall  be 
performed  which  is  not  illegal,  and  which  is  such  as  can  ordi- 
narily be  performed,  such  stay  cannot  be  said  to  determine 
the  action  or  prevent  a  judgment."  In  that  case,  it  is  true, 
the  act  for  which  a  stay  was  granted  was  one  to  be  per- 
formed by  the  party  appealing,  but  in  Peeper  v.  Peeper,  supra, 
the  stay  depended  on  the  decision  of  an  issue  in  probate  in 
county  court,  and  was  held  not  appealable.  We  are  aware 
that  an  appeal  from  an  order  exactly  similar  to  the  one  at 
bar  was  entertained  by  this  court  in  Pratt  v.  Lincoln  Co.  61 
Wis.  63,  but  the  question  of  its  appealability  was  not  raised 
or  considered  by  the  court;  and,  further,  at  that  time  the 
statute  authorized  on  appeal  from  an  order  "  involving  the 
merits  of  the  action,  or  any  part  thereof,"  which  authority 
was  taken  away  by  ch.  212,  Laws  of  1895.  Under  the  stat- 
ute as  it  now  exists,  we  are  denied  jurisdiction. 
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Appreciating  fully  the  objections  to  the  practice  hereto- 
fore followed  in  obedience  to  sec.  1210J,  whereby  the  bur- 
dens of  a  reassessment  are  cast  on  the  town  before  an  ap- 
peal can  be  had  from  the  court's  decision  upon  substantially 
all  the  material  issues  of  the  case,  although  such  decision  is 
fully  reached  before  such  reassessment,  we  deem  it  proper 
to  suggest  to  trial  courts  the  probability  that  new  legisla- 
tion contained  in  the  revision  of  1898  has  now  authorized  a 
practice  which  may  be  free  from  those  objections.  Sec.  2883, 
Stats.  1898,  brings  into  our  practice  and  authorizes  an  inter- 
locutory judgment  in  case  of  a  finding  or  decision  substan- 
tially disposing  of  the  merits,  but  leaving  an  account  to  be 
taken  or  issue  of  fact  to  be  decided ;  and  sec.  3047  author- 
izes appeals  from  interlocutory  judgments.  We  at  present 
see  no  reason  why  that  step  might  not  hereafter  be  taken  in 
cases  of  this  sort  at  the  stage  at  which  the  stay  order  is  di- 
rected by  sec.  12105.  As  the  question  is  not  before  us,  how- 
ever, we  cannot  and  do  not  authoritatively  decide  it,  but 
content  ourselves  with  this  mere  suggestion. 

By  the  Court. —  Appeal  dismissed. 

A  motion  for  a  rehearing  was  denied  September  26, 1899. 


Fkaokelton,  Appellant,  vs.  Frackelton,  Eespondent. 

June  f — September  £6, 1899. 

Divorce:  Division  of  property:  Homesteads:  Property  derived  from  the 

husband:  Costs. 

1.  In  an  action  for  divorce  it  appeared  that  the  plaintiff,  the  wife,  was 
no  longer  young,  not  in  strong  health,  and  burdened  with  the  sup- 
port of  a  daughter  eleven  years  of  age  whose  custody  was  awarded 
her  by  the  judgment;  that  she  had  a  small  business  depending  en- 
tirely on  her  own  efforts;  and  that  the  homestead,  necessarily  un- 
Vol.  103—43 
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productive,  valued  at  $15,000,  was  incumbered  by  mortgages  to  the 
extent  of  $10,000  and  subject  to  a  large  annual  tax  charge  as  well 
as  the  annual  interest  charge.  Held,  that  a  judgment  awarding 
plaintiff  such  homestead,  subject  to  the  payment  of  £2,500  to  the 
husband,  and  mating  that  amount  an  additional  lien  thereon,  is  not 
justifiable,  even  conceding  the  power  of  the  court  to  place  a  lien 
upon  the  homestead  for  the  benefit  of  the  husband. 

2.  Where  a  husband  built  a  house,  costing  $7,000,  on  lands  of  his  father, 
and  the  father  thereafter  conveyed  the  premises  to  the  wife  for  & 
nominal  consideration,  and  it  appeared  that  the  wife  had  paid  from 
her  own  earnings,  in  taxes  and  interest  on  mortgages,  more  than 
the  cost  of  the  house,  the  court  in  an  action  for  divorce  brought  by 
the  wife  has  no  power  to  divide  the  homestead  or  place  a  lien 
thereon  for  the  benefit  of  the  husband,  the  sole  power  to  do  so 
being  derived  from  sec.  2364*  State.  1896,  which  authorizes  the 
court  to  divide  and  distribute  so  much  of  the  estate  of  the  wife  as 
shall  have  been  derived  from  the  husband. 

8.  In  such  case  it  cannot  be  said  the  homestead  has  been  derived  me- 
diately or  immediately  from  the  husband. 

4  In  an  action  for  divorce  a  judgment  requiring  each  party  to  pay  his 
own  costs  will  not  be  reversed  in  the  absence  of  an  abuse  of  the  dis- 
•  cretion  reposed  in  the  trial  court 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.  Affirmed  in  part;  reversed 
in  part. 

This  is  an  action  of  divorce  brought  upon  the  ground  of 
failure  to  support  and  also  upon  the  ground  of  cruel  and  in- 
human treatment.  The  parties  were  married  July  9,  1869, 
and  have  resided  in  Milwaukee  ever  since.  Three  children, 
now  living,  were  born  of  the  marriage,  two  being  now  adults, 
and  one  eleven  years  of  age.  The  divorce  was  granted  by 
the  trial  court  upon  the  ground  of  failure  to  support  for 
more  than  one  year  prior  to  the  commencement  of  the  action, 
but  the  charge  of  cruel  and  inhuman  treatment  was  nega- 
tived in  the  finding.  No  appeal  was  taken  from  that  part 
of  the  judgment  decreeing  the  divorce,  but  from  that  part 
decreeing  the  division  of  certain  property,  and  from  that 
part  relating  to  the  costs  of  the  action,  the  plaintiff  appeals. 
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Upon  these  subjects  the  evidence  showed  the  following 
state  of  facts  without  material  contradiction :  At  the  time  of 
the  marriage,  the  defendant  was  engaged  in  the  crockery 
importing  business  in  the  city  of  Milwaukee,  and  a  member 
of  the  firm  of  Hale,  Frackelton  &  Co.  lie  claims  to  have 
brought  from  England  about  $75,000,  which  he  invested  in 
the  business,  and  at  the  time  of  the  marriage  he  supposed 
himself  prosperous,  and  represented  that  his  income  amounted 
to  about  $13,000  per  year.  It  appears,  however,  that  the 
business  became  less  profitable  soon  after  the  marriage,  and 
the  income  therefrom  became  greatly  reduced,  so  that  within 
two  or  three  years  after  the  marriage  the  plaintiff  found  it 
necessary  to  assist  her  husband  in  the  business,  and  for  that 
purpose  learned  the  art  of  decorating  and  firing  china,  in 
which  she  became  an  expert,  and  gradually  assumed  almost 
the  entire  management  of  the  business,  besides  earning  con- 
siderable sums  by  decorating  china  and  teaching  the  art  to 
others.  In  1881  the  defendant  made  an  assignment  of  his 
business  to  his  father.  Upon  the  sale  by  the  assignee  of  the 
stock  of  crockery  on  hand,  the  plaintiff  purchased  the  same, 
and  paid  therefor  out  of  her  individual  moneys,  and  there- 
after, and  up  to  the  time  of  the  commencement  of  this  action, 
managed  and  operated  the  business  as  her  own,  and  paid  the 
expenses  of  the  family,  and  the  taxes  upon  the  homestead,  and 
the  interest  upon  the  mortgages  upon  the  said  homestead.  As 
to  the  homestead,  the  court  found  it  to  be  worth  $15,000,  the 
title  to  the  same  being  in  the  wife,  and  the  circumstances  under 
which  she  gained  title  being  as  follows:  At  the  time  of  the 
marriage,  the  lot  on  which  the  homestead  is  situated  was 
owned  by  the  defendant's  father.  Some  time  after  the  mar- 
riage, and  prior  to  the  defendant's  voluntary  assignment,  the 
defendant  erected  a  house 'thereon  costing  about  $7,000, 
which  he  paid  for  out  of  moneys  received  by  him  from  Eng- 
land. There  was  at  this  time  a  mortgage  on  the  homestead 
of  $4,000,  given  to  pay  business  debts  of  the  defendant,  and  a 
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subsequent  mortgage  of  $2,000  was  placed  upon  the  property 
in  March,  1886.  Just  prior  to  the  defendant's  assignment, 
in  1881,  the  defendant's  father  deeded  the  homestead  to  the 
plaintiff  for  a  nominal  consideration,  and  the  title  still  re- 
mains in  that  condition.  A  further  mortgage  of  $4,000  upon 
the  property  was  executed  by  the  plaintiff  about  eight  or 
nine  years  since,  to  pay  family  and  business  expenses,  and 
all  these  mortgages  are  still  upon  the  property,  the  plaintiff 
having  paid  the  interest  accruing  and  the  taxes  upon  the 
property  for  about  seventeen  years.  The  stock  in  trade  of 
the  plaintiff's  business  was  found  to  be  worth  about  $1,500. 

The  custody  of  the  minor  child  of  the  parties  was  awarded 
to  the  plaintiff,  and  the  court  adjudged  that  the  plaintiff 
pay  to  the  defendant  the  sum  of  $2,500,  and  that  the  same 
constitute  a  lien  upon  the  homestead;  also  that  the  plaintiff 
deliver  to  the  defendant  about  half  of  the  paintings  con- 
tained in  the  homestead,  naming  them,  together  with  a 
large  number  of  articles  out  of  the  homestead,  which  are 
the  personal  belongings  of  the  defendant.  It  was  further 
adjudged  that  each  pay  his  own  costs,  and  that  the  judg- 
ment constitute  a  final  division  of  the  estate  between  the 
parties. 

Jared  Thompson,  Jr.,  attorney,  and  Byron  D.  Paine3  of 
counsel,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Dalherg  <b  Becker \ 
and  oral  argument  by  S.  W.  Dalberg. 

The  following  opinion  was  filed  July  3, 1899: 

WiN8Low,  J.  The  principal  question  arising  upon  the  ap- 
peal is  upon  that  part  of  the  judgment  awarding  $2,500  to 
the  defendant  and  making  it  a  lien  upon  the  homestead. 
Conceding,  for  the  moment,  the  power  of  the  court  to  place 
a  lien  upon  the  homestead  for  the  benefit  of  the  husband, 
we  cannot  regard  this  part  of  the  judgment  as  justifiable, 
viewed  merely  from  a  business  point  of  view. 
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The  plaintiff  is  no  longer  young;  she  is  not  in  strong 
health ;  she  has  a  small  business,  depending  entirely  upoi} 
her  own  efforts;  and  she  is  burdened  with  the  support  of  a 
daughter  eleven  years  of  age.  The  homestead  is  necessarily 
unproductive;  is  burdened  with  mortgages  to  the  extent  of 
$10,000  upon  a  total  valuation  of  $15,000;  is  subject  to  a 
large  annual  tax  charge,  as  well  as  the  annual  interest 
charge.  It  is  entirely  certain  that  the  plaintiff  would  be 
unable  to  negotiate  any  further  mortgages  to  pay  off  the 
$2,500  lien.  Under  these  circumstances,  it  requires  no  very 
extensive  business  experience  to  appreciate  that  the  impo- 
sition of  this  additional  lien  upon  the  property  can  mean 
but  one  thing,  namely,  the  enforced  sale  of  the  property  to 
pay  the  various  liens,  and  the  almost  certain  disappearance 
of  any  surplus.  Liens  amounting  to  more  than  $12,000 
upon  a  $15,000  unproductive  homestead  will  almost  inevi- 
tably exhaust  the  entire  property. 

But  we  do  not  think  the  court  had  power  to  divide  the 
homestead  or  place  a  lien  upon  it.  The  sole  power  to  do  so 
comes  from  the  statute  (Stats.  1898,  sec.  2364),  which  author- 
izes the  court  to  divide  and  distribute  "  so  much  of  the  estate 
of  the  wife  as  shall  have  been  derived  from  the  husband." 
"We  do  not  regard  this  homestead  as  having  been  derived, 
mediately  or  immediately,  from  the  husband.  The  evidence 
shows  that  he  never  had  title,  legal  or  equitable.  It  is  true 
that  the  title  was  in  the  husband's  father,  and  that  while  in 
that  condition  the  husband  built  a  house  upon  it,  but  this 
fact  alone  gave  him  no  title  nor  interest  in  it,  and  the  evi- 
dence fails  to  show  any  binding  agreement  of  any  kind  by 
which  the  father  even  agreed  that  the  husband  should  have 
any  interest.  "When  the  father  conveyed  the  property  to 
the  wife,  he  conveyed  his  own  property,  and  thus  there  is 
no  way  in  which  it  can  be  said  that  the  title  came  from  the 
husband.  Furthermore,  the  evidence  conclusively  shows  that 
the  wife  has  paid  from  her  own  earnings  in  taxes  upon  the 
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property,  and  in  interest  upon  the  first  mortgages,  more  than 
the  cost  of  the  house.  Within  the  rule  laid  down  in  Gd- 
lagher  v.  Gallagher,  89  Wis.  461,  we  are  forced  to  the  con- 
clusion that  this  homestead  was  not  property  derived  from 
the  husband. 

So,  the  judgment  providing  for  a  lien  upon  the  homestead 
in  favor  of  the  husband  cannot  be  sustained,  and  the  judg- 
ment requiring  the  wife  to  pay  the  husband  $2,500  falls 
with  the  lien,  because  this  cannot  be  sustained  upon  any 
theory,  except  upon  the  theory  of  a  division  of  the  wife's 
property  derived  from  the  husband. 

We  find  no  difficulty  in  sustaining  those  parts  of  the  judg- 
ment awarding  the  defendant  certain  pictures  and  personal 
effects  in  the  homestead.  The  evidence  tends  to  show  that 
be  contributed  toward  the  purchase  of  the  pictures ;  at  least, 
there  is  no  such  clear  evidence  to  the  contrary  that  we  should 
be  warranted  in  reversing  the  findings.  Nor  do  we  think- 
that  the  court  abused  its  discretion  with  regard  to  costs. 

By  the  Court —  Those  portions  of  the  judgment  directing 
the  payment  of  $2,500  by  the  plaintiff  to  the  defendant,  and 
the  establishment  and  enforcement  of  a  lien  therefor  upon 
the  homestead,  are  reversed,  with  costs,  and  the  balance 
of  the  judgment  is  affirmed,  without  costs,  and  the  action  is 
remanded  with  directions  to  modify  the  judgment  in  ac- 
cordance with  this  opinion. 

A  motion  for  a  rehearing  was  denied  September  26, 1899. 
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Abandonment  of  wife  and  child.    See  Criminal  Law,  1-4 
Acceptance.    See  Dedication.    Deeds,  7. 
Accident  Insurance  Companies.    See  Insurance,  1. 

ACCORD  AND  SATISFACTION. 

1.  The  parties  to  the  action  having  met  and  settled  a  claim  for  personal 

injuries,  and  having  purported  to  reduce  the  terms  of  the  settle- 
ment on  both  sides  to  writing,  wherein  the  injured  party,  who 
signed  the  writing,  fully  releases  and  discharges  the  other  party 
from  all  claims  and  demands  growing  oat  of  such  injury,  in  con- 
sideration of  a  specified  sum  to  be  paid,  and  which  is  therein  stated 
to  have  been  received  in  full  payment  and  satisfaction  of  such  in- 
juries, the  party  giving  such  release  and  discharge  cannot  main- 
tain an  action,  based  wholly  on  a  further  contemporaneous  parol 
agreement  to  pay  a  further  consideration,  without  impeaching  the 
settlement  on  the  ground  of  some  species  of  fraud  or  mutual  mistake. 
•  In  the  absence  of  fraud  or  mistake,  the  party  so  signing  the  written 
instrument  is  conclusively  presumed  to  have  known  its  contents. 
Jackow&ki  v.  Illinois  Steel  Co.  448 

2.  The  jury,  by  its  special  verdict,  having  found  that  the  parol  contract 

with  defendant,  alleged  as  the  cause  of  action,  whereby  it  agreed 
to  employ  plaintiff  for  life  at  designated  wages,  was  a  distinct 
understanding,  executed  after  such  release  and  receipt,  and  that 
the  consideration  therefor  was  not  wholly  or  in  part  such  release 
and  receipt,  and  it  not  being  alleged  or  proved  that  plaintiff  made 
any  such  independent  agreement  to  work  for  defendant  for  life, 
such  alleged  contract  cannot  be  enforced,  it  being  wholly  without 
consideration.  Ibid. 

Accounts  of  assignee.    See  Voluntary  Assignments,  1-4 

ACTION. 

<?ause  of  action.  See  Building  Contracts,  2.  Cemeteries,  1.  Con- 
tracts, 3,  7.  Corporations,  4, 5.  Judgments,  1, 2.  Jurisdiction,  1. 
Limitation  op  Actions,  3,  3.    Pleading,  1, 10.    Suretyship,  12. 

Tort  actions.  See  Damages,  1.  Municipal  Corporations,  2.  Parent 
and  Child,  1,  2. 

Election  between  remedies.  See  Equity,  12.  Pleading,  14  Sale  of 
Chattels,  2. 

Joinder  of  causes  of  action,    See  Contracts,  4,  5.    Pleading,  2,  9, 10. 

limitations.    See  Limitation  of  Actions. 

Adjournment.    See  Certiorari,  2.    Justices'  Courts,  1,  3,  4 

Administrators  and  Executors.    See  Costs,  6,  9, 10. 
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ADVERSE  POSSESSION. 

1.  Construing  the  description  in  a  deed  with  reference  to  the  situation 

(for  which  see  opinion),  that  part  calling  for  a  north  and  south  line 
"  along  the  line  of  lands  owned  by  "  plaintiff  should  be  rejected 
as  surplusage;  and  so  construed  the  deed  was  sufficient  to  sus- 
tain a  claim  of  adverse  possession  under  sea  4211,  R.  S.  1878.  Hein- 
selman  v.  Hunsicker,  12 

2.  In  such  a  case  it  appeared  that  in  1882  there  was  a  fence  along  the 

west  side  of  the  disputed  strip,  with  the  exception  of  a  gap  of  a  few 
rods;  that  the  fence  was  afterwards  completed  and  remained  in 
that  condition  until  1890,  when  plaintiff  and  defendant  concluded 
from  measurements  that  the  south  end  of  it  was  eight  feet  too  far 
east;  that  defendant  then  moved  the  fence  at  the  south  end,  west 
about  that  distance,  the  removal  extending  north  probably  twenty 
or  twenty-five  rods;  and  that  the  fence  when  so  removed  was  sub- 
stantially on  the  west  line  of  the  land  in  controversy.  The  evi- 
dence was  practically  undisputed  that  defendant  at  all  times  had 
occupied  the  disputed  land  on  the  east  side  of  the  fence,  and  had 
made  improvements  thereon.  Held,  that  plaintiff  could  recover, 
if  at  all,  only  that  portion  of  the  disputed  strip  lying  between  the 
fence  as  it  was  built  in  1882  and  as  removed  in  1890.  Ibid. 

8.  The  mere  building  of  a  line  fence,  and  the  cultivation  and  improve- 
ment of  the  land  on  one  side  of  it  by  the  adjoining  owner,  would 
not  constitute  an  estoppel,  where  the  parties  labored  under  a  mut- 
ual mistake.  Ibid. 

After-born  Children.    See  Wills,  8,  & 

AGENCY. 

See  Bills  and  Notes,  1-5.  Building  Contracts.  1.  Constitutional 
Law,  9.  Husband  and  Wife.  Liens,  1.  Municipal  Corpora- 
tions, 4  Parent  and  Child,  1-8.  Trusts  and  Trustees,  1. 
Where  the  conduct  of  a  husband  and  wife  is  such  as  to  raise  an  in- 
ference that  she  had  full  knowledge  that  he  was  assuming  to  act 
for  her,  in  the  erection  of  a  building  on  her  land,  his  conduct  in  so 
doing,  and  her  silence  and  nonattendance,  are  evidence  of  the  act- 
ual understanding  between  them  that  he  should  take  full  charge. 
Lay  cock  v.  Parker,  161 

Amendment. 
Of  judgment    See  Appeal,  1. 

Of  statute.    See  Cemeteries,  8.    Ejectment,  a    Limitation  of  Ac- 
tions, 2. 

Ancillary  Writ.    See  Certiorari,  13l 

Appeal  Bonds.    See  Suretyship,  1-8. 

APPEAL  AND  ERROR. 

From  what  appeal  may  be  taken. 

1.  Suit  having  been  brought  against  a  firm,  composed  of  defendant  and 
another,  existing  at  the  time  the  cause  of  action  arose  but  which 
had  been  dissolved  before  suit  brought,  defendant  assuming  and 
agreeing  to  pay  all  its  liabilities,  judgment  was  rendered  in  form 
against  both  the  firm  and  defendant  Thereafter  and  without  no- 
tice to  defendant  or  his  attorneys,  an  order  was  entered  amending 
the  judgment  and  all  papers  in  the  action  nunc  pro  tunc  so  as  to 
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make  the  judgment  a  judgment  against  defendant  doing  busi- 
ness in  the  name  of  the  firm.  On  appeal  from  an  order  denying 
defendant's  motion  to  vacate  the  order  allowing  the  amendment 
and  also  the  original  entry  of  judgment,  held,  that  no  substantial 
right  of  defendant,  either  legal  or  equitable,  was  affected,  and  that 
the  order  appealed  from  was  not  appealable.    Chambers  v.  Jacobia, 

37 

2.  The  settlement  and  allowance  of  a  receiver's  compensation  is  a  spe- 

cial proceeding  within  the  meaning  of  subcL  2,  sea  3069,  Stats.  1898, 
and  the  order  fixing  the  amount  thereof  and  directing  the  pay- 
ment over  of  the  money  remaining  in  his  hands  is  a  final  order  af- 
fecting a  substantial  right,  and  hence  appealable.  Union  Nat 
Bank  v.  Mills,  39 

3.  An  order  entered  in  accordance  with  the  directions  and  mandate  of 

the  appellate  court  becomes,  in  effect,  the  order  of  such  court  and 
is  not  appealable.    Barnes  v.  Janesville,  102 

4.  An  appeal  from  an  order  of  the  circuit  court  denying  a  motion  of 

the  petitioner  in  condemnation  proceedings  to  dismiss  the  petition, 
does  not  confer  jurisdiction  on  this  court,  under  sec.  3069,  State.  189& 
In  re  Minnesota  &  W.  R.  Co.  191 

5.  Where  the  court  is  precluded  from  entertaining  an  appeal  by  lack  of 

jurisdiction  it  cannot  be  conferred  by  consent  of  the  parties.  Ibia\ 
6u  An  order  sustaining  a  demurrer  is  appealable,  although  it  also  con- 
tains an  order  denying  a  motion  to  strike  out  the  demurrer  as  friv- 
olous.   Scott  v.  School  Directors  of  Armstrong,  280 

7.  Where  the  amount  admitted  by  the  answer,  deducted  from  the  amount 
of  damages  claimed,  leaves  a  sum  less  than  $100,  in  the  absence  of 
a  certificate  of  the  trial  judge  as  required  by  sea  3047,  Stats.  1898, 
the  appellate  court  is  without  jurisdiction,  and  the  appeal  will  be 
dismissed.     Blonde  v.  Menominee  Bay  Shore  L.  Co.  284 

8/  Under  the  present  statute  regulating  appeals  (sea  3069,  Stats.  1898), 
orders  changing  venue  of  actions  are  not  appealable,  and  manda- 
mus is  an  appropriate  remedy  to  review  such  orders.  State  ex  reL 
Johnson  v.  Washburn,  22  Wis.  99,  distinguished.  State  ex  ret  Spence 
v.  Dick,  407 

9.  The  right  of  appeal  from  an  intermediate  order  ceases  on  the  entry 
of  judgment:  it  is  thereafter  subject  to  review  on  appeal  from  the 
judgment     Drake  v.  Scheunemann,  458 

10.  An  application  by  a  person,  not  a  party  to  an  action,  for  leave  to  be 

made  a  party  is  a  special  proceeding,  and  an  order  denying  the  ap- 
plication is  appealable.    National  D.  Co.  v.  Seidel,  489 

11.  A  petitioner  for  leave  to  intervene  in  an  action  cannot  appeal  from 

the  judgment  rendered  in  the  action,  and  thereby  test  the  denial 
of  his  application.  Ibid. 

12.  An  order,  made  in  an  action  brought  to  set  aside  an  alleged  invalid 

assessment  of  taxes,  staying  proceedings  until  a  ta±  can  be  levied 
in  accordance  with  sec.  12106,  Stats.  1898,  and  ordering  the  proper  of- 
ficers of  the  defendant  town  to  proceed  to  make  such  reassessment 
and  levy,  is  not  appealable;  it  does  not  in  effect  determine  the  action 
and  prevent  a  judgment  from  which  an  appeal  can  be  taken.  Pralt 
v.  Lincoln  Co.  61  Wis.  63,  distinguished.   Maynard  v.  Greenfield,    670 

13.  To  render  an  order  appealable  it  Is  not  enough  that  the  merits  of  the 

suit  are  all  decided  by  the  findings  and  conclusions  of  law  and  such 
findings  have  been  filed  and  the  order  is  for  the  entry  of  judgment. 
The  order  therefor  must  have  been  carried  out  by  the  entry  of  the 
judgment  IbicL 
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Jtecord:  Exceptions:  Questions  reviewed. 

14.  Error  cannot  be  assigned  upon  the  charge  to  the  jury  where  no  ex- 

ceptions thereto  are  filed  during  the  trial  term.    Olson  v.  Luck,  33 

15.  Where  an  action  has  been  tried  by  a  referee,  his  findings  should  be 

affirmed  by  the  circuit  court,  unless  they  are  against  the  clear  pre- 
ponderance of  the  evidence.    Leasia  v.  Penokee  L.  Co.  304 

16.  A  motion  for  a  new  trial  made  after  judgment  cannot  be  considered 

on  an  appeal  from  the  judgment  John  Pritzlaff  H.  Co.  v.  Berg- 
hoefer,  359 

17.  In  an  action  on  a  note  given  in  payment  for  machines,  to  which 

the  purchaser  counter  claimed  for  breach  of  warranty  as  to  the  sepa- 
rator, the  error  of  the  trial  court  in  submitting  the  case  to  the  jury 
for  special  verdict  on  the  theory  that  the  contract  of  purchase 
was  for  one  entire  and  inseparable  machine,  is  held  to  be  before  the 
supreme  court  for  review  on  appeal,  although  there  was  only  a  gen- 
eral exception  to  the  entire  charge  and  every  part  thereof,  where, 
after  defendant  had  proved  that  when  the  contract  was  made  the 
defendant  and  plaintiff's  general  agent  thoroughly  talked  over  the 
prices  of  each  of  the  separate  articles,  the  court  excluded  testimony 
tending  to  show  that  each  machine  was  put  into  the  order  at  a  sepa- 
rate and  stipulated  price  and  as  to  what  that  price  was;  and  also  re- 
fused to  submit  in  the  special  verdict  questions  as  to  whether  the 
stacker  and  bagger,  respectively,  failed  to  fill  the  warranty,  and 
whether  the  defendant  had  complied  with  the  contract  with  respect 
to  the  return  of  any  part  found  by  the  jury  to  be  defective;  and 
also  denied  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial,—  to  each  of  which  rulings  the  plaintiff  excepted  Nichols  A 
Shepard  Co.  v.  Cliase,  570 

printed  case. 

18.  When  the  evidence  is  extremely  voluminous,  arranging  the  printing 

to  conform  to  appellant's  assignments  of  error  makes  difficult  its 
examination  on  other  lines,  and  is  not  to  be  approved.  Laycock  v. 
Parker,  161 

Findings  of  fact:  Decision  when  disturbed.  See  Botlmno  Contracts,  1. 
Certiorari.  2,  9.  Contracts,  2.  Divorce.  3.  Equity,  2.  High- 
ways, 1,  2,  4.    Instructions  to  Jury.    Receivers,  8. 

19.  The  appellate  court  upon  printed  evidence,  confused  in  its  arrange- 

ment, without  opportunity  to  judge  from  observation  as  to  the 
fairness,  intelligence,  and  credibility  of  witnesses,  will  not  attempt 
to  correct  conclusions  reached  by  the  trial  court,  as  to  the  weight 
or  preponderance  of  evidence  on  specific  items  or  subjects,  unless 
the  error  in  that  respect  appears  with  great  clearness  and  cer- 
tainty.   Laycock  v.  Parker,  161 

20.  When,  as  a  result  of  general  findings,  the  appellate  court  would 

reach  the  same  general  conclusion  as  did  the  trial  court,  the  judg- 
ment will  not  be  reversed.  Ibid. 

21.  When  there  is  no  clear  preponderence  of  the  evidence  against  the 

findings  of  fact  made  by  the  referee  and  confirmed  by  the  court,  the 
conclusions  reached  thereon  will  not  be  disturbed  on  appeal  John 
Pritzlaff  H.  Co.  v.  Berghoefer,  359 

22.  This  court  cannot  grant  a  motion  to  set  aside  the  service  of  an 

amended  summons  and  complaint,  made  after  an  appeal  had  been 
perfected  and  a  stay  bond  made  and  served  as  required  by  order  of 
the  court,  unless  the  stay  order  was  violated  thereby,  and  that  ques- 
tion having  been  settled  in  the  negative  by  the  circuit  court  its 
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decision  is  conclusive  until  reversed  on  appeal.  Wechselberg  v. 
MicMeaon,  410 

28.  Where  the  trial  court  has  found  that  the  question  of  extras  under  a 
building  contract  has  been,  pursuant  to  its  terms,  submitted  to  the 
superintendent  and  his  final  estimate  given  pursuant  thereto,  and 
there  is  evidence  to  sustain  such  finding  and  no  claim  of  fraud  or 
mistake  affecting  the  estimate  or  a  settlement  between  the  parties 
made  thereon,  such  finding  is  conclusive.     Gajewski  v.  Brzezinski, 

519 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Crim- 
inal Law,  4  Evidence,  4.  Insurance,  4.  Liens,  3-6.  Master 
and  Servant,  7.  Municipal  Corporations,  15.  Partnership,  3. 
Taxation,  5. 

Previous  determination  of  same  matter, 

24.  Every  Question  decided  by  the  appellate  court  on  a  former  appeal  is 

res  aajudicata  and  absolutely  binding,  not  only  on  the  trial  court 
but  also  on  the  appellate  court.    Keystone  L.  Co.  v.  Kolman,       300 

25.  Where  a  case  has  been  before  the  supreme  court  on  an  appeal  in- 

volving the  sufficiency  of  the  complaint,  the  decision  there  made  is 
binding,  for  the  purpose  of  a  subsequent  appeal,  on  all  questions 
covered  bv  the  former  decision,  leaving  nothing  which  can  be 
questioned  except  whether  the  facts  which  were  then  said  to  con- 
stitute a  sufficient  cause  for  relief  have  been  found  to  exist  by  the 
trial  court,  and  whether  any  material  part  of  such  findings  is 
against  the  clear  preponderance  of  the  evidence.  Priewe  v.  Wis- 
consin S.  L.  &  Imp.  Co.  537 

Mandate  directing  judgment,  when  proper. 

26.  Where  a  trial  by  jury  is  waived,  except  as  to  the  amount  of  dam- 

ages, it  is  proper  for  the  supreme  court  to  apply  the  law  to  the 
facts  established  in  the  court  below,  and  to  direct  the  entry  of  the 
proper  judgment    Kowalhe  v.  Milwaukee  E.  B.  <Sb  L.  Co.  472 

Appeal  from  action,  of  common  council.  See  Municipal  Corporations,  1 3. 

Appeal  from  county  courts. 

27.  Proponents  of  a  will,  which  was  refused  probate,  immediately  in- 

structed their  attorneys  to  prosecute  an  appeal.  Within  the  time 
allowed  for  an  appeal  by  sec  4031,  R.  S.  1878,  such  attorneys  filed 
notice  of  appeal  and  an  undertaking,  duly  signed,  and  procured  an 
order  requiring  notice  thereof  to  be  served  within  a  given  time, 
and  supposed  such  service  had  been  made,  but  were  mistaken. 
After  the  expiration  of  the  statutory  time  to  appeal,  proponents 
retained  other  attorneys  and  informed  them  an  appeal  had  been 
taken,  but  an  investigation  disclosed  the  foregoing  facts,  and  appli- 
cation under  sec.  4035,  R.  S.  1878,  was  then  made,  on  due  petition 
to  the  circuit  court,  that  leave  to  appeal  be  granted.  The  petition 
contained  the  usual  affidavit  of  merits,  and  among  others  the  fore- 
going facts.  Held,  that  the  failure  to  take  the  appeal  within  the 
time  prescribed  by  statute  was  sufficiently  excused.  Oakley  v. 
Davidson,  98 

28.  Where  the  petition  for  leave  to  appeal  states  a  prima  facie  case,  the 

court  should  grant  it,  without  considering  counter  affidavits  as  to 
the  justness  of  the  claim;  but  it  must  appear  that  the  applicant  is 
not  guilty  of  laches.  Ibid 

29.  Such  application  is  addressed  to  the  discretion  of  the  trial  court,  and 

unless  there  has  been  an  abuse  of  discretion,  to  the  extent  that  it 
has  worked  manifest  injustice,  the  ruling  of  that  court  should  be 
sustained.  Ibid. 
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Appeal  from  justice  of  the  peace. 

80.  An  order  reinstating  an  appeal  from  justice  court,  which  had  been 
dismissed  for  want  of  prosecution,  having  been  granted  on  terms* 
the  acceptance  of  the  terms  imposed,  and  going  to  trial  on  the 
merits  without  objection,  waives  any  error  in  the  order.  Drake  r. 
Scheunemann,  458 

Appearance.    See  Justices'  Courts,  1.    Parties. 

Appliances.    See  Master  and  Servant,  5-8. 

Arbitrators.    See  Building  Contracts,  3,  5,  ft. 

Architects.    See  Appeal,  2,  &    Building  Contracts,  1, 3-6. 

Assessment. 
Special.    See  Municipal  Corporations. 
Of  taxes.    See  Appeal,  12.    Certiorari,  8, 10.    Taxation,  4. 

Assignment. 

For  benefit  of  creditors.     See  Mandamus.     Sales  op  Chattels,  L 
Voluntary  Assignment. 

Of  choses  in  action.    See  Contracts,  1. 

Of  mortgages.    See  Bills  and  Notes,  5-8. 
Assumption  of  risks.    See  Master  and  Servant,  2,  6. 
Attachment.    See  Parties,  2.    Recording  Acts. 
Attorneys  at  Law.    See  Counties,  2.    Pleading,  7.    Railroads. 
Attorney's  Fees.    See  .Costs,  1,  2,  9-11. 
Ballots.    See  Elections. 

BANKS  AND  BANKING. 

See  Corporations,  14,  15.    Constitutional  Law,  2.    Voluntary  As- 
signments, 1. 

1.  The  banking  act  (ch.  479,  Laws  of  1852)  was  not  an  attempt  to  codify 

all  laws  which  should  in  any  way  affect,  control,  or  regulate  bank- 
ing corporations,  but  to  provide  for  the  creation  of  particular  cor- 
porations with  certain  peculiar  powers,  and  to  enact  a  body  of  spe- 
cial provisions  required  for  some  of  the  peculiar  and  distinguishing 
business  of  such  corporations  and  individuals  similarly  engaged, 
leaving  the  banking  corporation  so  created  a  member  of  the  busi- 
ness and  commercial  community,  to  be  regulated  by  the  laws  gov- 
erning other  individuals  and  corporations  therein,  except  so  far  as 
the  very  act  itself  has  defined  the  differences.  N.  W.  Nat  Bank  v. 
Superior,  43 

2.  The  methods  of  procedure,  in  case  of  insolvency  of  banking  corpora- 

tions, the  remedies  of  creditors,  and  the  rights  of  the  latter  in  the 
assets  rest  under  the  general  law  in  relation  thereto  as  it  stood  at 
the  time  of  the  passage  of  ch.  470.  Laws  of  1852,  or  as  it  might  there- 
after be  prescribed  by  the  law-making  power.  The  banking  act  does 
not  extend  over  those  subjects,  and  such  general  laws  were  not 
adopted  into  the  banking  law  so  that  they  could  not  thereafter  be 
changed.  Ibid. 

a  The  banking  act  containing  no  express  provisions  as  to  the  manner 
of  distribution  of  assets  in  case  of  insolvency,  and  such  proceedings 
being  supplied  by  general  legislation,  it  cannot  be  said  that  the 
general  purpose  and  scheme  of  that  act  was  that  all  the  creditors 
of  a  banking  corporation  should  share  equally  in  the  assets,  and 
the  preference  given  certain  creditors  by  sec.  8245,  Stats.  1808,  is 
valio.  Ibid. 
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Bankkuptcy,  National  Act.    See  Parties. 
Bankrupts.    See  Partnership. 
Benefit  Societies.    See  Insurance,  1,  a 

BILLS  AND  NOTES. 

1.  Defendant  corporation  opened  a  branch  of  its  business  under  the 

management  of  the  defendant  S.,  under  arrangements  whereby  S. 
in  fact  became  a  partner  in  the  branch  business.  Plaintiff  sold  S. 
some  timber  under  a  contract  reserving  the  title  until  a  note  given 
for  the  purchase  price  was  paid.  When  the  note  became  due,  the 
vice  president  of  the  corporation,  who  was  bookkeeper  of  the  branch 
business  and  consulted  S.  about  its  affairs,  gave  a  new  note  for  the 
balance  due,  signed  by  S.  as  maker,  and  indorsed  by  the  corpora- 
tion, and  thereupon  plaintiff  delivered  up  the  old  note,  acknowl- 
edged payment,  and  surrendered  his  contract  and  his  lien  on  logs 
cut  thereunder.  When  the  note  became  due,  the  corporation,  by 
its  president,  waived  protest  and,  before  the  commencement  of  ac- 
tion thereon,  made  payments  on  the  note.  It  appeared  that  the 
new  note  was  one  of  three  blank  notes  which  had  been  sent  to  the 
vice  president,  indorsed  by  the  corporation,  to  be  used  when  filled 
in  and  signed  by  S.  as  maker,  to  take  up  notes  due  at  a  bank. 
Plaintiff  had  no  knowledge  of  any  limitation  on  the  authority  of 
the  vice  president  to  fill  in  the  notes.  Held,  that  plaintiff  was 
entitled  to  hold  and  enforce  the  note  as  a  bona  fide  purchaser  for 
value.    Johnson  v.  Weed  <&  Oumaer  Mfg.  Co.  291 

2.  The  note,  having  been  indorsed  and  intrusted  to  an  officer  of  the 

corporation  apparently  in  charge  of  its  business,  with  blanks  not 
filled  out,  carried  on  its  face  implied  authority  to  fill  up  the  blanks 
and  perfect  the  instrument,  and  the  person  intrusted  with  the  note 
is  to  oe  deemed  the  agent  of  the  indorser,  who  is  bound  by  it,  where 
the  holder  had  no  knowledge  of  any  limitation  on  the  agent's  au- 
thority and  there  is  nothing  in  the  situation  to  put  him  on  his 
guard  or  on  inquiry.  Ibid. 

3.  The  corporation  by  its  president,  after  full  knowledge  of  the  cir- 

cumstances, having  waived  protest,  asked  an  extension  of  time, 
offered  to  turn  out  property  in  payment,  and  made  payments  be- 
fore the  action  was  brought,  ratified  the  delivery,  execution,  and 
use  of  the  note,  Ibid. 

4  S.  being  a  partner  in  the  branch  business,  and  that  firm  having  re- 
ceived the  proceeds  of  plaintiff's  timber,  in  legal  effect  the  note 
was  given  for  a  firm  debt,  and  both  S.  and  'the  corporation  were 
bound  to  pay  it  Ibid. 

5.  Defendant's  general  loaning  agent  sent  him  a  forged  note  and  mort- 
gage in  return  for  money  sent  for  investment.  Thereafter  the  in- 
terest was  regularly  received,  and  on  its  maturity  defendant  was 
notified  it  would  be  soon  paid,  and  soon  received  an  assignment  of 
the  mortgage  to  P.  containing  the  usual  covenants  as  to  amount 
due  and  right  to  assign,  together  with  a  satisfaction  of  another 
mortgage  held  by  him.  He  immediately  executed  and  remailed 
both  to  the  agent,  who  thereupon  sent  back  to  defendant  other 
notes  and  mortgages  and  a  small  amount  of  cash  to  make  up  the 
balance.  The  agent  thereupon  forged  an  extension  of  time  on  the 
forged  note  and  negotiated  it  to  P.,  delivering  the  note,  mortgage, 
and  defendant's  assignment  on  receipt  of  P.'s  check.  Plaintiffs' 
ward  acquired  title  under  the  decree  of  the  proper  county  court  on 
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the  settlement  of  the  estate  of  P.  Held,  that  the  defendant,  hav- 
ing sold  an  apparently  valid  note  and  mortgage,  warranted  the 
amount  due  thereon  and  that  he  had  good  title,  and,  it  being  shown 
that  the  supposed  note  and  mortgage  were  worthless,  plaintiffs  can 
recover  from  him  the  consideration  paid.    Roehl  v.  VcAckmann,  484 

6.  Defendant  when  he  received  the  assignment  instead  of  a  satisfac- 

tion was  charged  with  notice  that  a  sale  by  the  agent  instead  of 
payment  was  or  might  be  contemplated,  and  when  he  executed  the 
same  and  placed  it  in  the  hands  of  his  agent,  he  necessarily  clothed 
the  agent  with  the  power  to  do  an  act  which  such  an  assignment 
usually  and  regular! v  contemplates  is  to  be  done, — to  sell  the  se- 
curity and  deliver  tne  assignment  to  carry  such  sale  into  effect. 

Ibid 

7.  The  fact  that  the  extension  of  time  of  payment  was  forged  is  imma- 

terial, since  plaintiffs'  loss  resulted  not  f  ronvthat,  but  because  the 
note  and  mortgage,  whose  genuineness  were  warranted  by  defend- 
ant, were  forged.  Ibid 

8.  In  the  absence  of  an  express  warranty  contained  in  an  assignment 

of  a  mortgage  there  is  an  implied  warranty  of  genuineness.    Ibid 
Board. 
County.    See  Counties.    Evidence,  1,  a    Officers,  1. 
Of  directors.    See  Corporations,  7, 10-12. 
Of  education.    See  Common  Schools,  1. 
Of  public  works.    See  Municipal  Corporations,  4 
Of  review.    See  Certiorari,  8-10.    Taxation,  8,  4,  7. 
Of  towns.    See  Certiorari,  8-5. 

Bona  Fide  Purchaser.    See  Bills  and  Notes,  1.    Contracts,  2. 
Bonds.    See  Contracts,  8-5.    Suretyship,  1-10. 
Boundaries.    See  Adverse  Possession,  2. 

BUILDING  CONTRACTS. 
See  Appeal,  2a    Liens,  1,  2. 

1.  Where,  under  the  specifications  of  a  building  contract,  brick  were  to 

be  laid  close  and  joints  thoroughly  flushed  with  mortar,  and  plaster- 
ing to  be  of  a  certain  number  of  coats  and  applied  in  a  certain 
manner,  the  findings  of  the  trial  court,  on  conflicting  testimony, 
that  the  work  had  been  done  according  to  the  specifications,  will 
not  be  reversed,  the  method  of  performing  the  work  being  open 
and  obvious,  and  under  the  observation  of  the  owner's  agent  and  the 
architect,  and  no  complaint  having  been  made  during  the  progress 
of  the  work.    Laycock  v.  Parker,  161 

2.  The  presence  of  extraneous  matter  causing  stoppage  of  a  water  pipe, 

ana  overflow  of  water  into  the  premises  of  a  tenant,  in  the  absence 
of  any  evidence  connecting  the  contractor  or  his  workmen  with 
introducing  the  refuse  which  was  found  in  the  pipe,  does  not  con- 
stitute ground  for  finding  him  liable  for  injuries  resulting  to  the 
tenant  I  bid 

3.  It  is  competent  for  a  contractor  to  bind  himself  to  perform  the  con- 

tract not  only  according  to  plans  and  specifications,  but  also  to  the 
satisfaction  and  acceptance  of  a  designated  referee,  and  a  contract 
so  made  will  be  enforced  according  to  its  terms,  as  a  condition  pre- 
cedent to  recovery,  unless  dispensed  with  by  the  parties  themselves, 
or  unless  the  acts  of  the  nominated  referee  are  collusive,  fraudu- 
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lent,  arbitrary,  or  unreasonable,  or  due  to  clear  mistake  of  the  facts 
on  which  his  judgment  is  predicated.  John  PritzlaffH.  Co.  v.  Berg- 
hoefer,  351» 

4  Where  a  contractor  has  not  shown  completion  of  his  contract  accord- 
ing to  its  terms,  or  any  excuse  therefor,  or  any  substantial  com- 
pletion of  the  structure  contracted  for,  or  that  the  owner  has  taken 
possession  of  the  same  and  put  it  to  the  use  intended,  he  cannot  re- 
cover, and  a  plaintiff  in  an  action  on  a  debt  due  him  from  such 
contractor  has  no  greater  rights  against  the  owner,  summoned  a* 
garnishee,  than  the  contractor.  Ibid, 

5.  Parties  may  contract  for  the  finishing  and  completion  of  a  building 

to  the  satisfaction  and  acceptance  of  a  designated  architect,  pay- 
ments to  be  made  on  his  certificate,  and  in  that  case  such  a  certifi- 
cate is  a  condition  precedent  to  the  right  to  sue  for  the  contract 
price,  unless  the  refusal  to  certify  should  be  disregarded  on  ground 
of  fraud  or  bad  faith,  or  clear  evidence  of  mistake,  on  the  part  of 
the  architect,  even  where  the  court  finds  that  the  contractor  has 
substantially  completed  the  work  according  to  contract  and  is  en- 
titled to  his  final  estimate.    Coorsen  v.  Zieht,  881 

6.  The  mere  fact  that  some  other  architect  may  have  thought  the  con- 

tract had  been  fully  carried  out  does  not  give  rise  to  an  inference 
of  fraud.  IbitL 

7.  Where  the  contract  specifies  that  there  shall  be  no  charge  for  extras 

unless  the  price  is  agreed  upon  and  noted  on  the  contract,  no  claim 
therefor  should  be  allowed  except  on  proof  that  the  contract  had 
been  complied  with  in  that  respect  or  its  terms  waived.  IbicL 

Burden  of  Proof.    See  Wills,  3. 

*  By-laws.    See  Corporations,  8-10, 12. 

Calls,  on  subscription  to  stock.    See  Corporations,  7-9. 

Canvass  of  Votes.    See  Elections,  1. 

CASES  DISTINGUISHED,  Etc 

1.  Barrett  v.  Hammond,  87  Wis.  654,    See  No.  31. 

2.  Bentley  v.  Adams,  92  Wis.  386.    See  No.  14 

8.  Beurhaus  v.  Cole,  94  Wis.  617.    See  No.  29. 

4  Boynton  v.  Sisson,  56  Wis.  401 ;  Crocker  v.  Currier,  65  Wis,  662  (as  to 
personal  judgments),  distinguished.    Laycock  v.  Parker,      189,  190 

5.  Burnham  v.  Burnham,  79  Wis.  557.    See  No.  29. 

6.  Candrian  v.  Miller,  98  Wis.  168  (as  to  several  causes  of  action),  dis- 

tinguished.   Hellstern  v.  Katzer,  395 

7.  Cardinal  v.  Eau  Claire  L.  Co.  75  Wis.  405.    See  No.  37. 

8.  Chicago.  St  P,  M.  &  O.  R.  Co.  v.  Bayfield  Co.  87  Wis.  188  (as  to  ex- 

emption  of  railway  lands  from  taxation),  limited.  Duluth,  S.  S.  & 
A.  R  Co.  v.  Douglas  Co.  86,  89 

9.  Cook  v.  Menasha,  95  Wis.  215:  Smith  v.  Scott,  93  Wis.  458  (as  to  ap- 

pealable orders),  distinguished.    National  D.  Co.  v.  Seidel,         490 

10.  Crocker  v.  Currier,  65  Wis.  662.    See  No.  4. 

11.  Edwards  &  McC.  L.  Co.  v.  Mosher,  88  Wis.  672.    See  No.  14 

12.  Endter  v.  Lennon,  46  Wis.  299.    See  No.  37. 
ia  Ford  v.  Ford,  70  Wis.  19.    See  No  29. 

14  Heath  v.  Solles,  73  Wis.  217;  North  v.  La  Flesh.  73  Wis.  520;  Ed- 
wards  <fc  McC.  h.  Co.  v.  Mosher,  88  Wis.  672;  Bentley  v.  Adams,  92 
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Wis.  386  (as  to  consent  to  improvements),  distinguished.  Coarsen 
v.  Ziehl,  386 

15.  Hiner  v.  Fond  dn  Lac,  71  Wis.  74  (as  to  filing  claims  with  city  clerk 

instead  of  common  council),  overruled.  Bacon  v.  City  of  Aniigo,  11 

16.  Hoverson  v.  Noker,  60  Wis.  511.    See  No.  2a 

17.  Johnson  v.  Coleman,  23  Wis.  453  (as  to  annulment  of  marriage),  dis- 

tinguished.   Mayer  v.  Koontz,  24,  25 

18.  Kingman  &  Co,  v.  Watson,  97  Wis.  596  (as  to  sales  and  warranty  of 

machines),  distinguished.    Nichols  &  Shepard  Co.  v.  Chase,        582 

19.  Klaus,  In  re,  67  Wis.  401  (as  to  directors  making  by-laws),  expressions 

held  obiter  and  disapproved.  North  Milwaukee  Town  Site  Co.  No, 
2  v.  Bishop,  493,  496 

20.  Laycock  v.  Moon,  97  Wis.  59  (as  to  disapproval  of  work  and  material 

in  building),  distinguished.    Laycock  v.  Parker,  364 

21.  McKinnon  v.  Wolfenden,  78  Wis.  237  (as  to  appeal  by  receiver),  dis- 

tinguished.    Union  Nat  Bank  v.  Mills,  40 

22.  Milicaukee  Industrial  School  v.  Milwaukee  Co.  40  Wis.  328  (as  to 

power  of  circuit  judge  at  chambers),  explained  and  remark  held 
obiter.    Wisconsin  Industrial  School  for  Girls  v.  Clark  Co.         662 

23.  North  v.  La  Flesh,  73  Wis.  520.    See  No  14 

24.  Nye  v,  Sochor,  92  Wis.  40  (as  to  laches),  distinguished.    Zinc  Carbon- 

ate Co.  v.  First  Nat.  Bank,  135 

25.  Platto  v.  Deuster,  22  Wis.  482.    See  No  87. 

26.  Porch  v.  St.  Bridget's  Congregation,  81  Wis.  599  (as  to  acquiescence 

by  consent),  distinguished.    Pfleger  v.  Groth,  107 

27.  Pratt  v.  Lincoln  Co.  61  Wis.  63  (as  to  appealable  orders),  distinguished. 

Maynard  v.  Town  of  Greenfield,  671,  672 

28.  Schaefer  v.  Osterbrink,  67  Wis.  495;  Hoverson  v.  Noker,  60  Wis.  511 

(as  to  liability  for  torts  of  child),  distinguished.   Kumba  v.  Gilham, 

315 

29.  Scott  v.  West.  63  Wis.  529;  Webster  v.  Morris,  66  Wis.  866;  Ford  v. 

Ford,  70  Wis.  19:  Burnham  v.  Burnham,  79  Wis.  557;  Beurhaus  v. 
Cole,  94  Wis.  617  (as  to  payment  of  counsel  fees  out  of  estates),  dis- 
approved.  In  re  Donges's  Estate,  515 

30.  Scott  v.  West,  63  Wis.  533  (as  to  bequests  and  devises  to  issue  of  de- 

ceased child),  distinguished.    Paiton  v.  Ludington,  612 

31.  Shaw  v.  Sun  Prairie,  74  Wis.  105;  Barrett  v.  Hammond.  87  Wis.  654 

(as  to  evidence  of  general  defect  in  sidewalk),  distinguished.  Olson 
v.  Town  of  Luck,  35 

32.  Shipman  v.  State,  44  Wis.  45a    See  No.  86. 

33.  Smith  v.  Scott,  93  Wis.  45a     See  No.  9. 

84.  State  ex  rel.  Johnson  v.  Washburn,  22  Wis.  99  (as  to  mandamus\ 
distinguished.    State  ex  rel  Spence  v.  Dick,  407,  409 

35.  State  ex  rel  Reedsburg  Bank  v.  Hastings,  12  Wis.  47  (as  to  scope  of 

banking  act),  expression  limited.  N.  W.  Nat.  Bank  v.  City  of  Su- 
perior, 46 

36.  Stale  ex  rel  Sloan,  S.  &  M.  v.  Warner,  55  Wis.  271;  Shipman  v.  State, 

44  Wis.  458  (as  to  interest),  doubted.    Laycock  v.  Parker,  185 

87.  Stein  v.  Benedict,  83  Wis.  603:  Platto  v.  Deuster,  22  Wis.  482:  Cardi- 
nal v.  Eau  Claire  L.  Co.  75  Wis.  405;  Endter  v.  Lennon,  46  Wis.  299 
(as  to  restraining  inequitable  use  of  judgment),  limited  and  ex- 
plained.   Zinc  Carbonate  Co.  v.  First  Nat.  Bank,  136,  137 
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38.  Swift  v.  James,  50  Wis.  541  (as  to  pleading),  limited.   Joseph  Dessert 

L.  Co.  v.  WacUeigh,  323 

39.  Tiede  v.  Schneidt,  99  Wis.  201.    See  No.  40. 

40.  Walker  v.  Backus  H.  Co.  97  Wis.  160;  Tiede  v.  Schneidt,  99  Wis.  201 

(as  to  dissolution  of  injunction),  limited.  Valley  Iran  Works  Mfg. 
Co.  v.  Goodrick,  443 

41.  Wisconsin  K.  I.  Co.  v.  Milwaukee  Co.  95  Wis.  153  (as  to  private  agen- 

cies for  performance  of  public  duty),  distinguished  Wisconsin 
Industrial  School  v.  Clark  Co.  666 

42.  Webster  v.  Morris,  66  Wis.  366.    See  No.  29. 
Cause  op  Action.    See  Action. 

CEMETERIES. 

1.  A  complaint  alleging,  in  substance,  that  defendants,  owners  of  land 

within  the  corporate  limits  of  a  duly  incorporated  city,  part  of 
which  had  been  duly  laid  out  and  platted  as  a  cemetery  Def ore 
they  acquired  title,  had  laid  out,  platted,  and  mapped  the  balance 
of  the  land  as  cemetery  grounds  and  threatened  to  use  the  same 
for  burial  purposes,  and  had  recorded  such  plat;  that  the  newly- 
platted  premises  were  within  200  rods  of  many  lots  of  the  platted 
portion  of  such  city  on  which  dwelling  houses  were  located,  and 
only  separated  by  a  highway  from  plaintiff's  homestead  on  which 
he  resided  with  his  family;  and  that  the  defendants'  action  was 
without  the  consent  of  the  municipal  authorities, — and  praying 
that  the  proposed  addition  to  the  cemetery  be  declared  a  nuisance 
and  abated,  states  every  fact  essential  to  a  cause  of  action  in  plaint- 
iff's favor,  under  sec  1454  Stats.  1898.    Pfleger  v.  Oroth,  104 

2.  Where  in  laying;  out,  platting,  and  opening  an  addition  to  a  ceme- 

tery the  municipal  authorities  and  law  are  entirely  disregarded, 
mere  non-action  by  the  municipality  is  not  acquiescence  in  such 
acts  nor  evidence  of  the  consent  of  the  municipality  required  by 
sea  1454,  Stats.  1898.  Ibid. 

a  Sea  2,  ch.  315,  Laws  of  1887,  as  amended  by  ch.  51,  Laws  of  1893, 
does  not  remove  the  restrictions  to  the  enlargement  of  cemeteries 
in  cities  and  villages  imposed  by  sea  1454,  R.  S.  1878,  but  provides 
how  land  may  be  acquired  for  such  enlargement,  when  permission 
shall  have  been  obtained  from  the  municipal  authorities  under 
said  sea  1454.  Ibid. 

CERTIORARI 
See  Constitutional  Law,  5. 

1.  The  entry  in  the  docket "  parties  appeared,"  in  the  absence  of  any 

qualifications,  is  a  general  appearance,  and  on  the  return  of  the 
justice  to  a  writ  of  certiorari  is  conclusive,  and  cannot  be  contra- 
dicted or  impeached  by  extrinsic  evidence  or  by  statements  of  the 
justice.    Fulton  v.  State  ex  reL  Meiners,  238 

2.  On  a  common-law  certiorari  the  court  will  only  review  proceedings 

of  a  justice  of  the  peace  so  far  as  they  relate  to  jurisdictional 
questions  shown  by  the  pleadings  and  docket  entries,  and  will  not 
consider  questions  of  law  arising  on  such  entries  or  any  questions 
which  involve  inquiry  into  evidence;  hence  if  a  justice  adjourn 
the  case,  or  enter  judgment  contrary  to  the  stipulation  of  parties, 
it  is  an  error  of  law  that  cannot  be  reached  by  certiorari.        Ibid. 

Vol.  103—44 
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8.  A  writ  of  certiorari  to  review  the  acts  of  a  board  or  body,  unless  it  is 
not  a  continuing  body  or  has  ceased  to  exist,  must  go  to  the  board, 
and,  when  directed  to  the  legal  custodian  of  its  records,  does  not 
confer  jurisdiction  either  of  the  subject  matter  or  of  the  persons 
composing  the  board.    State  ex  rel  Graff  v.  Everett,  26fr 

4  The  return  of  a  person,  not  competent  to  receive  service  of  a  writ  of 
certiorari  and  make  return,  is  a  nullity.  Ibid. 

5.  A  town  board  is  a  permanent  body,  and  when  its  acts  are  sought  to 

•    be  reviewed  orf  certiorari  the  writ  should  be  directed  to  and  served 

on  its  members  as  such  board.  Ibid 

&  The  return  to  a  writ  of  certiorari  is  a  response  to  the  commands  of 
the  writ,  and  not  an  answer  to  the  allegations  of  the  petition.  State 
ex  rel  Heller  v.  Lawler,  460 

7.  A  cause  having  been  submitted  for  decision,  on  the  merits,  on  the 

petition  and  return  to  a  writ  of  certiorari,  findings  of  fact  are  not 
required,  the  sole  question  being  whether  the  facts  set  forth  in  the 
return,  excluding  therefrom  all  matters  introduced  into  it  not 
properly  matters  of  record,  justified  the  decision  complained  of. 

Ibid 

8.  Where  the  return  of  a  board  of  review  to  a  writ  of  certiorari  showed 

that  the  uncontro verted  evidence  of  the  relator,  which  was  the 
only  evidence  produced  before  the  board,  established  that  the  as- 
sessed valuation  of  his  lands  was  too  high,  and  also  the  basis  on 
which  his  lands  should  be  assessed  in  order  to  equalize  the  assess- 
ments, and  nothing  appeared  in  the  record  to  impair  its  credibility, 
it  was  the  plain  duty  of  the  board  to  correct  the  assessed  valuation 
of  his  property  accordingly,  and  their  failure  to  do  so  constituted  a 
clear  violation  of  law  which  is  subject  to  be  corrected  by  certiorari. 

Ibid. 

9.  It  is  well  settled  that  in  proceedings  of  a  summary  character  like 

that  of  boards  of  review  under  the  'statutes  of  Wisconsin, —  bodies 
exercising  <p<m-judicial  powers,  not  admitting  of  any  other  rem- 
edy for  a  direct  review, —  clear  violations  of  law  in  doing  those 
things  which  are  within  the  jurisdiction  of  the  body  to  do  in  a  legal 
manner  may  be  corrected  upon  the  common-law  writ  of  certiorari^ 

Ibid 

10.  In  an  action  to  test  by  certiorari  the  proceedings  of  a  board  of  re- 

view in  respect  to  its  decision  on  the  relator's  application  to  have 
the  assessed  valuation  of  his  property  materially  changed,  so  as  to 
be  on  a  basis  of  equality  with  the  assessment  of  property  generally 
in  the  assessment  district,  it  is  error  in  granting  the  relief  sought 
to  require  the  board  to  reassess  the  relator's  property,  but  on  ap- 
peal such  error  is  not  prejudicial  where  the  assessment  roll  has 
passed  beyond  the  control  of  the  officers  having  power  to  change  it. 

IbitL 

11.  While  equitable  considerations  may  require  the  quashing  of  a  writ 

of  certiorari,  even  after  a  hearing  on  the  merits  and  appeal  to  the 
supreme  court,  vet  where  such  discretionary  power  of  the  court  is 
not  invoked,  and  the  writ  was  sued  out,  hearing  had,  and  judgment 
rendered  while  the  assessment  roll  was  still  in  the  hands  of  the 
proper  clerk,  and  the  circumstances  are  such  that  the  relator  is  en- 
titled to  the  remedy  by  certiorari,  the  writ  should  be  retained  and 
the  matter  presented  by  the  return  decided  upon  the  merits.  Ibid. 

12.  While  the  writ  of  certiorari  is  generally  used  as  an  independent 

writ  for  the  purpose  of  reviewing  action  below,  it  is  well  adapted 
to  and  is  frequently  used  for  ancillary  purposes  only,  such  as  the 
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bringing  up  a  record  for  use  upon  the  hearing  of  another  matter: 
and  hence,  even  in  the  absence  of  direct  authority,  it  may  be  used 
in  a  case  where  the  court  has  obtained  jurisdiction  by  other  pro- 
cess, and  where  the  presence  of  a  record  wholly  or  partially  absent 
is  necessary.    State  ex  reL  Fourth  Nat.  Batik  v.  Johnson,  591 

CHANGE  OP  VENUE. 

See  Appeal,  8. 

Under  sea  2467,  S.  &  B.  Ann.  Stats.,  on  filing  an  ex  parte  affidavit,  alleg- 
ing prejudice  on  the  part  of  the  circuit  and  county  judge,  and  bring- 
ing it  to  the  attention  of  the  circuit  court,  the  right  of  the  party 
becomes  absolute  to  have  a  change  of  venue  of  the  case  to  the  cir- 
cuit court  of  some  county  in  an  adjoining  circuit  State  ex  reL 
Spence  v.  Dick,  407 

Charging  the  Juey.    See  Instructions  to  Jury. 

Chattel  Mortgages.    See  Debtor  and  Creditor,  8. 

Choses  in  Action.    See  Contracts,  1.    Partnership,  2. 

Church  Discipline.    See  Religious  Societies. 

Circuit  Courts.    See  Appeal*  3, 15.    Costs,  6, 11.    Terms  op  Courts. 
Wills,  a 

Circumstantial  Evidence.    See  Criminal  Law,  5.    Evidence,  5. 

Cities.    See  Common  Schools,  1-8.    Constitutional  Law,  2.    Con- 
tracts, 1,  2.    Municipal  Corporations. 

City  Clerk.    See  Municipal  Corporations,  7,  9, 13. 
Claims.    See  Municipal  Corporations,  12-14 
Co-employee.    See  Master  and  Servant,  2-4,  7. 
Committee  of  county  board.    See  Counties. 

Common  Council.  See  Common  Schools,  a  Municipal  Corporations* 
1,  2,  4,  5,  8, 12-14 

COMMON  SCHOOLS. 

School  districts:  Property  rights  on  creation  of  cities. 

1.  Upon  the  creation  of  a  city  out  of  a  formerly  existing  village,  pur- 

suant to  the  provisions  of  ch.  40a,  Stats.  1898,  the  government  and 
administration  of  all  schools  within  the  territorial  limits  of  the 
city,  including  high  schools  theretofore  existing  therein,  devolves 
on  the  board  of  education,  provided  for  by  sees.  925—113  to  925 — 116, 
Stats.  1898,  when  elected,  and  thereupon  the  powers  and  functions 
of  the  former  governing  boards  cease,  and  the  board  of  education 
is  entitled  to  the  possession  and  control  of  the  school  houses,  rec- 
ords, books,  property,  school  library,  etc.,  remaining  in  the  hands 
of  the  former  governing  boards,  and  on  demand  therefor  and  re- 
fusal to  deliver  the  same  such  right  can  be  enforced  by  mandamus. 
State  ex  ret  South  Milwaukee  v.  Fowle,  388 

2.  On  the  creation  of  a  city,  by  virtue  of  sec.  98,  ch.  287,  Laws  of  1897, 

out  of  a  pre-existing  village,  the  territory  of  that  village,  formerly 
joined  with  part  of  the  territory  of  an  adjoining  town  as  a  joint 
school  district,  becomes  severed  from  such  joint  school  district,  and 
falls  under  the  dominion  of  the  school  board  of  the  city,  so  that  it 
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becomes  the  duty  of  the  city  to  provide  the  school  facilities  therefor. 
State  ex  rel  Joint  School  Dist  No.  8  v.  Sweeney,  404 

3.  Although  the  legislature,  by  sea  422,  R.  8.  1878,  has  delegated  to  the 
common  council  of  a  city  or  trustees  of  a  village  and  town  boards, 
in  joint  meeting,  power  to  alter  or  extinguish  a  joint  school  district 
within  their  territorial  limits,  the  legislature  may  exercise  the 
power  so  delegated  itself,  and  the  general  city  charter  enacted  in 
1889  is  an  exercise  of  such  power  by  the  legislature.  Ibid. 

School  district  orders:  Anticipation  of  revenues. 

4  School  orders,  which  by  an  indorsement  on  the  back  are  made  pay- 
able one  year  after  date,  are  orders  to  pay  out  of  funds  which  nec- 
essarily cannot  be  in  the  treasurer's  hands  until  after  the  next  tax 
levy,  and  in  anticipation  of  the  revenues  of  the  school  district  for 
the  ensuing  year,  and  as  such  are  prohibited  by  the  statute.  Scott 
v.  School  Directors  of  Armstrong,  280 

&  Where  the  orders  in  such  a  case  were  issued  in  terms  in  payment 
for  material  and  labor,  they  cannot  be  held  valid  as  an  exercise  of 
the  power  to  borrow  money.  Ibid. 

Complaint.    See  Appeal,  25.    Cemeteries,  1.    Contracts,  7.    Corpo- 
rations, 1.    Pleading,  4»  5,  8, 11-13, 15, 1& 

Compromise.    See  Equity,  9, 10. 

Conditional  Sales.    See  Sales  op  Chattels,  1,  2. 

Condemnation  of  Land.    See  Appeal,  4    Taxation,  2. 

Condition  Precedent.    See  Building  Contracts,  8, 5, 7. 

Conflict  of  Laws.    See  Limitation  of  Actions,  7. 

Consent.    See  Justices*  Courts,  1.    Liens,  1,  2. 

Consequential  Damages.    See  Pleadings,  5. 

Consideration.   See  Accord  and  Satisfaction,  2.   Deeds,  5.   Equity, 

1, 10.    Suretyship,  2, 1L 
Conspiracy.    See  Corporations,  1-4,  6. 

CONSTITUTIONAL  LAW. 

See  Banks  and  Banking.    Limitation  of  Actions,  4,  Municipal  Cor- 
porations, 6.    Waters,  6, 7, 10. 

1.  It  is  well  settled  in  cases  where  the  decision  of  a  legislature  as  to  its 

own  powers  is  reviewed  by  the  judiciary,  that  the  legislature  has 
all  powers  of  legislation  not  prohibited  by  express  words  of  the 
constitution,  or  by  necessary  implication  therefrom;  that  the  un- 
constitutionality of  a  statute  must  be  clear  and  manifest  before 
*  a  court  should  declare  it;  and  that  if  there  be  any  reasonable  doubt 
as  to  its  constitutionality  the  statute  should  be  upheld.  N.  W.  Nat. 
Bank  v.  Superior,  43 

2.  The  provisions  of  sec.  3245,  Stats.  1808,  directing  a  preference  to  the 

United  States,  the  state,  and  any  county,  city,  town,  or  village 
therein,  out  of  the  assets  of  an  insolvent  corporation  in  process  of 
being  closed  up  pursuant  to  the  statutes,  as  applied  to  banks,  does 
not  violate  either  the  express  words  of  the  constitution,  or  any 
necessary  implication  therefrom,  or  that  of  the  banking  act  (ch. 
479,  Laws  of  1852);  and  the  legislature  is  not  prohibited  from  regu- 
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lating,  in  common  with  other  corporations,  the  administration  of  in- 
solvent banking  corporations  and  the  distribution  of  their  assets. 

Ibid. 
3.  The  fact  that  a  public  and  general  act  of  the  legislature  contains 
matter  foreign  to  its  title  does  not  render  such  matter  invalid,  there 
being  no  direct  provision  to  that  effect  in  the  constitution.     Law- 
ton  v.  Waite,  244 

4  Sec  3,  art  VII,  Const,  contains  three  separate  grants  of  jurisdiction 
to  the  supreme  court,  namely,  (1)  appellate  jurisdiction ;  (2)  superin- 
tending control  over  inferior  courts;  (3)  original  jurisdiction,  exer- 
cised by  means  of  writs,  to  protect  the  sovereignty  of  the  state,  pre- 
serve the  liberty  of  the  people,  and  secure  the  rights  of  its  citizens. 
State  ex  ret  Fourth  Nat  Bank  v.  Johnson,  591 

5.  By  the  constitutional  grant  of  a  general  superintending  control  over 

all  inferior  courts,  the  supreme  court  is  endowed  with  a  separate 
and  independent  jurisdiction,  which  enables  and  requires  it,  in  a 
proper  case,  to  control  the  course  of  ordinary  litigation  in  such  in- 
ferior courts,  and  it  also  took,  at  the  same  time,  all  the  ancient 
common-law  writs  necessary  to  enable  it  to  exercise  that  high  jx)wer, 
including  the  writs  of  mandamus,  prohibition,  certiorari,  and  pro- 
cedendo, and  the  right  to  hear  and  determine  the  cause  when  the 
writ  has  brought  it  before  the  court,  including  the  determination 
of  questions  of  fact;  and  no  part  of  that  power  can  be  taken  away 
by  a  statute  attempting  to  regulate  the  trial  of  questions  of  fact  in 
that  court  Ibia\ 

6.  The  constitutional  provision,  sec.  2.  art  VII,  vesting  the  judicial 

power  of  the  state  in  courts,  does  not  deprive  judges  of  such  courts 
from  exercising  such  powers  at  chambers  as  were  customarilv  ex- 
ercised before  the  constitution,  or  any  other  power  of  a  judicial 
nature  authorized  by  the  legislature,  not  requiring  a  trial  of  an 
issue  of  fact     Wisconsin  Industrial  School  v.  Clark  Co.  6^1 

7.  The  commitment  of  a  child  to  an  industrial  school  corporation,  not 

as  a  punishment  for  crime  but  to  furnish  the  child  needed  guardian- 
ship, maintenance,  and  care  for  its  benefit  and  that  of  society,  is 
not  an  interference  with  personal  liberty  requiring  a  trial  by  jury 
to  justify  it  Ibid. 

8.  The  taxing  power  of  the  state  cannot  be  used  to  furnish  a  gratuity  § 

to  a  person  or  corporation  engaged  in  a  private  enterprise,  though 
it  be  one  in  which  many  persons  are  interested;  but  it  may  be  used 
to  compensate  such  person  or  corporation  for  a  public  service. 

lbia\ 

9.  The  test  of  whether  an  agency  may  be  used  by  the  state,  or  par- 

ticular political  subdivision  thereof,  by  legislative  authority,  to  per- 
form service  at  public  expense,  is  not  whether  the  agency  is  private, 
but  whether  the  service  is  within  governmental  functions.  If  the 
purpose  of  the  employment  be  public  and  constitutional,  and  the 
agency  be  an  appropriate  means  to  accomplish  such  purpose,  and 
not  prohibited  by  state  or  national  constitution,  it  is,  under  reason- 
able regulations,  constitutional  ibid. 

10.  Where  a  child,  by  reason  of  poverty  or  other  cause,  stands  in  need  of 
proper  parental  care  and  maintenance,  it  is  a  legitimate  govern- 
mental function  to  furnish  the  necessary  relief;  and  the  employ- 
ment of  a  private  corporation,  organized  specially  to  care  for  children 
in  such  situations,  is  the  use  of  an  appropriate  means  to  perform 
the  duty  of  the  state,  and  is  constitutional  Ibia\ 

Constructive  Notich    See  Highways,  3*. 
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CONTRACTS 

See  Accord  and  Satisfaction.  Appeal,  17.  Building  Contracts. 
Damages,  3,  4.  Deeds.  Equity,  1,  2,  4,  7-9.  Injunctions.  L 
Liens,  1.  Negligence,  1.  Partnership,  1,  2.  Pleading,  la  Sale 
op  Chatteia 

1.  A  contractor  who  had  entered  into  a  contract  to  do  certain  paving 

for  a  city  at  seventy-eight  and  one-half  cents  per  square  yard 
and  also  to  do  the  filling  and  curbing  at  fixed  prices,  gave  mate- 
rialmen an  order  requesting  the  city  to  pay  them  fifty  cents  per 
square  yard  for  ail  material  furnished  by  them  and  used  in  said 
paving,  and  providing  that  if  for  any  reason  the  materialmen  failed 
to  deliver  the  material  as  mentioned  in  their  contract  with  the 
contractor,  such  order  should  be  void,  except  for  materials  de- 
livered and  money  due  the  materialmen.  Held,  that  such  order  did 
not  amount  to  an  assignment  of  the  whole  of  the  contractor's  claim 
against  the  city,  and  therefore,  not  having  been  assented  to  by  the 
city,  was  not  binding  upon  it    Cook  v.  Menasha,  6 

2.  In  an  action  by  the  materialmen,  in  such  a  case,  against  the  city  to 

recover  the  amount  due  the  former  from  the  contractor,  the  plaint- 
iffs are  held  not  to  have  been  aggrieved  by  bringing  in  as  a  party 
either  the  contractor  or  the  bona  fide  purchaser  of  an  order  given 

*        him  by  the  city.  Ibid. 

8.  A  contractor  agreed  with  the  United  States  to  carry  the  mails  on  a 
given  route,  and,  among  other  provisions,  that  he  would  be  answer- 
able to  the  United  States,  or  any  person  aggrieved,  for  performance 
of  all  the  duties  and  obligations  assumed  in  and  by  his  contract 
A  subcontractor  and  his  bondsmen  only  agreed  to  carry  the  mails, 
and  that  for  any  failure  therein  they  should  become  liable  to  the 
original  contractor  for  certain  liquidated  damages,  but  they  did  not 
assume  any  liability  to  any  one  except  the  other  party  to  the  sub- 
contract, nor  any  duty  save  to  him  and  to  the  United  Statea  In 
an  action  against  both  contractors  and  their  bondsmen,  the  sub- 
contractor and  his  bondsmen  only  being  served,  the  complaint 
alleged  that  plaintiff,  in  the  discharge  of  his  duties  as  railway  pos- 
tal clerk  and  pursuant  to  a  provision  of  the  original  contract  occu- 
pied a  seat  in  the  subcontractor's  wagon  in  going  from  the  rail- 
way station  to  the  postoffice  over  such  route,  and  on  that  day,  to 
the  knowledge  of  the  subcontractor,  there  was  used  a  vicious,  kick- 
ing, runaway,  unsuitable,  and  dangerous,  horse,  a  wagon  and  har- 
ness out  of  repair,  and  in  charge  of  a  driver  incompetent  unsafe, 
and  unsuitable;  that  during  the  trip,  by  reason  of  such  defects,  the 
horse  attached  to  the  wagon  became  unmanageable  and  ran  away, 
and  thereby  plaintiff  was  injured,  while  exercising  due  care  and 
diligence  ana  without  negligence  on  his  part  Hdd\  on  demurrer 
of  the  bondsmen,  that  demurrants'  duty  and  liability  to  plaintiff 
must  be  found,  if  at  all,  in  the  subcontract  which  they  signed,  and 
that  the  complaint  failed  to  set  forth  any  right  of  action  upon  the 
contract  made  by  them.    Lawton  v.  Watte,  244 

4.  The  demand  in  such  case  could  not  be  maintained  against  the  prin- 
cipal and  his  sureties  jointly  unless  the  principal  had  breached 
some  requirement  of  the  contract,  performance  of  which  the  sure- 
ties had  guaranteed.  Ibid. 

&  The  fact  that  certain  terms  of  the  original  contract  were  printed  on 
the  back  of  the  subcontract  does  not  show  that  they  were  all  as- 
sumed by  the  subcontractor  but  only  to  the  extent  specified  over 
his  signature,  and  only  so  far  as  they  regulate  his  undertaking  to 


Digitized  by 


Google 


Wis.]  INDEX.  695 


carry  the  mails,  and  hence  there  was  no  privity  of  contract  between 
the  demurrants  and  plaintiff.  *  Ibid. 

4.  By  reason  of  the  fact  that  the  plaintiff  was  a  lawful  passenger  on 
the  subcontractor's  wagon,  driven  by  his  servant  while  in  the  scope 
of  his  employment,  there  existed  on  the  subcontractor's  part  the 
duty  of  ordinary  care,  and  liability  for  any  injury  of  whicn  his  or 
his  servant's  negligence  might  be  the  proximate  cause.  Ibid. 

7.  The  complaint  in  such  action  being  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties,  the  setting  forth  the 
two  contracts  will  be  construed  as  alleging  the  ultimate  fact  that 
plaintiff  was  lawfully  and  rightfully  a  passenger  in  the  wagon,  and 
thus  construed,  with  the  other  allegations,  contains  all  the  elements 
essential  to  set  forth  a  cause  of  action  in  tort  for  damages  from  the 
negligence  of  the  subcontractor,  independently  of  the  consideration 
whether  he  had  contracted  with  defendant  for  any  particular  line 
of  conduct  I  bid 

Contributory  Negligence.  See  Highways,  l  Master  and  Serv- 
ant, a    Municipal  Corporations,  15. 

Conversion.    See  Pleading,  8-5.    Trusts  and  Trustees,  5. 

Conveyance.    See  Deeds.    Evidence,  2.    Mortgages. 

CORPORATIONa 

See  Banks  and  Banking.  Bills  and  Notes,  1-8.  Constitutional  Law, 
2,  7-10.  Debtor  and  Creditor,  1, 2.  Insurance,  1.  Jurisdiction,  2. 
Limitation  of  Actions,  1.  Master  and  Servant,  9.  Surety- 
ship, 11, 12. 

Promotion:  Liability  of  promoters:  Conspiracy. 

1.  A  corporation  may  be  held  liable  as  a  party  to  a  conspiracy  to  de- 
fraud in  a  transaction  outside  the  scope  of  its  charter,  and  a  com- 
plaint against  it  and  its  co-conspirators  to  enforce  such  liability, 
charging  that  the  corporation  and  its  co-defendants  made  and  con- 
summated the  fraudulent  agreement,  is  not  defective  on  demurrer 
for  want  of  allegations  as  to  who  acted  for  the  corporation  in  mak- 
ing such  agreement  and  as  to  special  authority  having  been  given 
by  its  governing  body  in  regard  to  the  subject.  Zinc  Carbonate 
Co.  v.  First  Nat  Bank,  125 

2.  If  a  corporation  obtain  a  wrongful  advantage  of  another  in  respect 
to  a  transaction  outside  its  corporate  powers,  it  cannot  shield  itself 
from  liability  to  remedy  the  wrong  by  the  doctrine  of  ultra  vires. 

Ibid. 


Ordinarily,  as  to  executed  matters,  the  doctrine  of  ultra  vires  is  an 
instrument  to  be  used  only  by  the  state  to  punish  a  corporation  for 
violating  its  charter,  not  by  the  corporation  itself,  or  an  individual, 
to  aid  in  perpetrating  or  perpetuating  a  wrong.  Ibid 

If  several  persons  unite  to  promote  the  organization  of  a  corporation 
and  thereafter  defraud  it  out  of  its  assets  for  their  benefit,  part  of 
the  scheme  being  that  some  of  the  promoters  shall  be  the  active 
parties  and  take  stock  in  and  become  officers  and  obtain  control  of 
the  corporation,  and  thereafter  while  ostensibly  acting  in  its  inter- 
ests carry  out  the  fraud,  and  the  scheme  be  fully  consummated, 
one  of  the  conspirators  being  a  corporation,  all  are  equally  liable  to 
make  good  to  the  defrauded  corporation  the  loss  caused  to  it,  with- 
out reference  to  how  the  fruits  of  the  fraud  may  have  been  divided, 
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and  an  action  will  lie  in  the  name  of  the  injured  corporation  against 
the  wrongdoers  to  compel  an  accounting  of  their  ill-gotten  gains 
and  restitution  thereof.  Ibid, 

5.  By  the  term  promoter  is  usually  understood  a  person  who  under- 

takes to  form  and  set  going  a  company  with  reference  to  a  given 
project    First  Ave.  Land  Co.  v.  Hildebrand\  530 

6.  Defendant  H.  and  his  coadjutors  organized  the  plaintiff  corpora- 

tion, H.  signing  the  articles  of  organization,  subscribing  for  stock, 
and  becoming  an  officer  and  director.  Through  the  efforts  of 
himself  and  those  with  whom  he  was  associated  the  corpora- 
tion was  induced  to  purchase  the  land  at  an  advance  of  $200  per 
acre  over  the  original  selling  price;  EL  knew,  while  he  was  en- 
gaged in  such  transactions,  that  he  was  making  a  secret  profit 
which  he  had  agreed  to  divide  with  the  other  officers  of  the 
corporation,  and  which  was  in  fact  divided  by  crediting  up  the 
whole  profit  pro  rata  on  the  subscriptions  to  stock  made  by  those 
interested  in  the  scheme.  H.  was  present  at  the  organization 
meeting  when  the  stockholders,  other  than  those  interested  with 
him,  were  assured  they  were  going  in  on  the  ground  floor,  and  he 
knew  that  they  were  not,  ana  that  he  was  gaining  a  large  sum  of 
money  by  his  dealings  with  the  corporation.  Held,  that  H.  and  his 
coadjutors  were  in  such  relation  to  the  corporation  that  it  might 
rightfully  call  on  them  to  pay  over  their  profits.  Ibid. 

Stock  subscriptions;  Calls:  Enforcement. 

7.  A  resolution  of  a  board  of  directors  of  a  corporation  providing  for- 

calling  in  unpaid  stock  subscriptions,  to  be  paid,  "  either  in  cash 
or  by  a  promise  to  pay  in  the  form  of  a  land  contract  or  contracts.*' 
is  too  indefinite  to  constitute  a  valid  call  It  fails  to  show  at  whose 
option  the  stockholder  may  pay  in  cash  or  land  contract,  prescribes 
no  conditions  and  fixes  no  terms  by  which  the  directors  are  to  be 
governed  in  the  settlement  of  the  balance  due  the  corporation,  and 
is  not  impartial  and  uniform,    North  Milwaukee  T.  S.  Co.  v.  Bishop. 

49$ 

8.  In  an  action  to  enforce  payment  under  such  call  a  nonsuit  is  proper 

where  there  is  no  proof  of  giving  notice  of  such  call  according  to 
the  by-laws  of  the  corporation.  IbuL 

9.  A  call  for  the  unpaid  subscription  to  stock  of  a  corporation  having 

been  made,  the  notice  required  by  sec.  1754,  Stats.  1898,  to  be  given 
as  the  by-laws  shall  prescribe  is  not  properly  given  where  the  sec- 
retary followed  the  instructions  contained  in  a  resolution  of  the 
board  of  directors,  adopted  after  the  resolution  providing  for  the 
call,  no  by-law  on  that  subject  having  ever  been  adopted  by  the  cor- 
poration. Such  resolution  cannot  take  the  place  of  a  by-law.  IbicL 
By-laws:  By  whom  adopted. 

10.  Unless  taken  away  by  the  charter  or  some  law  of  the  state,  the  power 

to  enact  suitable  by-laws  rests  alone  in  the  stockholders  of  the  cor- 
poration and  not  in  the  board  of  directors.  Expressions  to  the  con- 
trary in  In  re  Klaus,  67  Wis.  401,  held  obiter,  and  overruled.  North 
Milwaukee  T.  S.  Co.  v.  Bishop,  492 

Officers:  Authority,  etc 

11.  The  board  of  directors  of  an  insolvent  corporation  has  power  to  make 

a  voluntary  assignment  of  all  its  property  for  the  benefit  of  its 
creditors,  without  the  authority  or  consent  of  its  stockholders,  un- 
less restrained  by  its  charter,  or  other  legal  enactment  Goetz  t\ 
Knie,  36ft 
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12.  The  by-laws  of  a  corporation,  providing  what  officer  shall  sign  deeds, 

contracts,  leases,  and  certificates  of  stock  when  made  by  the  corpo- 
ration and  authorized  by  the  stockholders,  do  not  prohibit  the 
board  of  directors  from  making  a  voluntary  assignment  for  the 
benefit  of  creditors,  and  designating  the  officers  to  execute  it  on 
behalf  of  the  corporation.  Ibid. 

Insolvency. 

13.  Where  a  corporation  is  insolvent  and  has  ceased  to  be  a  going  con- 

cern, and  its  officers  know  or  ought  to  know  that  suspension  is  , 
impending,  such  officers  are  so  far  trustees  that  they  may  not 
transfer  corporate  property  to  themselves  in  payment  or  debts  due 
them,  and  such  a  transfer  constitutes  a  fraud  in  law.    Slack  v. 
N.  W.  Nat  Bank,  57 

14.  Where  the  insolvent  corporation,  a  bank,  had  no  president,  its  di-  . 

rectors  were  merely  such  in  name,  and  it  was  a  mere  offshoot  of 
the  defendant  bank  and  had  only  nominally  a  separate  corporate 
existence,  its  affairs  being  exclusively  managed  by  the  officers 
of  the  defendant  bank,  held,  that  the  defendant  bank  was  in  the 
same  position,  in  fact,  as  the  legally  elected  directors  of  the  insolv- 
ent bank  would  have  been  had  they  performed  their  duties,  and 
could  not  prefer  itself  out  of  the  assets  of  the  insolvent  bank  when 
on  the  verge  of  suspension.  Ibid. 

15.  Where  such  insolvent  bank  was  the  debtor  of  the  defendant  bank 

and  also  a  depositor  therein,  and  on  the  eve  of  suspension  gave  de- 
fendant bank  a  check  for  the  whole  amount  of  its  deposits,  which 
was  less  in  amount  than  its  indebtedness  to  defendant  bank,  the- 
fact  that  the  debtor  bank  was  insolvent  would  not  destroy  the  de- 
fendant's right  of  offset  against  the  much  larger  indebtedness  then 
owing  to  it  Ibid. 

16.  Where  all  the  property  of  a  corporation  is  insufficient  in  amount,  at 

a  fair  valuation,  to  pay  its  debts,  it  is  insolvent  within  the  defini- 
tion prescribed  by  sec.  1694c,  Stats.  189a     Goetz  v.  Knie,  366 

Foreign  corporations.    See  Insurance,  1.    Limitation  op  Actions,  1. 

Municipal  corporations.    See  Municipal  Corporations. 

COSTS. 
See  Divorce,  9l 

1.  Although  the  parties  have  stipulated  that  the  costs  and  disburse- 

ments of  both  parties  be  paid  out  of  the  estate  attempted  to  be  de- 
vised, where  it  appears  that  the  dominion  of  the  deceased  over  it 
had  ceased  at  her  death  and  lapsed  by  her  failure  to  execute  the 
power,  the  court  is  without  power  to  enter  judgment  as  stipulated. 
In  re  Derse's  Will,  108 

2.  Whether  in  the  absence  of  an  express  stipulation  there  is  any  statu- 

tory authority  for  the  supreme  court  to  direct  payment  of  the  at- 
torneys1 fees  and  expenses  of  both  parties  generally  out  of  the 
estate  in  litigation,  quaere.  Ibid. 

3.  Where  all  the  parties  have  filed  a  stipulation  that  the  taxable  costs 

on  appeal  of  Doth  appellant  and  respondents  be  paid  out  of  the  es- 
tate, it  will  be  so  ordered.  Derse  v.  Verse^  113 
4  The  right  and  liability  of  litigants  as  to  taxable  costs,  and  the 
amount  thereof,  is  wholly  statutory,  and  to  authorize  the  court  to 
allow  or  apportion  costs  it  is  necessary  that  a  specific  provision  of 
statute  giving  such  authority  should  exist    In  re  Donges*s  Estate, 
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5.  It  is  a  settled  rule  of  construction,  in  this  state,  that  under  sec.  2949, 
Stats.  1898,  in  cases  involving  the  probate  or  construction  of  wills, 
a  discretion  rests  in  the  supreme  court  to  allow  or  withhold  tax- 
able costs,  or  to  authorize  their  payment  out  of  the  estate;  and 
where  a  contest  in  such  actions  is  entirely  justifiable  and  presents 
questions  of  law  worthy  of  consideration,  it  is  proper  that  the  tax- 
able costs  of  both  parties  in  the  supreme  court  should  be  ordered 
paid  out  of  the  estate.  Ibid. 

<k  In  such  cases  the  costs  in  the  circuit  court  must  be  governed  by  the 
discretion  of  that  court,  under  sec.  2918,  Stats.  1898,  as  to  who  shall 
recover  costs,  not  exceeding  those  taxable  under  the  fee  bill,  and 
as  to  whether  the  recovery  shall  be  of  the  whole  or  only  part  of 
such  taxable  costs,  which  discretion  is  controlled  in  some  meas- 
ure by  sec.  2982,  Stats.  1898,  requiring  that  any  costs  taxed  against 
an  executor  shall  be  collected  out  of  the  estate  unless  the  court 
shall  direct  them  to  be  paid  by  him  personally  for  mismanagement 
or  bad  faith.  Ibid. 

7.  In  such  cases  the  taxable  costs  in  county  court  are  controlled  by 
sec.  4041,  Stats.  1898,  in  applying  which  the  county  court  is  in  some 
measure  restrained  by  sea  2982,  Stats.  1898,  which  applies  to  all 
courts.  Ibid. 

■8.  The  supreme  court  will  not  attempt  to  direct  in  advance  the  discre- 
tion, thus  vested  in  the  circuit  and  county  courts,  though  it  is  sub- 
ject to  review,  if  abused.  Ibid 

-9.  The  allowance  and  ordering  payment  out  of  an  estate,  or  from  one 
party  to  another,  of  expenses  not  taxable  by  statute,  such  as  gen- 
eral counsel  fees  and  the  like,  is  without  authority  of  law  and 
should  not  longer  be  indulged  in;  but  the  cases  and  extent  in  which 
one  party,  or  any  fund,  should  be  required  to  contribute  to  the  ex- 
penses of  another,  in  litigation,  must  be  limited  by  the  cost  stat- 
utes and  the  fees  therein  prescribed,  except  as  to  counsel  fees  and 
other  expenses  reasonably  incurred  by  an  executor  or  any  other 
trustee  in  the  performance  in  good  faith  of  his  duties.  Ibid 

10.  Courts  should  be  cautious  in  allowing  attorneys'  fees  for  services 

ostensibly  rendered  to  executors,  but  in  spirit  and  effect  rendered 
to  one  of  the  opposing  interests  of  the  respective  claimants  upon 
the  estate,  and  in  such  case  each  litigant  should  bear  the  expenses 
of  litigation  which  he  has  incurred.  Ibid 

11.  A  judgment  in  actions  for  construction  of  wills  providing  for  the 

allowance  to  the  respective  parties  of  counsel  fees,  payable  out  of 
the  estate,  is  error.  Only  taxable  costs  and  disbursements  can  be 
recovered.    Pat  ton  t?.  Ludington,  629 

Counsel  Fees.    See  Costs,  1,  2,  9-11. 

■Counterclaim.    See  Damages,  8.    Pleading,  7.    Real  Property,  9l 

COUNTIES. 
See  Constitutional  Law,  2.    Industrial  Schools.    Officers,  1 

1.  A  county  board  may  delegate  purely  ministerial  or  executive  power 
to  a  committee,  and  its  action,  within  the  scope  of  such  delegated 
power,  will  bind  the  county.  Duluth,  S.  S.  <fb  A.  R.  Co.  v.  Douglas 
Co.  75 

3.  A  county  board,  having  determined,  on  condition,  to  appeal  from  a 
judgment  against  it  to  the  supreme  court,  may  properly  delegate 
to  a  committee  of  its  members  authority  to  investigate  as  to  the 
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existence  of  the  condition  and  to  further  act  in  regard  to  the  ap- 
peal according  to  the  wish  of  the  board;  and  the  delegated  power 
to  cause  the  appeal  to  be  taken  in  such  a  case,  carries  with  it,  by 
implication,  power  to  employ  an  attorney  for  that  purpose,  the  dis- 
trict attorney  of  a  county  not  being  obliged  to  attend  to  its  litiga- 
tion in  the  supreme  court.  Ibid. 

County  Board.    See  Counties.    Evidence,  1,  a    Officers,  1. 

County  Courts.    See  Appear  27-29.    Costs,  7. 

County  Judge,  Prejudice  of.    See  Appeal,  a    Change  of  Venue. 

Courts.    See  Appeal,  a    Constitutional  Law,  4-6.    Wills,  a 

Creditor's  Remedies.  •  See  Debtor  and  Creditor. 

CRIMINAL  LAW  AND  PRACTICE. 
See  Evidence,  5.    Jurors. 

1.  An  information  under  sec.  4587c,  S.  &  B.  Ann.  Stats.  —  in  effect 
providing  that  if  a  parent,  being  of  sufficient  ability,  shall  unrea- 
sonably refuse  or  neglect  to  provide  for  his  minor  child,  or  if,  being 
a  husband,  he  shall,  under  like  circumstances,  refuse  or  neglect  to 
provide  for  his  wife,  he  shall  be  deemed  guilty  of  a  misdemeanor, — 
charging  the  defendant  with  unlawfully  and  unreasonably  refus- 
ing and  neglecting  to  provide  for  his  wife  and  a  minor  child,  is  not 
bad  for  duplicity.    Jenness  v.  State,  553 

a  The  rule  in  such  case  is  that  under  a  penal  statute  mentioning  sev- 
eral things  disjunctively,  all  of  which  are  punishable  alike,  the 
whole  may  be  charged  conjunctively  in  a  single  count,  as  consti- 
tuting but  a  single  offense.  Ibid. 

a  Where,  in  a  prosecution  for  abandonment  and  failure  to  support  the 
wife  and  minor  child  of  defendant,  he  had  testified  that  he  was 
always  willing  to  support  them,  it  is  not  error  to  require  him  on 
cross-examination  to  answer  a  question  as  to  whether  he  caused  a 
certain  notice  to  be  published  in  a  local  paper  warning  the  public 
that  he  would  not  be  responsible  for  debts  or  his  wife's  contracting. 

Ibid. 

4  In  such  a  case  an  instruction  to  the  jury  that  when  a  lawful  mar- 
riage is  established,  it  devolved  on  the  defendant  to  show  that  a 
divorce  had  been  granted  by  some  lawful  tribunal,  is  without 
prejudice,  where  that  court  also  instructed  the  jury  at  the  defend- 
ant's request,  in  substance,  that  if  the  complainant  takes  the 
ground  that  the  defendant  is  under  obligations  to  support  her  while 
she  persists  in  living  apart  from  him,  she  sadly  misconceives  her 
duty  and  obligation,  ana  that  when  she  offers  to  live  with  defendant 
and  discharges  her  conjugal  duties,  she  will  then  be  in  a  position 
to  invoke  the  aid  of  the  law  to  compel  him  to  perform  his  duties  if 
he  refuses  to  do  so.  Ibid. 

6.  About  the  time  of  the  larceny  of  a  box  of  clothing  from  a  freight 
car,  five  men,  including  plaintiffs  in  error,  ran  from  the  vicinity  of 
the  car,  one  of  whom  carried  a  box  similar  to  the  one  that  was 
taken  with  the  stolen  clothes.  The  men  disappeared  in  the  corn- 
field near  by.  The  next  morning  a  similar  empty  box  was  found 
in  the  cornfield  near  where  the  men  disappeared  the  evening  be- 
fore. Plaintiffs  in  error  were  interested  in  the  disposition  of  the 
stolen  property,  and  their  character  was  consistent  with  the  theory 
of  guilt    Held,  that  the  circumstances  warranted  an  inference  of 
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guilt  with  the  degree  of  certainty  requisite  to  a  conviction.  Hunt 
v.  State,  559 

Covenants.    See  Deeds,  4-8. 

Cross-examination.    See  Criminal  Law,  3. 

DAMAGES. 
See  Contracts,  3,  6.    Equity,  11.    Instructions  to  Jury,  4,    Plead- 
ing, 4,  10.    Real  Property,  2,  3.    Suretyship^  6>  7. 

1.  In  tort  actions,  a  court  is  not  at  liberty  to  set  aside  a  verdict  on  the 

ground  that  it  is  excessive,  unless  it  is  so  excessive  as  to  create  the 
belief  that  the  jury  have  been  misled  either  by  passion,  prejudice, 
or  ignorance.    Taylor  v.  C.  &  N.  W.  R.  Co.  27 

2.  Considering  conflicting  evidence  as  to  the  permanence  of  her  injuries 

most  favorably  to  plaintiff,  in  view  of  her  advanced  age,  the  jury's 
award  of  $12,000  as  damages,  reduced  by  the  trial  court  to  $10,000. 
is  held  excessive,  and  the  remission  of  all  in  excess  of  $7,000  is  made 
a  condition  of  judgment  in  plaintiff's  favor.  IbtiL 

3.  In  an  action  at  law  for  damages  for  breach  of  an  oral  contract  to 

convey  a  farm  under  which  possession  had  been  taken  by  plaintiff, 
a  counterclaim  at  law  was  interposed  that  the  occupation  was 
under  a  written  lease.  The  lease  did  not  describe  the  premises  in 
dispute  but  an  entirely  different  parcel.  Held  that,  until  reformed, 
such  lease  did  not  constitute  a  defense  or  counterclaim  at  law  and 
was  inadmissible  in  evidence.    Miller  v.  Metz,  225 

4.  The  defendant,  in  such  case,  having  removed  plaintiff  from  and 

sold  the  lands,  and  put  it  out  of  her  power  to  convey,  the  measure 
of  damages,  if  the  contract  was  void  because  not  in  writing,  would 
be  what  had  been  paid  thereon  and  the  reasonable  value  of  plaint- 
iff s  services  over  and  above  the  value  of  the  use  of  the  land  and 
crops,  and,  if  valid,  what  had  been  paid  on  the  contract  in  cash  or 
services.  Ibid 

5.  To  justifv  the  assessment  of  damages  for  future  or  permanent  dis- 

ability, it  must  appear  that  continued  or  permanent  disability  is 
reasonably  certain  to  result  from  the  injury  complained  of.  Boelt- 
ner  v.  Ross  L.  Co.  324 

6.  Plaintiff,  mother  of  intestate,  was  fifty-four  years  of  age  at  the  time 

of  his  death.  She  had  six  other  sons  aged  from  twelve  to  twenty- 
two  years.  The  intestate  was  unmarried  and  lived  with  plaintiff, 
whom  he  paid  $5  per  week  for  his  board,  lodging,  washing,  and 
mending.  Held,  that  a  recovery  of  $3,000  was  excessive,  and  that 
in  view  of  plaintiff's  advanced  age  she  should  not  be  allowed  to 
recover  more  than  $1,500.    Innes  v.  Milwaukee,  582 

DEBTOR  AND  CREDITOR. 

See  Banks  and  Banking,  2,  3.   Contracts,  1.    Corporations,  15.    Sals 
of  Chattels,  1,  2.    Voluntary  Assignment. 

1.  It  is  well  settled  that  the  right  of  creditors  to  proceed  by  ordinary 

process  of  law  against  an  insolvent  corporation  to  collect  their  de- 
mands, exists  as  fully  as  though  the  debtor  were  an  individual 
instead  of  a  corporation.    Slack  v.  N.  W.  Nat.  Bank,  57 

2.  Where  the  relation  of  the  creditor  and  the  corporation  is  simply 

that  of  debtor  and  creditor,  the  transfer  of  property  or  collaterals, 
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in  payment  of  a  bona  fide  debt,  there  bein£  no  actual  fraud  shown, 
is  a  valid  transfer.  The  "  trust-fund  doctrine  "  as  applied  to  such  a 
situation  is  not  the  law  of  this  state.  Ibid. 

&  Bona  fide  creditors  of  an  insolvent  debtor  having  received  chattel 
mortgages  in  good  faith,  without  participating  m  any  intent  to 
hinder,  delay,  or  defraud  remaining  creditors,  their  securities  are 
valid  when  received  by  them,  and  are  unaffected  by  the  making 
of  a  voluntary  assignment  within  sixty  days  thereafter  unless  the 
mortgagor  contemplated  making  the  assignment  or  the  commence- 
ment of  proceedings  in  insolvency  at  the  time  the  mortgages  were 
given.    Ritzinger  v.  Eau  Claire  Nat  Bank,  346 

DEDICATION. 
See  Waters,  4 

The  evidence  (for  which  see  opinion)  is  held  to  show  a  deliberate  ap- 

Eropriation  of  the  tract  in  Question  by  the  owner,  for  public  uses, 
y  acts  and  conduct  indicating  such  intent,  followed  by  public  user 
and  acceptance;  and  that  said  tract  had  thereby  been  dedicated 
for  use  as  a  public  park,  defendant  holding  it  in  trust  for  such  use. 
Bates  v.  Beloit,  90 

DEEDa 

See  Adverse  Possession,  1.    Mortgages. 
Delivery. 

1.  A  person,  believing  herself  on  her  deathbed,  executed  a  deed  and  de- 
livered it  to  the  scrivener  with  directions  that  if  she  recovered  she 
wanted  it  back  again,  and  if  she  did  not  to  deliver  it  to  the  grantee. 
The  deed  remained  in  the  hands  of  the  depositary  up  to  the  time 
of  her  death.  Held,  that  there  had  been  no  legal  delivery  of  the 
deed,  it  being  subject  to  her  control  up  to  the  time  of  her  death, 
and  that  thereafter  no  legal  delivery  could  be  made.  Williams  v. 
Davbner,  521 

Construction. 

2.  A  conveyance  of  real  estate  will  not  be  declared  void  for  uncertainty 

in  the  description  where  it  is  possible,  by  any  reasonable  rule  of 
construction,  to  determine  what  property  it  was  intended  to  convey. 
Heinselman  v.  Hunsicker,  12 

3.  In  construing  a  deed  containing  inconsistencies  in  the  description  of 

the  land  thereby  conveyed,  preference  will  be  given  to  enumerated 
monuments  over  enumerated  courses  and  distances,  and  to  such 
courses  and  distances  over  the  statement  of  the  quantity  of  land 
conveyed.  Ibid. 

4  In  an  action  for  damages  for  failing  to  keep  the  passage-way  under 
a  railway  track  open  as  it  had  previously  existed,  neld,  that  the 
option  agreement  under  which  defendant  acquired  its  deed  and 
the  deed  together  constituted  the  contract  of  purchase  and  to- 
gether showed  the  consideration  that  was  to  be  forthcoming  from 
defendant.  The  option  agreement  was,  therefore,  admissible  in 
evidence.    Mills  v.  C.  &  N.  W.  R.  Co.  192 

5.  The  description  in  a  deed,  otherwise  uncertain,  should  be  construed 
with  reference  to  the  actual  rightful  state  of  the  property  at  the 
time  of  its  execution,  and  parol  evidence  of  that  state  is  admissible 
to  show  the  true  consideration  upon  which  it  is  based,  even  if  it 
differs  from  that  expressed  in  the  deed,  if  not  inconsistent  with  it. 

Ibid. 
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6.  The  defendant  having  absolute  title  to  the  entire  right  of  way  over 

plaintiffs'  land  before  they  obtained  title,  and  the  deed  only  grant- 
ing the  right  to  divert  the  stream  and  close  up  the  northerly  bridge,, 
the  clause  that  nothing  therein  contained  should  interfere  with 
the  passage  under  the  southerly  bridge  did  not  and  could  not  oper- 
ate as  a  limitation  upon  anything  therein  granted,  nor  could  such 
words  operate  as  a  construction  upon  any  of  the  preceding  lan- 
guage of  the  deed,  since  none  of  such  language  pertained  to  the 
portion  of  defendant's  right  of  way  in  question.  Ibid. 

7.  Said  clause  in  the  deed  recognized  a  then-existing  right  in  the 

plaintiffs  of  passing  and  repassing  under  the  bridge  as  had  been 
done  for  over  twenty  years,  and  that  such  right  should  be  contin- 
ued as  in  the  past.  By  accepting  said  deed,  therefore,  defendant  be- 
came bound  by  such  recognition  and  conditions  as  fully  as  though 
the  deed  had  also  been  executed  by  it  Ibid. 

8.  Such  part  of  the  agreement  to  be  performed  by  the  defendant,  hav- 

ing no  connection  with  any  riffnt  or  privilege  granted,  did  not 
merge  in,  or  become  ineffectual  Dy  reason  of  the  execution  and  de- 
livery of  the  deed.  Ibid 

Definitions.    See  Words  and  Phrases. 
Delivery  of  deed.    See  Deeds,  1. 
Demand.    See  Suretyship,  & 

Depiniteness. 
In  pleading.    See  Pleading,  7,  8. 

In  assignee's  accounts.    See  Voluntary  Assignments,  1. 
Dependent  Children.    See  Constitutional  Law,  7-10. 
Discretion.    See  Appeal,  10,  11,  28,  29.     Costs,  5-8.    Divorce,  9. 
Equity,  1.    Mandamus,  1.    Parties,  2.    Practice.    Receivers,  L 
Voluntary  Assignments,  8,  4. 
Disseisin.    See  Pleading,  14. 

DIVORCE. 

1.  Where  a  divorced  wife,  after  the  death  of  her  former  husband,  seeks 

to  annul  the  divorce  on  the  ground  that  it  was  obtained  by  fraud, 
the  action  is  not  one  affecting  the  status  of  the  wife.  Moyer  v. 
Koontz.  23 

2.  In  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 

ment, where  the  only  act  of  physical  violence  alleged  or  proved 
took  place  in  the  absence  of  witnesses,  the  testimony  of  a  nineteen 
year  old  son  that  he  saw  the  marks  on  his  mother's  face,  immedi- 
ately after  she  left  the  house  on  that  occasion,  is  a  sufficient  corro- 
boration of  plaintiff's  testimony  as  to  cruel  treatment,  under  Circuit 
Court  Rule  XXIX.    Boelke  v.  Boelke,  204 

8.  Although  but  a  single  act  of  phvsical  violence  was  shown,  findings 
that  it  was  unsafe  for  plaintiff  to  live  longer  with  defendant  and 
that  she  was  entitled  to  a  divorce  will  not  be  disturbed  on  appeal, 
since  much  depends  upon  the  condition  in  life  of  the  parties,  their 
sensibilities,  and  the  effect  of  the  acts  complained  of  on  the  party 
complaining,  and  those  matters  are  peculiarly  within  the  knowl- 
edge of  the  trial  court  Ibid. 

4  Where  {he  trial  court  found  the  aggregate  of  the  defendant's  prop- 
erty to  be  $18,900,  and  that  he  owed  debts  amounting  to  $5,410,  an 
award  to  the  plaintiff  as  a  final  division  of  the  property  of  one  farm 
worth  $0,000,  and  also  $400,  in  money,  in  addition  to  sums  awarded 
her  for  support  of  the  children,  is  too  large.  Ibid 
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6.  On  final  division  of  property  in  an  action  for  divorce,  a  farm  cannot 

be  considered  as  part  of  defendant's  estate,  where  it  had  belonged 
to  his  mother  and  she,  now  deceased,  and  his  father,  now  living, 
had  in  her  lifetime  made  a  joint  will  devising  it  to  him,  such  will 
never  having  been  probated,  and  he  not  being  the  sole  heir.    Ibid. 

6b  In  an  action  for  divorce  it  appeared  that  the  plaintiff,  the  wife,  was 
no  longer  young,  not  in  strong  health,  and  burdened  with  the  sup- 
port of  a  daughter  eleven  years  of  age  whose  custody  was  awarded 
ner  by  the  judgment;  that  she  had  a  small  business  depending  en- 
tirely on  her  own  efforts;  and  that  the  homestead,  necessarily  un- 
productive, valued  at  $15,000,  was  incumbered  by  mortgages  to  the 
extent  of  $10,000  and  subject  to  a  large  annual  tax  charge  as  well 
as  the  annual  interest  charge.    Held,  that  a  judgment  awarding 

Elaintiff  such  homestead,  subject  to  the  payment  of  $2,500  to  the 
usband,  and  making  that  amount  an  additional  lien  thereon,  is  not 
justifiable,  even  conceding  the  power  of  the  court  to  place  a  lien 
upon  the  homestead  for  the  benefit  of  the  husband.  Frachdton  v. 
Frackelton,  67S 

7.  Where  a  husband  built  a  house,  costing  $7,000,  on  lands  of  his  father, 

and  the  father  thereafter  conveyed  the  premises  to  the  wife  for  a 
nominal  consideration,  and  it  appeared  that  the  wife  had  paid  from 
her  own  earnings,  in  taxes  and  interest  on  mortgages,  more  than 
the  cost  of  the  house,  the  court  in  an  action  for  divorce  brought  by 
the  wife  has  no  power  to  divide  the  homestead  or  place  a  lien 
thereon  for  the  benefit  of  the  husband,  the  sole  power  to  do  so 
being  derived  from  sec  2364,  Stats.  1898,  which  authorizes  the 
court  to  divide  and  distribute  so  much  of  the  estate  of  the  wife  as 
shall  have  been  derived  from  the  husband.  Ibid. 

8.  In  such  case  it  cannot  be  said  the  homestead  has  been  derived  me- 

diately or  immediately  from  the  husband.  IbidU 

9.  In  an  action  for  divorce  a  judgment  requiring  each  party  to  pay  his 

own  costs  will  not  be  reversed  in  the  absence  of  an  abuse  of  the  dis- 
cretion reposed  in  the  trial  court  Ibid. 

Docket  Entries  of  justice  of  the  peace.    See  Certiorari,  3.    Jus- 
tices' Courts. 

Duplicity.    See  Criminal  Law,  1, 2. 

EJECTMENT. 
See  Pleading,  14, 15. 

1.  One  in  possession  of  lands  under  contract  from  one  who  had  no  title 

employed  defendant  to  build  a  store  thereon.  Afterwards  plaintiff, 
defendant,  and  others  became  entitled  to  liens  on  the  building,  and 
their  claims  were  assigned  to  defendant,  and  the  latter,  by  proceed- 
ings to  which  the  owner  of  the  legal  title  was  not  a  party,  prosecuted 
them  to  judgment  and  sale,  and  obtained  a  sheriff's  deed  thereon. 
Thereafter  plaintiff  obtained  a  conveyance  from  the  owner  of  the 
legal  title.  Held,  that  plaintiff  was  the  owner  in  fee  simple,  free 
from  any  outstanding  equity  in  defendant    Roehm  v.  Zehren,  287 

2.  The  defendant,  having  denied  plaintiff's  rights  and  claimed  the  sole 

interest  in  the  premises  under  the  sheriff's  deed,  cannot  also  claim 
that  he  is  in  possession  in  part  as  a  representative  of  the  plaintiff, 
and  that  therefore  plaintiff  owed  him  a  duty  inconsistent  with  claim- 
ing the  legal  title  to  the  property.  I  bid. 
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8.  In  an  action  of  ejectment,  governed  by  sec.  8087,  R.  S.  1878,  as  amended 
by  ch.  805,  Laws  of  1880,  where  the  original  owner  recovers  judg- 
ment the  rate  of  interest  to  be  added  to  the  taxes  to  be  repaid  by 
such  owner  as  a  condition  of  relief,  is  twenty-five  per  cent  per 
.  annum,  and  such  rate  was  not  changed  by  ch.  182,  Laws  of  1891. 
Gilbert  v.  Pier,  831 

Election  between  remedies.    See  Equity,  12.    Pleading,  14    Balr  of 
Chattels,  2. 

ELECTION& 

1.  Under  the  provisions  of  the  statutes  (sees.  52, 57,  Stats.  1898,  and  sees. 

43,49,  ch,  288,  Laws  of  1893  \  in  canvassing  the  vote  cast  at  an  election, 
ballots  wherein,  after  placing  a  cross  at  the  head  of  the-  column 
which  included  the  names  of  defendant  and  relator,  a  cross  was 
placed  after  the  name  of  relator,  and  others  that  were  so  marked 
with  a  cross  at  the  head  of  the  column,  from  which  the  defend- 
ant's name  had  been  erased,  and  that  of  the  relator  written  in  the 
space  below,  should  be  counted  for  the  relator.  State  ex  reL  Schueiz 
v.  Luy,  524 

2.  While  there  should  be  strict  and  careful  supervision  and  preserva- 

tion of  defective  ballots  cast  at  an  election  in  order  to  make  them 
admissible  in  evidence,  yet  in  the  ultimate  analysis  it  is  only  neces- 
sary that  the  court  should  be  satisfied  that  the  ballots  offered  in 
evidence  are  the  identical  ones  cast  at  the  election  and  are  with- 
out change.  Ibid. 

3.  In  judicial  controversy  between  individuals  over  the  results  of  an 

election,  it  is  the  duty  of  the  court  to  rectify  any  omissions  or  mis- 
takes of  the  canvassing  boards,  and  give  effect  to  the  real  will  of 
the  voters  as  in  fact  expressed  through  their  ballots,  and  that  will, 
and  the  terms  of  those  ballots,  like  any  other  facts,  are  to  be  ascer- 
tained from  evidence,  and  are  subject  to  the  same  rules  as  any  other 
evidentiary  matter.  Ibid. 

4.  Since  it  is  the  duty  of  the  canvassing  officers  to  destroy  all  the  bal- 

lots cast  at  an  election  as  soon  as  counted,  except  where  retained 
as  defective,  their  contents,  like  any  other  written  instrument,  may 
be  proved  by  oral  evidence,  especially  if  no  objection  thereto  be 
interposed.  Ibid. 

Eminent  Domain.    See  Appeal,  4.    Taxation,  2. 

Entire  Contract.    See  Appeal,  17.    Sale  op  Chattels,  3. 

EQUITY. 

See  Injunctions.    Judgments,  1,  2.    Mortgages.    Municipal  Corpo- 
rations, 3.    Pleading,  1,  2, 15. 

Specific  performance  of  contracts. 

1.  An  action  for  specific  performance  of  a  contract  is  an  application  to 

the  judicial  discretion  of  the  court,  controlled  and  governed  by 
the  principles  and  rules  of  equity,  and  the  court  must  be  satisfied 
that  the  claim  for  a  deed  is  fair,  just,  and  reasonable,  and  that  the 
contract  is  equal  in  all  its  parts  and  founded  on  an  adequate  consid- 
eration, before  it  will  interpose  its  extraordinary  assistance.  Mul- 
ligan v.  Albertz,  140 

2.  In  an  action  for  the  specific  performance  of  a  contract  for  the  ex- 

change of  land,  held,  that  under  the  facts  in  this  oase  (for  which 
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Bee  opinion)  a  finding  of  the  trial  court,  that  the  defendant  was  not 
incompetent  to  make  the  contract  sought  to  be  specifically  enforced, 
at  the  time  it  was  executed,  was  opposed  to  the  great  weight  of 
the  evidence.  Ibid. 

3.  To  make  an  agreement  valid  requires  the  assent  of  the  understand- 

ing of  the  parties,  and  such  assent  presupposes  physical  power, 
moral  power,  and  a  serious  and  free  use  thereof.  Ibid. 

4.  By  the  contracts  on  which  the  action  was  founded,  the  defendant 

was  to  convey  to  plaintiff  a  farm  valued  at  $22,000,  incumbered  for 
$13,500,  in  consideration  of  a  saloon  property  valued  at  $14,000  and 
$8,000  in  money,  the  money  payment  being  considered  the  differ- 
ence in  value  of  the  two  properties.  The  court  by  its  judgment 
deducted  the  cash  payment  from  the  incumbrance  on  the  defend- 
ant's lands,  and  the  difference,  $5,500.  was  adjudged  a  Hen  on  the 
lands  to  be  conveyed  to  defendant  by  him.  By  the  weight  of  testi- 
mony plaintiff's  property  was  not  worth  more  than  $5,000  to  $6,000. 
Held,  that  the  transaction  left  the  advantage  too  much  on  one  side 
to  appeal  to  conscience,  and  came  directly  within  the  rule  that  a 
contract  will  not  be  enforced  in  equity  when  there  are  indications 
i  of  overreaching  and  undue  advantage.  Ibid. 

5.  Where  defendant  testifies  that  representations  of  value  were  made, 

and  he  is  supported  by  the  inherent  probabilities  of  the  case,  and 
the  representations  are  material  and  such  as  he  had  a  right  to  and 
did  rely  upon,  and  are  false,  they  operate  as  a  fraud  upon  the  de- 
fendant's rights  and  ought  not  to  receive  the  sanction  of  a  court  of 
equity.  Ibid. 

<5.  Whether  a  representation  as  to  value  is  to  be  regarded  as  a  mere  ex- 
pression of  opinion,  or  as  an  absolute  representation  of  fact,  it  is  a 
circumstance  proper  to  be  considered  with  the  other  facts  in  the 
case,  on  the  question  of  decreeing  specific  performance.  Ibid. 

7.  An  action  will  lie  to  compel  specific  performance  of  a  contract  en- 
titling a  person  to  patents  issued  upon,  and  the  right  to  manufac- 
ture and  sell  machines  embodying,  the  invention.  Valley  Iron 
Works  Mfg.  Co.  v.  Goodrich,  436 

&  If  an  employee  using  the  time,  material,  machinery,  and  assist- 
ance of  coemployees  with  his  employer's  consent,  invent  a  ma- 
chine and  construct  and  put  the  same  into  practical  use,  and  the 
employer  by  the  aid  and  with  the  consent  or  the  inventor,  in  ad- 
vance of  an  application  for  a  patent  on  the  invention,  manufacture 
and  put  machines  embodying  it  into  practical  use,  an  implied  con- 
tract will  arise  from  the  facts,  that  the  employer  shall  have  the 
right  to  manufacture  at  his  factory  and  sell  such  machines,  which 
a  court  of  equity  will  enforce;  and  if  there  be  an  express  contract, 
pursuant  to  which  the  invention  is  produced  and  the  machine  per- 
fected by  the  aid  of  the  employer,  that  he  shall  have  all  property 
rights  in  the  invention,  a  court  of  equity  will  compel  specific  per- 
formance of  such  contract.  Ibid. 
Mistake:  Rescission  of  contract 

9.  While  no  accurate  and  practically  applicable  definition  of  a  mistake 
of  fact,  such  as  will  warrant  the  rescission  of  a  contract,  can  be 
formulated,  without  immediately  surrounding  it  with  numerous 
exceptions  and  qualifications  more  important  than  itself,  it  may  be 
defined  as  an  unconscious  ignorance  or  forgetfulness  of  a  fact,  past 
or  present,  material  to  the  contract  The  ignorance  must  not  be  a 
mental  state  of  conscious  want  of  knowledge  whether  a  fact  which 
may  or  may  not  exist  does  so;  nor  must  it  be  due  to  negligence. 
Vol.  103—45 
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The  fact  involved  in  the  mistake  must  have  been  as  to  a  material 
part  of  the  contract — an  intrinsic  fact — and  one  of  the  things 
actually  contracted  about,  and  not  one  which,  though  connected 
with  the  transaction,  is  merely  incidental*  and  the  complaining 
party  must  show  that  his  conduct  was  in  reality  determined  by  the 
mistake.  And  where  parties  have  entered  into  a  contract  based 
on  uncertain  or  contingent  events  purposely,  as  a  compromise  of 
doubtful  claims  arising  from  them,  in  the  absence  of  bad  faith  they 
must  abide  the  contract    Kowalke  v.  Milwaukee  RM.AL.Ca 

473 

10.  Plaintiff,  a  married  woman,  was  injured  by  jumping  from  defend- 

ant's street  car,  in  an  emergency,  and  its  liability  for  her  injuries 
was  probable.  Held  that  under  the  facts  (for  which  see  opinion), 
the  question  of  plaintiff's  condition,  whether  pregnant  or  not  was 
not  an  intrinsic  fact  of  the  subject  matter  of  the  contract  of  set- 
tlement for  her  injuries,  but  was  merely  a  collateral  question,  and 
that  the  uncertainty  as  to  the  fact  entered  into  the  compromise  and 
was  of  the  consideration  for  the  release.  Ibid. 

11.  Pregnancy,  if  it  existed,  was  no  part  of  the  injury,  but  was  one  of 

the  surrounding  conditions  that  might  or  might  not  increase  the 
effect  of  the  injuries,  and  the  minds  of  the  parties  having  met  upon 
the  understanding  of  the  payment  and  acceptance  of  something  in 
full  settlement  of  defendant's  liability,  in  the  absence  of  fraud  or 
unfair  conduct,  the  contract  must  stand,al though  subsequent  events 


show  that  either  party  made  a  bad  bargain  because  of  a  wrong 
estimate  of  the  damages  that  would  accrue.  *  Ibid. 

12.  If  the  fact  of  pregnancy  were  one  intrinsic  to  the  contract  the  plaint- 
iff,  on  her  attention  being  called  to  the  subject,  having  waived  any 
investigation  of  it  and  elected  to  proceed  without  inquiry  into  it, 
and  made  a  settlement  in  terms  complete,  must  be  presumed  to 
have  intended  the  apparent  effect  of  her  acts;  and  her  belief  and 
that  of  defendant's  physician  as  to  the  nonexistence  of  pregnancy 
was  not  such  a  mistake  of  fact  as  would  justify  a  rescission  of  such 
a  deliberately  executed  contract  Ibid. 

Estates  of  Decedents.    See  Costs.    Wills. 

Estoppel.  See  Adverse  Possession,  a  Ejectment,  L  Suretyship, 
9.    Waters,  4*  12. 

EVIDENCE. 

See  Appeal,  15, 17, 19-21.  Agency.  Certiorari,  a  Corporations*  a 
Criminal  Law,  3-5.  Damages,  2,  3.  Deeds,  4,  5.  Divorce,  2. 
Elections,  2-4  Equity,  4. 6.  Highways,  2-4.  Insurance,  4  Liens, 
1,  2.  Master  and  Servant,  10, 11.  Municipal  Corporations,  a 
Pleading,  8-5,  ia  Practice.  Receivers,  2.  Taxation,  4,  7.  Tres- 
pass, 2.    Trusts  and  Trustees,  1. 

1.  In  the  absence  of  a  law  making  the  county  clerk's  record  of  the  pro- 

ceedings of  a  county  board  the  only  evidence  thereof,  a  transaction 
by  the  board,  not  entered  upon  its  minutes,  may  be  established  by 
paroL    Duluth,  S.  S.  &  A  R  Co.  v.  Douglas  Co.  75 

2.  A  plat  of  lands,  whether  or  not  effective  as  a  conveyance,  is  admis- 

sible in  evidence,  by  its  record,  under  sec.  2216&,  Stats.  189a  Bates 
v.  Beloit,  90 

&  Plaintiff's  intestate  rendered  services  as  an  expert  for  a  special  com- 
mittee of  the  county  board  of  supervisors,  and  subsequently  gave 
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evidence  before  such  committee  denying  that  his  compensation 
had  been  fixed  by  special  contract  Thereafter  he  filed  a  claim  for 
such  services,  which  was  disallowed  in  part  by  the  county  board. 
He  appealed  to  the  circuit  court,  but  died  before  the  trial  On  the 
trial  two  members  of  said  committee,  as  witnesses  for  defendant, 
testified  to  the  making  of  such  special  contract.  Held  that  the 
testimony  of  the  deceased  given  before  said  committee  was  inad- 
missible in  rebuttal,  there  being  no  issue  pending  between  the  de- 
ceased and  the  county  at  the  time  it  was  given,  and  the  proceeding 
before  said  committee  not  being  an  action  or  judicial  proceeding, 
within  the  rule  that  evidence  given  under  oath  in  a  judicial  pro- 
ceeding is  admissible  in  a  subsequent  action  or  a  subsequent  pro- 
ceeding in  the  same  action;  where  it  is  shown  that  the  witness  is 
dead  and  that  the  parties  and  issues  are  the  same.  Dunck  v.  Mil- 
toaukee  Co.  871 

4.  Where  marriage  appears  from  the  undisputed  evidence,  the  admis- 

sion, against  objection,  of  an  uncertified  copy  of  the  marriage  cer- 
tificate is  not  prejudicial  error.    Jenness  v.  State,  553 

5.  Where  the  evidence  bearing  directly  on  the  fact  of  guilt  is  wholly 

circumstantial,  but  the  circumstances  point  to  the  existence  of 
facts  constituting  guilt  so  strongly  as  to  leave  no  reasonable  doubt 
but  that  they  exist,  a  conviction  should  follow  the  same  as  if  such 
facts  were  established,  with  like  degree  of  certainty,  by  direct  evi- 
dence.   Hunt  v.  State,  559 

6.  It  is  well  settled  in  this  state  that  opinions  of 'witnesses  relating  to 

matters  of  science,  art,  or  skill  in  some  particular  calling  are  ad- 
missible in  evidence,  and  are  not  objectionable  because  they  cover 
one  of  the  ultimate  facts  to  be  determined  by  the  jury.  Daly  v. 
Milwaukee,  588 

Exceptions.    See  Appeal,  14>  17. 

Executions.    See  Municipal  Corporations,  7. 

Executors  and  Administrators.    See  Costs,  6,  9, 10.    Wills,  10-15. 

Exemptions. 

From  license  fees.    See  Insurance,  L 

From  taxation.    See  Taxation,  1,  2. 
Expert  Testimony.    See  Evidence,  6.    Master  and  Servant,  11. 
False  Representations.    See  Equity,  5,  6. 
Fees.    See  Officers. 
Fellow-Servants.    See  Master  and  Servant,  2-4,  7. 

Findings.  See  Appeal,  15,  19-23,  25.  Building  Contracts,  1.  Cer- 
tiorari, 7.  Divorce,  4,  5.  Master  and  Servant,  10.  Taxation, 
5.    Wills,  1,  2. 

Foreclosure  of  mechanics'  liens.    See  Liens,  8-6. 

Forlign  Corporations.    See  Insurance,  1.    Limitation  of  Actions,  1. 

Forfeiture.    See  Insurance,  8.    Suretyship,  5. 

Fraud.  See  Accord  and  Satisfaction,  1.  Appeal,  23.  Building 
Contracts,  3-6.  Corporations,  1-4, 6, 18.  Debtor  and  Creditor, 
1-3.    Divorce,  1.    Equity,  5, 11.    Judgments,  2.    Wills,  8. 

Fraudulent  Conveyances.    See  Debtor  and  Creditor,  & 

Garnishment.    See  Building  Contracts,  4. 

Gab  and  Water  Connections.    See  Municipal  Corporations,  8-& 
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GUARDIANS  AD  LITEM. 

L  A  guardian  ad  litem,  appointed  to  defend  infant  defendants'  title  to 
property,  is  entitled  to  have  the  court  appointing  him,  and  in  which 
the  litigation  occurs,  determine  the  proper  allowance  that  should 
be  made  to  him  for  services  actually  performed  and  disbursements 
reasonably  made,  and  to  a  reasonable  exercise  of  the  power  of  the 
•  court  to  enable  him  to  recover  such  allowance  out  of  any  property 
under  the  control  of  the  court  or  protected  in  the  action.  Tyaon  v. 
Mcluxrdson,  397 

%  Ordinarily  the  control  of  an  infant's  property,  forming  the  subject 
of  an  action  in  court,  for  the  purpose  of  enforcing  payment  of  the 
allowance  made  to  his  guardian  ad  litem  for  services  and  disburse- 
ments therein,  should  not  go  further  than  the  income  thereof; 
but  where  there  is  no  income,  or  not  sufficient  to  secure  payment 
of  such  allowance  within  a  reasonable  time,  sufficient  of  the  prop- 
erty should  be  sold  for  that  purpose.  Ibid. 

3.  A  guardian  ad  litem  having  performed  valuable  services  for  infant 
defendants  in  protecting  their  title  to  property  from  which  there 
is  no  income,  there  being  no  other  way  by  which  the  court  can 
enforce  payment  of  his  compensation  for  services  and  disburse- 
ments, it  is  a  proper  exercise  of  judicial  power  to  declare  the  same 
a  lien  upon  such  property  and  to  order  that,  in  case  the  same  be 
not  paid  within  one  year  from  the  entry  of  the  order,  the  lien  may 
be  enforced  according  to  the  rules  and  practice  of  the  court  and 
the  statutes  in  regard  to  foreclosure  of  mortgages.  Ibid. 

High  Schools.    See  Common  Schools,  1-3. 

HIGHWAYa 
See  Waters,  5;  Municipal  Corporations,  15. 

1.  In  an  action  for  personal  injuries  happening  by  reason  of  a  project- 

ing rock  claimed  to  be  a  defect  in  a  highway  it  is  not  error  to  refuse 
to  submit  to  the  jury,  as  part  of  a  special  Verdict,  the  question  of 
the  contributory  negligence  of  the  driver  of  the  horse  attached  to 
the  wagon  in  which  plaintiff  was  riding  at  the  time  she  was  injured, 
where  the  question  of  plaintiff's  contributory  negligence  was  sub- 
mitted under  proper  instructions.    Olson  v.  Luck,  33 

2.  In  such  a  case  it  is  error  to  receive  evidence  of  defects  in  the  high- 

way other  than  at  the  place  of  the  accident.  Ibid 

3.  The  rule  that  such  evidence  is  admissible  for  the  purpose  of  proving 

constructive  notice  to  the  corporation  ceases,  when  the  question  of 
notice  is  not  material  by  reason  of  the  length  of  time  the  defect 
has  existed.  Ibid 

4.  Such  evidence  is  not  admissible  on  the  question  whether  the  harness 

broke  before  or  after  the  wagon  struck  the  rock;  it  is  immaterial 
to  the  main  question  litigated,  and  calculated  to  induce  a  verdict  on 
general  principles  rather  than  on  competent  evidence  of  the  exist- 
ence of  the  defect  charged.  Ibid 
Homestead.    See  Divorce,  0-8. 

HUSBAND  AND  WIFE. 

See  Agency.    Criminal  Law,  1,  3,  4    Divorce.    Likns,  1,  2l 

Notwithstanding  the  liberality  of  modern  legislation,  married  women 
are  somewhat  under  the  dominion  and  control  of  their  husbands, 
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and  such  relation  must  be  considered  when  it  is  sought  to  bind  the 
wife's  separate  property  on  the  ground  of  ratification  by  silence. 
Coorsen  v.  Ziekl,  881 

Implied  Contracts.    See  Equity,  8. 

Implied  Warranty.    See  Bills  and  Notes,  8. 

Independent  Contractors:'  See  Negligence,  12. 

INDUSTRIAL  SCHOOLS. 

See  Constitutional  Law,  7. 

The  expense  of  maintaining  children,  committed  under  sees.  1546, 1547, 
R.  &  1878,  to  industrial  school  corporations,  is  chargeable  to  the 
counties  from  which  the  commitments  are  made  unless  otherwise 
specified  therein.     Wisconsin  Industrial  School  v.  Clark  Co.       651 

Infants.  See  Constitutional  Law,  7-10.  Industrial  Schools.  Guard- 
ians ad  Litem.    Parent  and  Child. 
Information.    See  Criminal  Law,  1,  2. 

INJUNCTIONS. 
See  Waters,  9. 

L  If  a  contractor  be  enjoined  from  performing  his  contract  pending  liti- 
gation against  him  to  have  it  adjudged  void,  and  his  subcontractor, 
who  has  no  rights  independent  of  those  of  his  principal,  intervenes 
and  moves  the  court  for  permission  to  proceed  with  his  contract, 
the  question  for  decision  is.  Should  the  injunction  against  the  prin- 
cipal stand?  and  if  that  be  decided  in  the  affirmative  the  motion 
should  be  denied.    Ehlert  v.  Kindt,  424 

2.  In  an  equitable  action  where  the  facts  stated  on  behalf  of  the  plaint- 
iff may  reasonably  be  sustained  so  as  to  entitle  him  to  substantial 
relief  against  the  defendant,  and  the  circumstances  are  such  that 
if  the  latter  be  unrestrained  pending  the  litigation  he  may  so  deal 
with  the  subject  of  the  action  or  change  existing  conditions  as  to 
render  the  final  judgment  nugatory,  to  the  irreparable  injury  of 
the  plaintiff;  notwithstanding  a  positive  denial  on  the  part  of* the 
defendant  of  all  the  allegations  of  the  complaint  upon  which  plaint- 
iff's right  to  equitable  relief  is  based,  it  is  the  duty  of  the  court,  on 
application  therefor,  to  make  such  an  order  as  will  preserve  the 
status  quo  till  the  rights  of  the  parties  be  settled  in  the  action, 
upon  such  terms  as  will  protect  the  defendant  against  serious  loss, 
or  require,  by  a  proper  bond  or  otherwise,  protection  to  the  plaint- 
iff against  damage  by  the  acts  of  the  defendant  Valley  Iron  Works 
Mfg.  Co.  v.  Goodrich,  436 

8.  The  doctrine,  that  where  all  the  facts  pleaded  upon  which  plaintiff's 
right  to  equitable  relief  is  based  are  positively  denied  by  the  an- 
swer a  temporary  injunction  granted  at  the  outset  will  be  dis- 
solved, does  not  apply  where  it  is  shown  that  the  preservation  of 
the  status  quo  pending  the  action  is  necessary  to  avoid  the  proba- 
bility of  plaintiff  suffering  irreparable  loss  and  the  final  decree 
being  ineffectual  to  accomplish  the  purpose  of  the  litigation.    1  bid. 

Insolvency.  See  Banks  and  Banking,  2,  3.  Constitutional  Law,  2. 
Corporations,  11,  18-16.  Debtor  and  Creditor,  1,  8.  Parties. 
Sale  op  Chattels,  1.   Suretyship,  5.   Voluntary  Assignments. 
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INSTRUCTIONS  TO  JURY. 
See  Appeal,  14.    Criminal  Law,  4 

1.  An  instruction  to  the  jury  that "  Ordinary  care  and  prudence  is  such 

care  and  prudence  as  is  exercised  by  the  mass  of  mankind  or  ma- 
jority of  mankind  iu  their  daily  affairs,"  without  qualification  or 
limiting  it  to  the  same  or  similar  circumstances  to  those  in  issue,  is 
error.    Boeltner  v.  Ross  L.  Co.  324 

2.  A  charge  which  leaves  it  to  the  jury  to  infer  that  any  negligence  on 

the  part  of  the  defendant  was  actionable,  even  though  it  was  not 
the  proximate  cause  of  the  injury,  is  erroneous.  Ibid. 

3.  A  trial  court  should  not  in  its  charge,  by  any  authoritative  state- 

ment, inform  the  jury  of  the  ultimate  result  of  their  answer  to 
questions  submitted  for  special  verdict;  and  while  expressions  in 
tne  charge  to  the  jury,  such  as  "  the  plaintiff  says  you  should  an- 
swer this  question,  Yes,"  are  not  commended,  they  are  not  material 
error.    Bauer  v.  Richter,  413 

4.  In  an  action  based  on  negligence  of  the  defendant  causing  the  death 

of  a  married  man,  an  instruction  to  the  jury  that  they  are  not  lim- 
ited to  the  simple  value  of  the  support  and  protection  bf  the  widow, 
but  might  consider  the  increase  that  the  earnings. of  the  husband 
would  have  made  to  his  property  and  the  reasonable  expectation 
the  widow  had  of  ultimately  receiving  a  share,  is  not  error.     Ibid 

5.  Under  sec.  2853,  R.  S.  1878,  requests  for  instructions  to  the  jury  are 

to  be  granted  or  refused  in  toto  as  presented,  and  are  properly  re- 
fused if  incorrect     Reisz  v.  American  Legion  of  Honor,  427 

6.  In  an  action  to  recover  for  injuries  sustained  by  plaintiff,  who  had 

been  injured  by  the  explosion  of  a  cast-iron  elbow  attached  to 
a  steam  boiler,  an  instruction  to  the  jury  that  "  I  consider  it  my 
duty  to  say  to  you,  if  you  answer  the  fourth  question  that  it  [the 
cast-iron  elbow]  was  dangerous,  you  should  also  answer  this  ques- 
tion that  it  was  the  proximate  cause  of  the  plaintiff's  injuries.  No 
other  cause  has  been  assigned  or  suggested.  Proximate  cause  means 
immediate  cause,  a  cause  the  result  of  which  should  have  been 
reasonably  anticipated  and  apprehended  in  advance,"  is  not  a  ma- 
terial error,  no  other  cause  being  present  and  the  defect  in  the 
elbow  being  found  by  the  jury  to  be  obvious.    Daly  v.  Milwaukee, 

588 

INSURANCE. 

Foreign  life  and  accident  companies:  License  fees. 

1.  An  insurance  corporation  furnishing  life  or  casualty  insurance  in 

consideration,  in  whole  or  in  part,  of  contributions  by  its  members 
on  a  basis  of  equality,  sufficient  to  meet  its  expenses  and  matured 
memberships  as  the  necessities  therefor  arise,  is  a  benefit  or  benefi- 
ciary corporation  furnishing  casualty  or  life  insurance  upon  the 
mutual  or  assessment  plan  within  tne  meaning  of  ch.  418,  Laws 
of  1891,  exempting  certain  insurance  organizations  from  the  general 
insurance  laws  or  the  state.    State  v.  Nat  Ace  Asso.  208 

2.  Cassodat,  C.  J.,  dissenting,  is  of  the  opinion  that  the  state  cannot 

recover  of  an  insurance  company  a  license  fee  which  might  have 
been  exacted  at  the  time  the  license  was  issued,  but  which  the  in- 
surance commissioner  did  not  exact,  or  suppose  he  had  any  right 
to  exact,  until  several  years  afterwards.  Ibid. 
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Life:  Mutual  benefit  societies:  Forfeitures. 

3.  In  an  action  on  a  benefit  certificate,  held,  that  while,  on  the  failure 

to  pay  the  assessment  in  exact  performance  of  the  strict  terms  of 
the  agreement,  a  forfeiture  was  imposed,  the  conduct  of  defendant 
and  its  officers  was  such  as  to  induce  the  belief  of  deceased  that 
not  a  strict  but  a  modified  performance  of  the  agreement  was  satis- 
factory, and  to  justify  the  conclusion  that  the  minds  of  the  parties 
had  met  on  the  new  understanding  of  a  modified  performance,  and 
hence  that  at  the  time  of  the  death  no  forfeiture  had  occurred  and 
deceased  was  therefore  in  good  standing.  Beisz  v.  American  Le- 
gion of  Honor,  427 

4.  Admission  of  evidence  showing  waiver  of  prompt  payment,  though 

such  waiver  is  not  pleaded,  is  not  a  material  error,  especially  where 
the  objection  to  such  evidence  is  general  and  does  not  point  out 
the  specific  objection  relied  on  for  reversal  Ibid 

INTEREST. 

See  Ejectment,  8.    Partnership,  3.    Suretyship,  6-8. 

Where  a  demand  is  capable  of  ascertainment  by  reference  to  rea- 
sonably certain  market  values  of  the  various  items,  and  has  been 
duly  and  adequately  presented  and  its  payment  demanded  before 
suit  commenced,  the  claimant  is  entitled,  to  interest  from  the  time 
of  such  demand.    Laycock  v.  Parser,  161 

Interlocutory  Judgment.    See  Judgments,  8. 

Interpleader.    See  Partnership,  2, 8. 

Interstate  Comity.    See  Limitation  op  Actions,  7. 

Intervention.    See  Appeal,  10, 11.    Injunctions,  L    Parties. 

Joinder. 

Of  causes  of  action.    See  Contracts,  4,  5.    Pleading,  2,  9, 1(X 

Of  parties.    See  Contracts,  4,  5.    Parties,  2. 
Joint  tortfeasors.    See  Negligence,  1. 
Joint  School  District.    See  Common  Schools,  2,  8. 
,  Judge  at  chambers:  Power  of.    See  Constitutional  Law,  6. 
Judge:  Prejudice  of.    See  Appeal,  a    Change  of  Venue. 

JUDGMENTS. 

See  Appeal,  1, 9, 12, 16.  Justices'  Courts,  2,  a  Partnership,  a  Sure- 
tyship, 1,  5. 
Relief  from. 

1.  The  doctrine  that  relief  from  the  inequitable  use  of  a  judgment 

must  be  sought  by  a  motion  in  the  action  wherein  the  judgment 
was  rendered,  applies  only  where  the  time  limited  by  statute  for 
opening  the  judgment  has  not  expired,  or  the  court  had  no  juris- 
diction to  enter  it,  or  the  time  limited  by  statute  for  opening  the 
judgment  has  expired  and  there  is  no  fault  in  the  judgment  itself, 
the  complaint  being  solely  as  to  its  inequitable  use.  Zinc  Carbon- 
ate Co.  v.  First  Nat  Bank,  125 

2.  A  judgment  free  from  jurisdictional  defects  cannot  be  relieved 

against  on  the  ground  of  fraud  or  mistake  going  to  the  judgment  - 
itself  after  the  term  when  rendered  and  the  time  prescribed  by 
sees.  2832,  2879,  Stats.  1898,  except  by  an  independent  action  in 
equity  brought  in  the  same  court.  Ibid* 
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Interlocutory  judgment  # 

8.  It  is  suggested,  but  not  decided,  that,  in  cases  where  a  finding  or  de- 
cision has  been  made  substantially  disposing  of  the  merits  of  the 
action  but  leaving  or  requiring  some  further  act  to  be  done  or  issue 
to  be  decided  before  final  judgment,  entry  of  an  interlocutory  judg- 
ment under  the  practice  authorized  by  sec.  2883,  Stats.  1898,  may 
save  burdens  that  might  otherwise  be  cast  upon  litigants  before  an 
appeal  could  be  taken  for  the  review  of  such  decision.  Maynard  r, 
Greenfield,  670 

For  deficiency.    See  Liens,  1,  3-fc 

Amendment  of.    See  Appeal,  L 

Annulling.    See  Divorce,  L 

Collection  of  against  municipal  corporation.  See  Municipal  Corpo- 
rations, 7-11. 

On  reversal    See  Appeal,  26. 

Judicial  Power.  See  Constitutional  Law,  6.  Guardians  ad  Litem,  3. 

Judicial  Proceedings.    See  Evidence,  8, 

JURISDICTION. 

See  Appeal,  4,  5,  7.  Certiorari,  2,  8,  9.  Constitutional  Law.  4,  5. 
Costs,  1,  2.  Judgments,  1,  2.  Justices'  Courts.  Mandamus. 
Municipal  Corporations,  5,  13.    Taxation,  4> 

1.  In  order  to  confer  jurisdiction  by  substituted  service  upon  nonresi- 

dents under  the  statutes  of  this  state,  the  cause  of  action  therein 
required  to  exist  must  be  one  which  affects  property  within  the 
state  or  the  status  of  a  resident  thereof.    Mayer  v.  Koontz,  22 

2.  Proof  of  service  of  summons,  when  made  by  any  person  other  than 

the  sheriff,  must  be  made  by  affidavit  of  the  person  making  such 
service,  showing,  among  other  things,  that  affiant  knew  the  person 
served  to  be  "the  defendant  mentioned  in  the  summons."  An  affi- 
davit of  service  which  only  contains  the  statement  that  affiant 
knew  the  person  with  whom  he  left  the  copy  of  the  summons  sus- 
tained the  relation  of  general  manager  to  the  defendant  corpora- 
tion is  insufficient,  such  statement  not  being  a  statement  that  he 
knew  the  corporation  upon  whom  service  was  attempted  to  be  had 
was  "  the  defendant  mentioned  in  the  summons."  Kernan  v.  N.  P. 
R  Co.  356 

3.  Jurisdiction  of  a  party,  when  there  is  no  appearance,  can  only  be 

acquired  by  the  service  of  process  in  the  manner  prescribed  bylaw, 
ana  when  a  statute  intervenes  and  displaces  the  common-law  man- 
ner of  service,  courts  are  bound  to  take  the  uxyrds  of  the  statute  as 
law.  Ibid. 

4  When  a  peculiar  method  of  serving  process  is  pointed  out  by  statute 
that  method  must  be  followed,  and  where  the  proof  of  service  fails 
to  show  a  compliance  with  the  statutory  method,  the  service  should 
be  set  aside.  Ibid. 

JURORS. 

The  provision  of  sea  4587ft,  S.  &  B.  Ann.  State. —  which  governs  the 
trial  in  county  courts  of  prosecutions  for  abandonment  of  a  wife  or 
minor  children  by  the  husband  and  father,  and  failure  to  provide 
for  their  support,—  that  the  sheriff  shall  summon  as  jurors  persons 
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"qualified  to  serve  as  jurors  in  courts  of  record,"  refers  to  the 
qualification  necessary  under  sees.  2534,  2525,  and  does  not  mean 
that  the  persons  must  have  been  summoned  in  the  manner  laid 
down  in  ch.  176,  Laws  of  1897.     Jenness  v.  State,  55ft 

Jury.    See  Constitutional  Law,  7.    Damages,  1.    Railroads. 

JUSTICES'  COURTS. 
See  Appeal,  90.    Certiorari,  1,  2. 

1.  Where  a  justice  of  the  peace  fails  to  note  in  his  docket  the  place  to- 

which  •  an  action  is  adjourned,  'he  loses  jurisdiction  and  his  judg- 
ment is  void,  but  a  subsequent  general  appearance  and  adjourn- 
ment by  mutual  consent  waives  such  defects  prior  to  that  time. 
Fulton  v.  State  ex  rel,  Meiners,  238 

2.  The  general  rule  is  that  every  reasonable  presumption  should  be  in- 

dulged to  uphold  the  jurisdiction  and  proceedings  of  a  justice; 
hence,  in  the  absence  of  a  positive  statute,  the  failure  of  a  justice 
to  sign  his  name  to  the  judgment  entered  on  his  docket  does  not 
render  such  judgment  void.  Ibid. 

3.  Where  the  docket  entries  of  a  justice  show  the  appearance  of  the 

parties  and  the  calling  of  the  case  on  the  day  and  hour  to  which 
it  was  adjourned,  the  proceedings  on  the  trial  in  regular  order,  and 
a  statement  that  the  defendant  offered  no  testimony,  followed  by 
the  judgment  written  out  in  full,  but  with  no  date  noted  in  the 
margin  or  in  the  body  of  the  docket  to  show  when  the  judgment 
was  in  fact  rendered,  it  will  be  presumed  that  the  judgment  fol- 
lowed in  the  regular  order  of  procedure  on  the  day  the  case  was 
called.  Ibid. 

4.  The  failure  of  a  justice  in  entering  an  adjournment  to  state  the  year 

will  not  deprive  him  of  jurisdiction.  The  current  year  will  be  un- 
derstood to  have  been  intended.  Ibid, 

Laches.    See  Appeal,  27,  2a 

Lakes.    See  Waters,  1-6, 10. 

Land  Contract.    See  Damages,  3,  4 

Larceny.    See  Criminal  Law,  5. 

Lateral  Support.    See  Real  Property. 

Lease.    See  Damages,  3. 

License.    See  Trespass,  1. 

License  Fees.    See  Insurance,  1. 

LIENS. 
See  Divorce,  6,  7.    Guardians  ad  Litem,  8.    Sale  op  Chattels,  L 

Attachment    See  Recording  Acts. 

Mechanics9  liens.    See  Ejectment,  1. 

1.  Contracts  for  the  improvement  of  a  building  owned  by  a  wife  were- 
made  by  the  husband,  without  any  communication  directly  or  in- 
directly with  her.  She  was  not  consulted  before  the  contracts  were 
made  and  did  not  sanction  or  direct  the  work  as  it  progressed, 
although  she  knew  of  the  work  during  its  progress.  The  husband 
testified  that  the  wife  was  ignorant  of  the  work  until  commenced,, 
and  would  not  dare  to  tell  him  to  stop  anything  when  he  had  started 
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it;  that  he  had  no  authority  from  her  to  do  the  work,  but  it  was 
done  6n  his  own  responsibility;  and  that  he  did  not  act  or  assume 
to  act  as  her  agent.  Held,  that  under  such  circumstances  the  wife's 
consent  to  the  work  could  not  he  implied  from  mere  silence;  and  a 
judgment  adjudging  a  lien  on  her  premises  for  such  improvements 
and  providing  for  a  personal  judgment  against  her  for  any  defi- 
ciency was  error.    Coorsen  v.  Zieh%  881 

£  Mere  neglect  on  the  part  of  the  wife  to  advise  the  parties  with  whom 
her  husband  had  contracted  for  the  improvement  of  her  separate 
estate,  as  to  such  ownership,  cannot  be  construed  to  be  the  consent 
contemplated  by  sec  3314,  R  S.  1878.  Ibid. 

2.  In  an  action  to  foreclose  a  mechanic's  lien  the  proceedings  are 
wholly  statutory,  and  must  conform  to  the  statute  regulating  the 

f>ractice  in  such  actions:  and  where  there  is  no  prayer  for  such  re- 
ie,f  in  the  complaint,  and  the  judgment  contains  no  provision  for 
ascertaining  a  deficiency  upon  the  sale  or  for  rendering  personal 
judgment  therefor,  it  is  reversible  error  to  enter  a  judgment, 
which,  in  form,  is  a  personal  judgment  against  the  defendant,  for 
the  amount  found  to  be  dua    Laycock  v.  Parker,  161 

4.  In  such  case,  the  court  will  not,  on  the  ground  that  the  appeal 
should  have  been  from  the  erroneous  part  only,  decline  to  consider 
an  assignment  of  error  based  on  the  form  of  the  judgment,  when 
the  judgment  is  attacked  on  other  grounda  Ibid. 

■5.  In  such  case  a  reversal  of  the  entire  judgment  is  not  necessary;  it 
is  proper  practice  to  correct  the  error  by  a  modification.  Ibid. 

6.  A  personal  judgment  for  deficiency  on  foreclosure  of  a  mechanic's 
lien  is  not  warranted  unless  demanded  in  the  pleadings.  Coorsen 
v.  Ziehl,  881 

Life  Estates.    See  Wills,  6,  8. 
Life  Insurance.    See  Insurance,  1,  8. 

LIMITATION  OF  ACTIONS. 

1.  An  insurance  corporation  not  organized  under  the  laws  of  this  state, 

that,  in  compliance  with  the  statute,  maintains  an  attorney  within 
this  state  upon  whom  process  can  be  served  in  actions  commenced 
in  its  courts,  is  nevertheless  a  nonresident  within  the  meaning  of 
sec.  4231,  It  S.  1878,  and  not  entitled  to  the  benefit  of  the  statutes 
of  limitations.    State  v.  National  Accident  Asso.  208 

2.  Ch.  304,  Laws  of  1897  (providing  that  no  action  to  recover  for  inju- 

ries to  the  person  shall  be  maintained  unless  notice  be  served  upon 
the  defendant  within  one  year  after  the  happening  of  the  event 
causing  the  injury),  being  in  effect  a  statute  limiting  the  time  of 
bringing  actions,  it  was  within  the  power  of  the  legislature  to 
change  or  repeal  its  provisions,  with  respect  to  existing  causes 
of  action,  before  the  right  of  action  thereon  was  wholly  barred  and 
destroyed.    Lawton  v.  Waite,  244 

3.  Thus,  where  a  cause  of  action  accrued  before  the  passage  of  said 

ch.  304,  and  was  not  barred  thereunder  at  the  time  of  the  enact- 
ment of  ch.  380,  Laws  of  1897  (providing  that  the  provisions  of 
ch.  304  with  respect  to  notice  should  not  apply  to  causes  of  action 
which  accrued  prior  to  the  enactment  of  said  ch.  304),  failure  to 
give  said  notice  would  not  defeat  a  recovery.  Ibid. 

A.  A  statute  of  limitations,  when  fully  run  upon  a  claim,  whether  the 
demand  relate  to  title  to  real  or  personal  property  or  a  money  de- 
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mand  on  contract  or  sounding  in  tort,  constitutes  a  vested  prop- 
erty right  within  the  meaning  of  the  constitution,  and  its  possessor 
is  entitled  to  the  benefit  of  the  constitutional  guarantees  for  the 
protection  of  the  title  to  property  and  property  rights.  Eingartner 
v.  Illinois  S.  Co.  373 

6.  While  the  statute  of  limitations  acts  on  the  remedy,  when  the  period 

of  limitation  has  run  the  bar  of  the  statute,  itself,  is  property  and 
cannot  be  taken  from  its  possessor  adversely;  and  the  effect  of 
that  vested  right  is  to  extinguish  the  claim  upon  which  it  operates, 
and  in  that  sense  it  is  properly  said  that  the  oar  of  the  statute  of 
limitations  extinguishes  the  right.  It  is  as  effective  as  payment 
or  any  other  satisfaction  of  a  claim,  because  the  remedy  to  enforce 
it  cannot  be  restored  or  any  remedy  given  in  place  of  it  contrary 
to  the  will  of  the  owner  of  the  right  of  defense.  Ibid. 

6t  The  law  treats  of  rights  that  may  be  enforced.  When,  by  lapse  of 
time,  a  right  ceases  to  be  more  than  a  moral  obligation  and  cannot 
be  restored  adversely,  in  contemplation  of  law  it  has  ceased  to 
exist  altogether.  Ibid. 

7.  If  a  citizen  of  a  sister  state,  having  a  claim  against  another  such 

citizen,  allow  the  period  limited  by  law  for  its  enforcement  in  the 
courts  of  such  state  to  expire,  he  cannot  enforce  such  claim  in  the 
courts  of  this  state  if  the  right  of  defense  against  such  claim  in 
the  courts  of  his  own  state  is  a  vested  property  right.  IbicL 

Liquidated  Damages.    See  Contracts,  3. 

Logs  and  Lumber.    See  Pleading,  3-5.    Trespass. 

MANDAMUS. 

See  Appeal,  8.    Common  Schools,  1.,    Constitutional  Law,  5.    Mu- 
nicipal Corporations,  7, 9, 14 

L  Under  the  superintending  power  given  the  supreme  court  by  the 
constitution  (sec.  3,  art.  V II),  that  court  may,  by  mandamus,  com- 
pel an  inferior  court  to  perform  a  duty  imposed  by  statute  which 
is  not  discretionary  in  its  nature,  and  may  also  compel  action  in 
cases  where  discretion  is  to  be  exercised,  when  it  clearly  appears 
that  such  discretion  has  not  in  fact  been  exercised,  or  that  action 
has  been  taken  in  manifest  disregard  of  duty  or  without  semblance 
of  legal  power,  and  where  it  further  appears  that  there  is  no  rem- 
edy by  appeal,  or  that  such  remedy,  if  existing,  is  entirely  inade- 
quate, ana  the  exigency  is  of  such  an  extreme  nature  as  to  justify 
tne  interposition  of  such  extraordinary  superintending  power. 
State  ex  rel  Fourth  Nat  Bank  v.  Johnson,  591 

2.  It  appearing  in  this  case  that  a  large  portion  of  the  assigned  assets 

consisted  of  commercial  paper;  that  such  of  the  paper  as  was  still 
uncollected  and  had  not  been  sued  on  would  become  barred  by  the 
statute  of  limitations  within  a  few  months  of  the  date  of  the  order 
of  the  circuit  court  denying  the  relief  sought  by  the  creditors;  and 
that  an  appeal  could  not  in  due  course  be  heard  for  several  months, 
an  appeal  is  held  not  to  afford  such  adequate  remedy  as  would  pre- 
vent a  resort  to  mandamus.  Ioid. 

3.  The  refusal  to  allow  the  examination  of  the  assignee  and  other  wit- 

nesses being  a  violation  of  clear  duty,  and  the  same  being  within 
the  power  of  the  supreme  court  to  summarily  correct  by  manda- 
mus, the  order  of  the  court  below  purporting  to  confirm  the  said 
'  account  of  the  assignee,  and  the  orders  thereafter  made  in  any  way 
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interfering:  with  the  making  of  a  proper  final  report  by  the  assignee 
and  the  filing  objections  thereto  by  the  creditors,  and  the  exam- 
ination of  the  assignor,  assignee,  and  other  witnesses,  cannot  impair 
or  defeat  the  remedy  by  mandamus.  Such  orders  are  in  fact  void 
and  ineffective  and  constitute  apparent  obstacles  only  to  the  full 
effect  of  such  writ  Ibid. 

Marriage  and  Divorce.    See  Divorce.    Evidence,  4. 

Married  Women.    See  Husband  and  Wife.    Liens,  1,  2. 

MASTER  AND  SERVANT. 

Injuries  to  servants:  Negligence:  Fellow-servants.    See  Negligence,  1. 

1.  An  employee  in  a  stone  quarry  cannot  recover  for  injuries  sustained 

through  the  falling  of  a  piece  of  rock  from  above  upon  the  ledge 
on  which  he  was  at  work,  where  such  falling  was  due  to  thin  clay 
seams  which  ran  through  the  rook  in  all  directions,  the  existence 
of  which  he- knew  as  well  as  the  foreman  or  superintendent,  and  it 
does  not  appear  that  the  latter  had,  or  could  have  secured  by  the 
use  of  ordinary  care,  any  knowledge  superior  to  that  of  the  em- 
ployee as  to  the  particular  danger.     Mielke  v.  C.  <&  N  W.  R.  Co.    1 

2.  An  employee  in  a  stone  quarry  in  which  by  reason  of  the  blasting 

and  removal  of  stone  by  himself  and  his  fellow- workmen  the  con- 
ditions and  surroundings  are  constantly  changing  assumes  the  risk 
of  the  place  becoming  unsafe  through  such  operations,  and  cannot 
recover  for  injuries  caused  by  the  failing  or  a  fragment  of  stone 
which  in  the  course  of  the  work  had  become  loosened.  Ibid. 

8.  The  rule  as  to  exemption  of  an  employer  from  liability  for  the  neg- 
ligence of  co-employees  applies  only  to  protect  the  employer,  and 
when  it  is  said  that  an  employee  assumes  the  risk  from  the  negli- 
gence of  his  co-employee,  it  means  only  that  he  assumes  it  as  against 
his  employer,  not  as  against  his  co-employee.    Lawton  v.  Waite,  244 

4.  If  one  by  his  negligence  injures  another,  it  is  no  defense,  in  a  suit 

against  him,  to  assert  that  they  were  both  employed  under  one 
master.  Ibid. 

5.  Unless  it  appear  affirmatively  that  a  servant,  injured  by  a  defective 

wagon  furnished  by  the  master,  had  used  or  been  acquainted  with 
the  wagon  for  a  sufficient  length  of  time  to  have  necessarily  tested 
its  strength  or  observed  its  defects,  the  rule  requiring  a  master  to 
furnish  his  servant  with  reasonably  safe  machinery  and  imple- 
ments applies,  even  though  it  be  a  common  and  simple  implement 
and  in  the  hands  of  a  servant  having  as  much  experience  with 
and  knowledge  of  it  and  its  use  as  the  master.  Boeltner  v.  Boss  L. 
Co.  324 

6.  Plaintiff  was  injured  by  the  breaking  of  a  wheel  of  one  of  defend- 

ant's wagons  which  he  was  using  for  the  first  time  under  the  direc- 
tion of  defendant's  foreman.  He  testified  that  he  observed  no  defect 
in  it,  and  could  discover  none  by  looking  at  it,  and  that  no  one  in- 
formed him  before  the  injury  that  it  was  unsafe  or  defective. 
Held,  that  it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff 
assumed  the  risk  or  was  guilty  of  contributory  negligence.      Ibid. 

7.  The  attention  of  defendant's  foreman  having  been  called  to  the  de- 

fect the  day  before  the  injury,  his  negligence  in  not  warning  plaint- 
iff was  the  negligence  of  defendant;  and  it  not  appearing  by  undis- 
puted evidence  that  plaintiff  knew  of  defendant's  custom  to  have 
its  teamsters  look  after  their  own  wagons,  instead  of  speaking  to 
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the  foreman  about  repairs,  it  cannot  be  said  as  a  matter  of  law 
that  the  refusal  to  grant  a  nonsuit  or  direct  a  verdict  for  defend- 
ant was  error.  Ibid, 
8.  It  is  the  duty  of  the  master  to  provide  suitable  and  safe  machinery 
and  appliances  for  his  servant's  use,  and  keep  the  same  in  proper 
repair,  and  he  cannot  shift  such  duties  onto  his  subordinates.  Ibid. 

ft  A  corporation  contracted  with  two  of  its  incorporators,  the  defend- 
ants, who  owned  a  majority  of  the  stock,  and  who  were  doing  busi- 
ness as  copartners,  for  the  construction  and  setting-up  in  its  plant  of 
certain  heavy  machinery.  Deceased  had  been  in  the  general  employ 
of  the  corporation  for  over  a  year  and  was  directed  by  its  foreman  to 
do  the  work  in  which  he  was  killed.  There  was  no  one  represent- 
ing the  copartners  present  to  give  instructions  or  direct  the  work. 
Held,  that  plaintiffs  intestate  and  the  other  laborers,  as  well  as  the 
superintendent  and  foreman,  continued  subject  to  the  selection, 
control,  and  dominion  of  the  corporation,  and  sustained  no  relation 
to  the  defendants  under  any  contract  of  hire,  express  or  implied, 
and  that  the  copartners  were  not  liable  for  the  death  of  plaintiff's 
intestate.    Bauer  v.  Richter,  412 

10.  The  finding  of  the  jury  that  plaintiff's  intestate  was  the  servant  of 

the  defendants  is  not  sustained  by  testimony  of  the  superintend- 
ent of  the  corporation  that  he  hired  deceased  to  assist  in  unloading 
the  machinery,  where  the  witness  also  testified  that  deceased  was 
hired  by  the  foreman  of  the  corporation  to  work  for  it  several 
months  before  the  accident,  and  continued  on  its  pay  roll  as  its 
employee  until  his  injury,  and  there  was  no  suggestion  or  evidence 
of  any  new  hearing  or  change  of  relation,  and  an  absence  of  evi- 
dence of  any  authority  from  defendants  to  hire  men  for  them,  or 
that  the  superintendent  assumed  to  act  under  any  such  authority. 

Ibid 

11.  Plaintiff's  intestate  was  killed  by  the  bursting  of  a  cast-iron  elbow, 

one-fourth  of  an  inch  thick  and  subjected  to  high  steam  pressure 
as  well  as  to  sudden  changes  in  temperature.  In  an  action  to  re- 
cover damages  therefor,  expert  evidence  was  admissible  upon  the 
question  as  to  whether  the  cast-iron  elbow,  under  the  pressure  to 
which  it  was  to  be  subjected,  was  reasonably  safe,  and,  if  unsafe, 
whether  its  dangerous  condition  was  so  obvious  as  to  have  been 
observable  by  the  defendant's  expert,  under  whose  supervision  it 
was  placed,  had  he  exercised  ordinary  care.    Innes  v.  Milwaukee, 

582 

Scope  of  employment    See  Contracts,  %  7. 

Maxims. 
Ignorantia  facti  excusat,  479. 
Omnia  rite  acta,  284. 
Respondeat  superior,  315,  418. 
Stare  decisis,  218. 

Measure  op  Damages.   See  Damages,  2, 4-6.   Instructions  to  Jury,  4. 

Mechanics'  Liens.    See  Liens. 

Merger.    See  Deeds,  8. 

Mileage.    See  Officers. 

Mistake.  See  Accord  and  Satisfaction,  1.  Adterse  Possession,  3. 
Appeal*  23..  Building  Contracts,  3,  5.  Equity,  9,  12.  Judg- 
ments, 2. 
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MORTGAGEa 

See  Bnxs  and  Notes,  5-a  Debtor  and  Creditor,  3l  Recording  Acts. 

In  an  action  to  declare  a  deed  absolute  on  its  face  a  mortgage  and  to 
redeem  therefrom,  it  was  admitted  by  the  pleadings  that  prior 
to  a  certain  date  the  parties  to  the  action  sustained  the  relation  of 
mortgagor  and  mortgagee.  The  answer  alleged  that  on  that  date 
the  debt  was  more  than  the  value  of  the  lands,  and  the  parties  then 
agreed  that  the  lands  should  be  conveyed  to  the  defendant,  the  debt 
satisfied  and  discharged,  and  plaintiff  have  an  agreement  or  option 
to  repurchase  within  one  year  on  payment  of  the  debt,  and  that 
the  necessary  papers  were  thereupon  executed  and  delivered  to 
carry  such  agreement  into  effect.  Held,  that  under  these  allega- 
tions it  could  not  be  said  as  a  matter  of  law  that  the  relation  of 
mortgagor  and  mortgagee  continued  to  exist,  and  that  the  case 
was  one  which,  upon  the  pleadings,  called  for  evidence  and  a  trial 
of  the  question  whether  the  intent  of  the  parties  was  to  continue 
the  mortgage  relation  or  simply  to  give  the  plaintiff  an  option  to 
repurchase  within  the  year.    Kunert  v.  Strong,  70 

'    MUNICIPAL  CORPORATION 

See  Banks  and  Banking.  Cemeteries,  2,  3.  Certiorari,  3-5.  Com- 
mon Schools.  Constitutional  Law,  2,  7-10.  Contracts,  1,  2l 
Highways. 

Officers:  Indemnity  to:  Liability  for  acts  of. 

1.  A  municipal  corporation  may  indemnify  its  officers  against  liabil- 

ities incurred  in  the  discharge  of  their  duties,  where  the  corpora- 
tion has  a  right  to  defend  or  has  a  pecuniary  or  corporate  inter- 
est in  the  discharge  of  such  duties,  but  not  where  the  officers 
were  acting  simply  as  officials  performing  public  service.  Thus, 
where  a  health  commissioner,  while  performing  his  duty,  was  sub- 
jected to  wilful  and  malicious  charges  of  misconduct,  and  on  in- 
vestigation bv  the  common  council  part  of  the  charges  were  deemed 
sustained  and  be  was  dismissed  by  it  from  office,  and  on  certiorari 
the  removal  proceedings  were  reversed  and  he  was  reinstated,  the 
municipality  is  not  liable  for  bills  for  attorneys'  fees  incurred  by 
him  in  defending  against  such  charges  and  procuring  a  reversal  of 
the  proceedings  and  his  reinstatement  in  office.  Kempster  v,  Mil- 
waukee, 421 

2.  If  the  common  council  was  guilty  of  an  actionable  tort  in  mali- 

ciously encouraging  the  prosecution  of  plaintiff,  its  members  are 
individually  liable,  out  not  the  municipality.  Ibid, 

Special  assessments:  Oas  and  water  connections. 

a  Unless  a  literal  compliance,  in  regard  to  mere  matters  of  form  in  the 
imposition  of  special  taxes  and  local  assessments,  is  expressly  re- 
quired by  statute,  failure  in  that  regard  will  not  warrant  the 
interposition  of  a  court  of  equity,  if  there  has  been  a  substantial 
compliance  in  all  things  designed  to  safeguard  the  interests  of  prop- 
erty ownera     Oleason  v.  Waukesha  Co.  225 

4.  Under  a  city  charter  prohibiting  the  paving  of  streets  in  which  gas 
and  water  mains  were  located,  without  first  requiring  connections 
therewith  to  be  made  and  pipes  run  therefrom  to  the  curb,  where 
the  common  council  had  taken  the  required  steps  preliminary  to 
ordering  such  work  done  at  the  cost  of  the  property  fronting  on 
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the  street,  and  by  a  recorded  vote  directed  the  work  to  proceed,  it 
could  thereafter  delegate  to  the  board  of  public  works  the  mere 
executive  duty  of  giving  the  proper  notice,  and  causing  the  work, 
to  be  done  in  the  event  the  property  owners  failed  to  do  it  within 
the  time  limited.  '  Ibid. 

5.  The  law  being  ample  to  authorize  the  imposition  of  taxes  complained 

of,  the  street  having  been  regularly  ordered  paved,  and  plans  for 
such  gas  and  water  connections  filed  and  approved,  the  common 
council  had  jurisdiction  to  proceed  to  take  all  subsequent  necessary 
steps  to  charge  abutting  property,  and  no  notice,  other  than  the 
public  letting  of  the  contract  to  the  lowest  responsible  bidder,  is  re- 
quired to  fix  the  cost  of  the  work  as  to  each  parcel  of  property- 

Ibid. 

6.  Such  gas  and  water  mains  were  owned,  controlled,  and  operated  by 

private  persons  under  a  franchise  which  required  all  necessary 
service  pipes  and  connections  with  the  mains,  when  ordered,,  to  be 
made  at  a  reasonable  cost  to  the  property  owners  served  and  within 
a  reasonable  time.  The  evidence  showed  that  the  cost  of  laying  gas 
and  water  service  pipes,  from  mains  to  the  curb,  was  balanced  by 
an  equivalent  benefit  to  the  property  fronting  on  the  street.  Held* 
that  the  charter  provisions,  under  which  taxes  are  imposed  on  such 
property  to  pay  therefor,  do  not  violate  the  constitutional  inhibi- 
tions against  taking  private  property  for  private  use,  or  taking  pri- 
vate property  for  public  use  without  just  compensation.  ibid. 
Judgments:  Method  of  payment:  Limitation  on  taxation. 

7.  Where  a  city  charter  contains  no  specific  regulation  of  the  manner 

in  which  a  judgment  against  the  city  shall  be  inserted  in  the  tax 
roll,  its  provisions  that  no  execution  shall  be  issued  on  any  such 
judgment,  but  that  ft  shall  be  levied  on  all  the  taxable  property  of 
the  city  and  placed  in  the  next  tax  roll  for  collection,  taken  in  con- 
nection with  sea  929,  State.  1898,  makes  it  the  duty  of  the  city 
clerk,  upon  proof  of  such  judgment  being  filed  as  required  by  law, 
to  include  it  in  the  tax  roll  and  such  dutv  can  be  enforced  by  man- 
damus.   State  ex  rel  Ashland  W.  Co.  v.  Wharton^  807 

81  Failure  of  the  common  council  to  include  such  a  judgment  in  their 
tax  levy  for  city  purposes  would  not  justify  a  refusal  of  the  clerk 
to  include  it  in  the  tax  roll  Ibid. 

9.  A  limitation  in  a  city  charter,  that  the  total  tax,  "  except  special 
taxes  levied  upon  property  abutting  upon  and  for  public  improve- 
ments," shall  never  exceed  two  per  cent  of  the  valuation,  refers  only 
to  taxes  authorized  by  the  charter;  and  it  is  no  answer  to  the  relief 
demanded  on  an  application  for  a  writ  of  mandamus  that,  after 
proper  proof  of  the  relator's  judgment  had  been  filed  with  the  city 
clerk  as  required  by  law,  the  council  had  levied  taxes  up  to  the 
charter  limit.  Ibia\ 

[10.  Whether  such  charter  limitations  apply  in  any  event  to  judgments, 
not  determined.]  Ibid 

11.  If  such  limitation  applies  to  judgments  at  all,  the  common  council 

is  bound  to  take  notice  thereof  when  it  makes  up  its  annual  budget 
and  tax  levy.  Ibid. 

Claims:  Presentation  to  council:  Charter  provisions. 

12.  The  provision  of  sec.  139,  ch.  197,  Laws  of  1889,  that  no  action  in  tort 

shall  lie  or  be  maintained  against  the  city  of  Antigo,  "  unless  a 
statement  in  writing  .  .  .  shall  be  presented  to  the  common 
council  within  sixty  days  after  the  occurring  or  happening  of  the 
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tort  alleged,"  is  satisfied  by  the  filing  of  such  statement  with  the 
city  clerk  within  the  prescribed  time.    Bacon  v.  Antigo,  10 

18.  A  city  charter  providing  that  the  failure  of  the  common  council  to 
pass  upon  a  claim  within  sixty  days  after  presentation  shall  be 
deemed  a  disallowance  thereof,  final  and  conclusive,  and  a  bar  to 
any  action  founded  thereon  in  any  court  except  an  appeal  be  taken 
as  the  charter  provided,  and  that  after  a  claim  has  been  disallowed 
in  whole  or  in  part  it  shall  not  again  be  considered  or  allowed  bv 
the  council,  limits  the  claimant  to  only  one  remedy,  that  of  appeal 
and  prohibits  the  common  council  from  again  considering  it.  State 
ex  rel  Ashland  W.  Co.  v.  Bardon,  ,  297 

14  A  claim  having  been  duly  presented  and  the  limitation  of  time  hav- 
ing expired  without  any  action  by  the  council,  its  action,  there- 
after, in  allowing  the  claim,  confers  no  authority  and  imposes  no 
duty  on  the  city  officers  to  issue  an  order  on  the  treasurer  for  its 
payment,  nor  on  the  treasurer  to  pay  such  claim,  which  can  be  com- 
manded and  enforced  by  mandamus.   ♦  Ibid. 

Streets:  Injuries  from  defects. 

15.  In  an  action  against  a  city  to  recover  for  personal  injuries  received 
by  running  over  an  embankment  while  riding  in  a  buggy  drawn 
by  a  single  horse,  it  is  held  that  the  great  preponderance  of  evi- 
dence was  toward  a  conclusion,  either  that  the  horse  was  running 
away  and  beyond  the  control  of  the  driver,  or  that  the  plaintiff 
was  guilty  of  most  palpable  negligence.  It  was  therefore  error  to 
refuse  to  set  aside  a  verdict  in  plaintiff's  favor  and  grant  a  new 
trial    Johnson  v,  Superior,  66 

NEGLIGENCE. 

See  Contracts,  3,  6,  7.  Highways,  1.  Instructions  to  Jury,  S-4,  6. 
Master  and  Servant.  Municipal  Corporations,  15.  Parent 
and  Child.   Pleading,  6,  7.   Railroads. 

1.  Appellant,  which,  with  two  other  contractors,  had  entered  into  inde- 

pendent contracts  to  dismantle  and  reconstruct  a  building  which 
collapsed,  causing  the  death  of  plaintiff's  intestate,  owed  him  the 
duty  of  reasonable  care  in  conducting  its  operations,  so  far  as  they 
might  with  reasonable  probability  affect  others  employed  on  the 
building,  and  if  it  was  guilty  of  negligence  which  a  reasonably  pru- 
dent person  would  have  foreseen  was  likely  to  cause  or  aid  in  caus- 
ing the  fall  of  the  building  and  consequent  injury  to  workmen 
thereon,  it  is  liable  in  damages,  although  the  intestate  was  not  in 
its  employ,  and  other  responsible  human  agencies  may  have  con- 
tributed to  the  injury.    Olson  v.  Phoenix  Mfg.  Co.  387 

2.  When  two  or  more  independent  causes  join  to  produce  an  injury  and 

the  origin  of  each  is  a  responsible  cause,  each  author  is  liabla  Ibia\ 

3.  The  injury  of  a  man  employed  in  a  three-story  building  is  a  probable 

and  proximate  result  of  its  collapse.  Ibid. 

Negotiable  Instruments.    See  Bills  and  Notes. 

New  Trial.  See  Appeal,  16,  17.  Municipal  Corporations,  15. 
Wills,  5. 

Nonresidents.    See  Jurisdiction,  1.    Limitation  op  Actions,  1,  7. 

Nonsuit.  See  Corporations,  8.  Master  and  Servant,  7.  Plead- 
ing, 3. 
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Notice. 

Of  agent's  authority.    See  Bills  and  Notes,  2. 

Of  assessments  for  local  improvements.     See  Municipal  Corpora- 
tions, 5. 

Of  calls  on  subscriptions  to  stock.    See  Corporations,  8,  9. 

Of  defects  in  highways.    See  Highways.  8. 

Of  injury.    See  Limitation  op  Actions,  2,  8. 

Of  judgment  in  levy  of  taxes.    See  Municipal  Corporations,  It 

Of  misuse  of  assignment  of  mortgages.    See  Bills  and  Notes,  6. 

Of  unlawful  cutting  of  timber.    See  Trespass,  & 
Nuisances.    See  Cemeteries,  1. 
Nuncupative  Wills.    See  Wills,  16. 

OFFICERS. 
See  Municipal  Corporations,  1. 

1.  Under  subd.  27,  34,  sea  731,  R  S.  1878,  providing  that  sheriffs  shall 

receive  for  traveling  to  serve  any  criminal  process,  for  every  mile 
actually  traveled,  ten  cents  per  mile  whether  in  the  county  from 
which  process  issued  or  not,  and  that  when  any  person  accused  of 
any  felony  shall  escape  pursuit  without  fault  or  negligence  of 
the  sheriff,  and  the  district  attorney  shall  certify  such  pursuit  was 
necessary  and  proper,  the  county  board  may  in  its  discretion  allow 
a  fair  compensation  for  the  time  and  necessary  expenses  incurred 
in  such  pursuit,  the  word  "escape"  is  not  used  in  its  technical 
sense,  as  meaning  an  escape  from  custody  or  actual  imprisonment; 
and  a  sheriff  cannot  recover  mileage,  as  such,  from  his  county,  for 
an  honest  but  unsuccessful  attempt  to  execute  a  criminal  warrant, 
but  only  such  compensation  as  the  county  board  shall  allow  upon 
the  proper  certificate  of  the  district  attorney.  Schneider  v.  Wau- 
kesha Co.  266 

2.  Where  a  sheriff  sought  to  recover  mileage  for  travel  in  unsuccessful 

attempts  to  execute  criminal  warrants,  held,  that  as  there  had  been 
no  service,  no  fees  could  be  recovered,  unless  expressly  given  by 
statute.  Ibid. 

Of  corporations.    See  Bills  and  Notes,  1-3.  Corporations,  4,  6>  11-18. 
Opinion  Evidence.    See  Evidence,  6.    Master  and  Servant,  11. 

Orders. 
Ex  parte.    See  Appeal,  1. 
Intermediate.    See  Appeal.  9. 
Nunc  pro  tunc    See  Appeal*  L 
Vacation  of.    See  Appeal,  L 

PARENT  AND  CHILD. 

See  Criminal  Law,  1-8.    v 

1.  There  is  no  general  liability  of  a  father  for  torts  of  a  minor  son. 

Such  liability  arises  onljr  when  the  fact  of  agency  for  the  father  is 
proved,  and  the  act  is  within  the  scope  of  the  agency;  and  no  pre- 
sumption of  agency  results  from  the  relationship.  Kumba  v.  OH- 
ham,  312 

2.  While  the  child  may  be  engaged  in  some  undertaking  beneficial  to 

the  father,  it  is  not  sufficient  to  charge  the  latter  with  the  tort,  un- 
less such  engagement  is  in  accordance  with  the  direction  or  author- 
ity of  the  father.  Ibid. 

Vol.  103  —  46 


Digitized  by 


Google 


T22  INDEX.  [103 


&  A  father,  desiring  to  take  his  daughter  to  her  school,  ordered  the 
liveryman  to  send  the  team  to  his  shop,  informing  him  he  would 
go  in  place  of  his  son.  A  third  person  interfered,  took  the  team, 
daughter,  and  son,  and  started,  without  the  father's  knowledge.  On 
learning  this  the  father  attempted  to  prevent  his  son's  going,  but 
was  too  late.  While  returning,  the  kingbolt  broke,  the  front  wheels 
came  out,  and  the  buggy  was  left  by  the  son,  in  an  upright  posi- 
tion, as  far  out  on  the  side  of  the  road  as  he  could,  so  that  the 
nearest  part  of  it  was  about  ten  feet  from  the  traveled  track,  the 
top  half  down,  and  the  front  wheels  separated  from  the  body  of 
the  buggy.  The  liveryman,  on  inquiry  of  the  father,  promised  he 
would  send  for  the  disabled  buggy.  About  a  week  thereafter,  the 
buggy  still  remaining  where  the  son  had  left  it,  but  having  been 
overturned  by  some  unknown  agency,  the  plaintiff's  team,  while 
driven  along  the  road,  took  fright  at  the  buggy  and  ran  away  caus- 
ing damage.  Held,  that  while  the  purpose  of  the  father  had  been 
accomplished,  there  was  a  complete  absence  of  any  contact  of  the 
father  with  the  transaction,  in  the  way  of  instruction  or  authoriza- 
tion, and  the  son  could  not  be  said  to  be  engaged  upon  the  business 
of  the  father.  IbidL 

4.  The  fact  that  the  defendant  asked  the  liveryman  whether  he  or  the 

defendant  should  go  after  the  broken  buggy  did  not  show  a  ratifi- 
cation of  the  son's  acts.  IbidL 

5.  The  broken  buggy,  as  left  by  the  son  on  a  country  road  remote  from 

habitations,  was  not  an  object  likely  to  frighten  an  ordinarily  quiet 
and  docile  horse.  Ibid. 

6.  It  was  not  reasonable  to  anticipate  in  such  -case  that,  before  the 

buggy  was  sent  for  and  removed,  it  would  be  interfered  with  by 
others.  IoicL 

7.  If  by  such  interference  the  situation  and  position  of  the  buggy  had 

become  such  as  would  likely  frighten  horses,  the  leaving  of  itby  the 
side  of  the  road  by  the  son,  in  a  different  position,  not  dangerous* 
cannot  be  said  to  be  the  proximate  cause  of  plaintiff's  injury.  Ibid- 

Pares.    See  Dedication. 

Parol  Evidence.    See  Deeds,  5.    Elections,  4.    Evidence,  1. 

PARTIES. 
See  Appeal,  10.    Certiorari,  1.    Contracts,  2.    Jurisdiction,  3. 

1.  The  provision  of  the  national  bankruptcy  act  (sea  11,  o),  that  the 

trustee  in  bankruptcy  may  be  ordered  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt,  was  not  intended  to 
regulate  the  practice  of  state  courts  and  require  them  to  make  the 
trustee  a  party  defendant  on  his  application,  but  to  place  upon  the 
trustee  the  official  duty  to  appear  and  defend  according  to  the  rules 
and  practice  of  the  state  court  so  as  to  protect  the  interests  of  the 
general  creditors.      National  D.  Co.  v.  Seidel,  489 

2.  Plaintiff  brought  its  action  and  attached  property  of  the  debtor, 

who  appeared,  answered,  and  traversed  the  affidavit  of  attach- 
ment. More  than  four  months  after  the  commencement  of  the 
action,  the  debtor  was  adjudged  a  bankrupt  in  proceedings  under 
the  national  bankrupt  act  His  trustee  in  bankruptcy  applied  for 
an  order  making  him  a  party,  which  application  was  denied.  JSelcU 
that  the  trustee  occupied  the  same  situation  as  any  assignee  of 
property,  with  the  added  element  of  trusteeship  for  creditors,  and 
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that  it  was  entirely;  in  the  discretion  of  the  trial  court  either  to 
make  the  substitution,  or  join  him  as  defendant  as  a  new  party  in 
interest,  or  leave  him  to  appear  and  defend  in  the  name  of  his  as- 
signor. Ibid. 

PARTNERSHIP. 

See  Appeal,  1.    Bills  and  Notes,  1-4.    Master  and  Servant,  9. 

1.  A  contract  between  plaintiff,  a  manufacturer  of  iron  bridges,  ahd 

C.  to  enter  into  the  business  of  taking  contracts  for  and  building 
bridges  in  designated  territory  is  held  to  constitute  them  partners 
in  the  business  in  in  which  they  were  engaged.  Clinton  B.  &  L 
Works  v.  First  Nat  Bank,  117 

2.  In  this  agreement  there  was  no  restriction  on  equality  of  rights  as 

between  the  partners,  except  that  all  contracts  should  be  taken  in 
the  manufacturer's  name,  and  be  payable  to  it  or  its  order.  Before 
the  commencement  of  the  action  C.  received  from  a  town  an  order, 
payable  to  plaintiff  by  name,  for  the  price  of  a  bridge  erected  under 
their  agreement,  which  he  indorsed  to  the  defendant  bank.  Action 
being  brought  by  the  manufacturer  against  the  town  on  the  con- 
tract for  the  erection  of  the  bridge,  the  bank  was  interpleaded  and 
the  money  due  from  the  town  paid  into  court  Held,  that  under 
their  agreement  C.  was  not  restricted  in  the  right  to  collect  in- 
debtedness and  to  exercise  the  ordinary  powers  of  a  partner  over 
joint  assets;  that  the  delivery  to  him  of  the  town  order  was  a  com- 
pliance with  the  bridge  contract;  that  the  transfer  of  the  order  to 
defendant  bank  was  effective;  and  that  payment  thereof  to  the 
bank  would  discharge  the  debt  sued  on.  Ibid. 

8.  In  addition  to  ordering  the  money  in  court  paid  over  to  the  bank, 
the  court  also  gave  judgment  in  favor  of  the  bank,  and  against 
plaintiff,  for  the  interest  which  would  have  been  earned  by  such 
money  between  the  time  of  its  deposit  and  the  rendition  of  judg- 
ment.   Held,  that  such  part  of  the  judgment  was  erroneous.  IbicL 

Patents  and  Patent  Rights.    See  Equity,  7. 

Penalty  in  bond.    See  Suretyship,  6,  7. 

Plat  of  Lands.    See  Evidence,  2. 

PLEADING. 

See  Appeal,  25.  Cemeteries,  1.  Contracts,  7.  Corporations,  1. 
Criminal  Law,  1, 2.  Damages,  a  Injunction,  2,  a  Insurance,  4 
Liens,  3,  6.    Mortgages.   Trespass,  2. 

1.  While  the  fact  that  the  conduct  complained  of,  consisting  of  a  pri- 

vate grievance  of  plaintiff,  might  not  be  sufficient,  on  demurrer,  to 
sustain  an  action  for  equitable  relief,  yet  when  the  whole  subject 
is  regulated  by  statute,  which  gives  the  right  to  proceed  in  equity, 
a  demurrer  on  that  ground  should  be  overruled.    Pfleger  v.  Groin, 

104 

2.  The  test  of  whether  there  is  more  than  one  cause  of  action  stated 

in  a  complaint  in  an  equitable  action  is  whether  there  is  more 
than  one  primary  right  sought  to  be  enforced  or  one  subject  of  con- 
troversy presented  for  adjudication.  Zinc  Carbonate  Co.  v.  First 
Nat  Bank,  125 

a  A  complaint,  alleging  that  the  defendant  unlawfully  and  with  force 
broke  and  entered  on  plaintiff's  lands  and  cut  down  and  carried 
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away  trees  and  timber  and  converted  and  disposed  of  the  same  to 
his  own  use,  states  a  cause  of  action  for  trespass,  and  not  in  trover, 
and  in  the  absence  of  all  proof  connecting  nim  with  cutting  the 
timber  or  entry  on  the  land,  a  nonsuit  should  be  granted.  Joseph 
Dessert  L.  Co.  v.  WacUeigh,  318 

4.  In  such  complaint  the  allegation  of  the  conversion  by  the  defend- 

ant is  but  a  statement  of  damages  consequent  to  the  illegal  entry 
on  the  land,  and  while  evidence  of  conversion  is  proper  to  show 
such  damages,  it  alone  is  not  sufficient  to  prove  the  substance  of 
the  cause  of  action  alleged.  Ibid. 

5.  The  admission  of  evidence  of  the  conversion  without  objection  for 

variance  would  not  entitle  the  plaintiff  to  judgment  therefor, 
since  such  evidence  was  admissible,  under  the  complaint,  to  show 
consequential  damages.  Ibid. 

6.  Negligence  or  incompetency  is  a  mixed  question  of  law  and  fact,  and 

allegations  charging  negligence  or  incompetency,  as  applied  to  the 
conduct  of  a  party,  are  not  mere  conclusions  of  law,  but  statements 
of  ultimate  facts.    Doolittle  v.  Laycock,  334 

7.  In  an  action  to  recover  attorney's  fees,  a  counterclaim  that  plaintiffs 

were  practicing  attorneys  and  employed  by  defendant,  that  they 
did  not  act  for  his  best  interests  but  conducted  his  business  incom- 
petently, dishonestly,  carelessly,  and  negligently,  and  in  conse- 
Suence  he  was  compelled  to  pay  and  did  pay  more  than  was  justly 
ue  from  him.  is  sufficient  on  demurrer,  although  objectionable  as 
being  indefinite.  Ibid. 

&  A  complaint  alleging  indiscriminately  that  the  various  acts  causing 
damage  were  the  acts  of  three  contractors,  and  also  that  the 
contractors  were  acting  independently,  under  the  liberal  rules  for 
construction  of  pleadings,  is  not  demurrable,  the  remedy  being  by 
motion  to  make  such  allegations  more  definite  and  certain.  Olson 
v.  Phoenix  Mfg.  Co.  337 

9.  Two  or  more  separate  causes  of  action  for  slander  may  be  united  in 
the  same  complaint.    Hellstern  v.  Katzer,  391 

10.  Although  it  is  true,  when  the  article  complained  of  contains  several 

expressions,  each  of  which  is  slanderous  or  libelous  per  se,  that  each 
such  expression  is  in  legal  effect  a  separate  cause*  of  action  as  affect- 
ing the  subject  of  damages,  each  such  expression  need  not  neces- 
sarily be  pleaded  as  a  separate  cause  of  action.  Ibid. 

11.  Where  one  of  the  excerpts  of  a  speech,  charged  to  be  slanderous,  is 

not  specifically  alleged  to  have  been  falsely^  maliciously,  or  wil- 
fully spoken  with  intent  to  injure  the  plaintiff,  but  the  whole 
complaint  when  taken  together  makes  it  susceptible  of  such  con- 
struction, a  general  demurrer  is  properly  overruled.  Ibid. 

12.  On  demurrer  to  a  complaint,  words  charged  to  be  slanderous,  spoken 

of  a  priest  by  an  archbishop,  are  held  not  to  be.  privileged,  where 
the  complaint  fails  to  show  that  the  plaintiff  as  such  priest  was 
under  the  jurisdiction  of  the  archbishop,  and  alleges  that  they  were 
spoken  falsely,  maliciously,  and  with  intent  to  injure  the  plaintiff: 
to  be  privileged  they  must  have  been  spoken  in  good  faith  and  in 
the  belief  that  the  speaking  of  them  came  within  the  discharge  of 
duty.  Ibid. 

13.  A  complaint  alleging,  among  other  things,  that  one  of  the  defendants 

in  constructing  a  building  on  its  lands  excavated  beyond  its  line, 
and  unddr  the  foundation  of  plaintiff's  building,  and,  without  her 
consent  and  against  her  protest,  built  a  foundation  wall  extending 
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beyond  its  line,  and  underneath  her  buildings  which  cover  her  lots 
nearly  or  quite  to  such  line;  that  the  other  defendant,  successor  in 
right  and  in  possession,  refuses  to  remove  the  same;  that  the  in- 
trusion of  such  wall  interferes  with  her  full  enjoyment  of  her  prem- 
ises; and  that  the  wall  cannot  be  removed  or  cut  off  on  her  side, 
without  removing  the  soil  and  foundations  of  her  building,  states  a 
cause  of  action  against  both  defendants.  •  Bahn  v.  Milwaukee  E.  R. 
&  L.Co.  467 

14.  The  owner  of  land  so  intruded  upon  may  at  his  option  treat  the  in- 

trusion either  as  a  trespass  or  disseisin,  and  is  entitled  to  the  relief 
appropriate  to  his  election;  but  where  such  owner  occupies  his  lot 
up  to  his  line*  continuously,  he  thereby  elects  to  treat  the  intrusion 
as  a  trespass,  and  cannot  maintain  ejectment  therefor.  Ibid. 

15.  It  appearing  from  the  facts  stated  in  the  complaint,  admitted  by  the 

demurrer,  that  plaintiff  is  so  circumstanced  that  she  cannot  bring 
an  action  of  ejectment,  and  that  a  trespass  of  such  a  nature  as  to 
attach  to  and  follow  the  ownership  of  the  adjoining  premises  has 
been  committed  upon  her  land  and  is  maintained  and  continued  by 
defendant,  plaintiff  is  entitled  to  some  measure  of  relief  depending 
on  the  facts  proven  on  the  trial.  Ibid. 

16.  Allegations  in  both  the  complaint  and  answer,  that  there  was  a  con- 

tract between  the  parties  fixing  the  price  for  work  and  material 
to  be  furnished  by  plaintiff,  are  sufficient  to  admit  evidence  of  the 
nature  of  the  contract,  as  bearing  on  the  subject  of  whether  there 
was  work  and  material  furnished  by  plaintiff,  not  included  in  the 
contract    Oajewski  v.  Brzezinski,  519 

Police  Power.    See  Waters,  6, 10. 

Powers.    See  Wills,  6. 

PRACTICE. 

See  Appeal,  1-8,  10,  12,  18,  15-17,  26;  Banks  and  Banking,  2,  8;  Cer- 
tiorari, 8-5,  7, 10-12.  Contracts,  2.  Guardians  ad  Litem,  2,  8. 
Injunctions.    Liens,  8-6.    Master  and  Servant,  7.    Parties. 

It  is  no  abuse  of  discretion  to  refuse  to  compel  a  party  to  submit  to 
a  second  examination  by  the  X-ray  process,  when  plaintiff  had  been 
accidentally  burned  during  the  first  examination  which  lasted  two 
hours,  and  had  also  permitted  two  of  defendant's  medical  witnesses 
to  examine  him.    Boeltner  v.  Boss  L.  Co.  824 

Preferences.  See  Banks  and  Banking,  3.  Constitutional  Law,  2 
Corporations,  14. 

Pregnancy.    See  Equity,  10-12. 

Prejudice  of  Judge    See  Appeal,  8.    Change  of  Venue. 

Presumptions.  See  Accord  and  Satisfaction,  1.  Agency.  Equity, 
12.  Justices'  Courts,  2-4.  Parent  and  Child,  t  Trusts  and 
Trustees,  2,  8. 

Principal  and  Agent.    See  Agency. 

Principal  and  Surety.    See  Contracts,  3-5,    Suretyship,  1-8. 

Printed  Case,    See  Appeal*  18. 

Priority.    See  Recording  Acts. 

Privileged  Communications.    See  Pleading,  12. 

Privity.    See  Contracts,  5. 

Promissory  Notes.    See  Bills  and  Notes,  1-4 
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Provision  for  after-born  children.    See  Wills,  9. 

Proximate  Cause.    See  Contracts,  &    Instructions  to  Jury,  2,  ft, 

Negligence,  3.    Parent  and  Child,  5-8. 
Public  Health.    See  Waters,  6, 10. 
Public  Service.    See  Constitutional  Law,  8. 

RAILROADa 

See  Deeds,  4-8.    Taxation,  1,  2. 

In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff,  it 
appeared,  among  other  things,  that  she  was  a  woman  sixty-four 
years  old,  and  up  to  the  time  of  the  injuries  was  strong,  vigorous, 
and  able  bodied;  that  thereafter  and  up  to  the  time  of  the  trial  she 
was  in  a  helpless  condition,  and  suffered  great  pain  caused  by  such 
injuries.  The  negligence  of  the  defendant  was  admitted.  Held. 
that  remarks  made  on  the  trial  by  counsel  for  plaintiff,  in  effect, 
that  the  jury  could  not  make  good  her  sufferings,  or  restore  her 
to  her  health  and  former  vigor,  and  that  the  court  room  filled  with 
gold  could  not  and  would  not  do  it,  were  out  of  place  and  tended 
to  excite  the  sympathies  and  passions  of  the  jury  and  secure  an 
exorbitant  verdict    Taylor  v.  <?.  &  N.  W.  R.  Co.  27 

Ratification.    See  Bills  and  Notes,  3.    Husband  and  Wifil    Par- 
ent and  Child,  4.    Trespass,  1. 

REAL  PROPERTY. 

See  Adverse  Possession.   Deeds.   Divorce,  5.  Ejectment,  1, 2.  Liens. 
Limitation  of  Actions,  4,  5.    Wills,  8, 16. 

1.  Lateral  support  from  a  neighbor's  soil,  as  a  right,  applies  only  to 

soU  in  its  natural  condition  not  burdened  with  buildings.  Laycock 
v.  Parker,  161 

2.  Claims  against  the  owner,  by  adjoining  owners,  based  upon  the  re- 

moval of  the  lateral  support  for  the  soil  under  their  buildings,  not 
having  been  paid,  and  no  steps  having  been  taken  to  enforce  them, 
cannot  be  counter-claimed  against  a  builder.  Ibid, 

3.  In  such  case  the  contractor  is  only  liable  for  an  injury  due  to  his 

negligent  or  wanton  acts,  not  necessarily  incident  to  the  contract 
or  plan  of  work,  and  then  directly  to  the  injured  party.  I  bid. 

Reassessment.    See  Appeal,  12.    Taxation,  6. 

RECEIVERS. 
See  Appeal,  2. 

1.  A  court  has  power,  and  it  is  its  duty,  to  fix  the  compensation  of  its 
own  appointee  as  receiver,  and,  in  the  absence  of  statutory  regu- 
lation, it  is  left  entirely  to  the  determination  of  the  court  from 
which  he  derives  his  appointment,  subject  to  review  for  manifest 
abuse.     Union  Nat  Bank  v.  Mills,  39 

3.  A  receiver's  compensation  should  correspond  with  the  degree  of  busi- 
ness capacity,  integrity,  aod  responsibility  required  in  the  manage- 
ment of  his  trust,  and  a  reasonable  and  fair  compensation  should 
be  allowed  according  to  the  circumstance  of  each  case,  to  be  deter- 
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mined  from  the  court's  own  knowledge  of  the  situation,  aided,  if  in 
doubt,  by  the  testimony  of  men  of  experience  in  such  matters. 

Ibid. 

3.  Where  a  receiver  after  making  his  inventory  and  attending  to  the 
sawing  of  the  logs,  the  subject  of  his  trust,  which  occupied  not  to 
exceed  forty-five  days,  had  little 4else  to  do  but  sell  the  lumber,  and 
he  had  kept  no  record  of  time  spent,  but  according  to  his  own  best 
estimate  ne  had  been  engaged  not  to  exceed  ISO  days,  an  allow- 
ance of  $200  per  month  for  six  months  will  not  be  increased  on 
appeal  Ibid. 

Records. 
Of  county  clerk.    See  Evidence,  1. 
Of  register  of  deeda    See-  Evidence,  3. 

Recorded  Plats.    See  Evidence,  2. 

RECORDING  ACTS. 

A  mortgage  on  real  estate,  executed  and  delivered  in  good  faith,  but 
not  recorded  until  after  the  levy  of  a  writ  of  attachment  and  the 
filing  of  the  certificate  with  the  register  of  deeds,  takes  precedence 
to  such  attachment  lien.  The  recording  act  only  protects  a  sub- 
sequent purchaser  in  good  faith  for  a  valuable  consideration,  who 
first  records  his  conveyance,  from  the  effect  of  a  prior  unrecorded 
conveyance,  and  does  not  extend  to  attaching  creditors.  Karger 
v.  Steele-Wedeles  Co.  286 

Redemption.    See  Ejectment,  8. 

Reference.    See  Appeal,  15,  21. 

Release.    See  Accord  and  Satisfaction.    Equity,  10. 

RELIGIOUS  SOCIETIES. 

The  courts  of  this  state  will  not  determine  mere  questions  of  faith, 
doctrine,  or  schism,  not  necessarily  involved  in  the  enforcement  of 
ascertained  trusts  and  the  determination  of  legal  rights,  nor  inter- 
fere with  mere  church  discipline,  in  the  absence  of  any  invasion  of 
the  legal  rights  of  persons  or  property.    Hellstem  v.  Katzer,       391 

Remainders.    See  Wills,  9, 12,  1& 
.  Remarks  of  Counsel.    See  Railroads. 

Remedies.  See  Banks  and  Banking.  Corporations,  1-4  Limitation 
of  Actions,  5.  Mandamus,  L  Municipal  Corporations,  13, 14. 
Sale  of  Chattels,  2. 

Replevin.    See  Trespass. 

Res  Adjudicata.    See  Appeal,  24,  25. 

Rescission.    See  Equity,  9-12.    Sale  of  Chattels,  1,  2. 

Return  to  writ  of  certiorari.    See  Certiorari,  1,  4>  6. 

Riparian  Rights.    See  Waters,  5,  6, 10. 

Rules  of  Court. 

Circuit  Court  Rule  IX,'  sees.  3,  4  (Guardian  ad  litem),  399 

Circuit  Court  Rule  XXIV,  sec.  3  (Exceptions),  85 

Circuit  Court  Rule  XXIX  (Divorce).  204 

Circuit  Court  Rule  XXIX,  sec.  2  (Divorce),  206 
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SALE  OF  CHATTELS. 
See  Appeal,  17.  • 

1.  Defendant's  assignor  purchased  a  soda-water  apparatus  under  a  con- 

tract providing  that  the  title  should  not  pass  until  it  was  paid  for, 
with  the  right  reserved  in  tlje  seller  to  retake  and  remove  the  same 
on  default  on  any  instalment  The  contract  was  duly  executed 
and  filed.  After  notice  from  defendant  of  the  voluntary  assign- 
ment, that  the  assignee  recognized  plaintiffs  lien,  and  that  if  plaint- 
iff desired  to  hold  his  security  and  not  file  a  claim  against  the  estate 
it  would  be  satisfactory  to  him,  default  having  been  made  in  pay- 
ments of  instalments,  plaintiff,  with  the  assignee's  consent,  took 
possession  of  the  apparatus  and  removed  it  out  of  Wisconsin. 
Plaintiff  filed  his  claim  against  the  insolvent's  estate  for  the  bal- 
ance due  on  the  contract,  which  was  disallowed.  Held,  that  plaint- 
iff intended  to  and  did  cancel  and  rescind  the  contract  Tktfts  v. 
Brace,  341 

2.  While  the  contract  was  not  drawn  so  as  to  put  the  vendor  to  his 

election  between  rescission  and  retaking  the  property,  or  enforcing 
payment  yet  he  could  not,  on  taking  possession,  sell  such  property 
as  his  own,  or  appropriate  the  same  to  his  own  use,  without  work- 
ing a  rescission  of  the  contract,  or  having  the  value  of  the  property 
applied  as  payment  or  part  payment  of  the  purchase  price.     IbidL 

&  A  written  contract  for  the  purchase  of  a  separator,  stacker,  and  bag- 
ger, construed  and  held  to  be  a  contract  for  the  purchase  of  three 
separate  machines.    Nichols  &  Shepard  Co,  v.  Chase,  570 

4  A  clause  written  into  the  contract  to  the  effect  that  if  the  separator 
did  not  do  first  class  work,  as  talked,  it  was  to  be  taken  back  at 
any  time  in  1895,  did  not  modify  the  contract  as  to  the  stacker  and 
bagger,  nor  deprive  the  plaintiff  of  the  benefit  of  provisions  with 
respect  to  remedying  detects,  eta  Ibid, 

Schools.    See  Common  Schools. 
Service. 

Of  notice  of  injury.    See  Limitation  of  Actions,  3.  8. 

Of  papers  in  action.    See  Suretyship,  8. 

Of  process.    See  Officers. 

Of  summons.    See  Appeal,  22.    Jurisdiction. 

Of  writ  of  certiorari.    See  Jurisdiction,  5. 

Setoff.    See  Corporations,  15. 

Settlement.    See  Accord  and  Satisfaction.    Appeal,  23.    Equity, 
10-12. 

Sheriffs.    See  Officers. 

SLANDER. 
See  Pleading,  &-12. 

Words  charging  plaintiff  with  being  insane  and  irresponsible  and 
morally  blind  and  disobedient  to  the  laws  of  the  church  are  slan- 
derous per  *€.    Hettstern  v,  Katzer,  891 
Special  Assessments.    See  Municipal  Corporations,  S-& 
Special  Verdict.    See  Accord  and  Satisfaction,  2.  Appeal,  17.   In- 
structions to  Jury,  8.    Highways,  1. 
Specific  Performance.    See  Equity,  1,  2,  4,  7,  8.  * 
Status  of  Party.    See  Divorce,  1.    Jurisdiction,  1. 
Statute  of  Limitations.    See  Judgments,  1.    Limitation  of  Actions. 
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STATUTES. 

Amendment  and  repeal  See  Cemeteries,  a  Ejectment,  a  Limita- 
tion op  Actions,  2. 

Charter  provisions.    See  Municipal  Corporations,  7, 1&. 

Constitutionality.    See  Constitutional  Law,  1. 

Construction.  See  Banks  and  Banking.  Cemeteries,  a  Insurance,  1. 
Jurors.  Liens,  2.  Municipal  Corporations,  7,  12l  Officers,  1. 
Taxation,  1,  2,  7.  Trespass,  2.  Voluntary  Assignments,  l-a 
Will,  e,  9. 

1.  Whether  a  legislative  enactment  was  designed  to  further  some  gov- 

ernmental function,  or  to  further  private  gain,  is  a  judicial  ques- 
tion, and  the  court  is  not  concluded  by  the  wording  or  the  act  as  to 
where  the  truth  lies,  in  determining  a  controversy  as  to  the  pur- 
pose of  the  enactment    Priewe.  v.  Wisconsin  8.  L.  <Sb  Imp.  Co.    537 

2.  When  a  statute  is  open  to  judicial  construction  the  court  should  look 

to  the  whole  and  every  part  of  the  law,  to  the  intent  apparent  there- 
from, the  subject  matter,  the  effect  and  consequences,  and  the 
apparent  reason  thereof,  and  then  give  effect  to  the  idea  in  the 
legislative  mind  in  its  enactment  if  that  can  reasonably  be  discov- 
ered and  spelled  out  of  the  words  they  used  to  express  it,  though 


it  violates  the  literal  sense  of  such  words. 
School  v.  Clark  Co. 
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651 


a  The  legislative  will  attempted  to  be  expressed  in  a  statute,  though 
determinable  only  by  judicial  construction,  when  so  determined  is 
as  much  a  part  of  the  law  as  if  it  were  literally  expressed.      Ibid. 

General  city  charter.    See  Common  Schools,  l-a 

Title  of.   See  Constitutional  Law,  a 


STATUTES  CITED,  Eta 


Constitution  of  Wisconsin. 

Ses 

ssion  Laws— con. 

Art 

IV, 

sea   18     - 

-    257 

1887. 

Ch.  815,  sea  2       -    104,106* 

"   vit 

-       .2     .       - 

652,662 

1889. 

a 

27,   subofa.    VIII, 

"    VII, 

«       8     -      591.598,610 

sea  15-       -    30t> 

"    VII, 

-       8     -       - 

.    617 

1889. 

Ch, 

27,      suboh.    XV, 

"    VIL 

«      28     -       - 

-    662 

seal-       -811 

« 

XI, 

secs.4,5     • 

•      46 

1889. 

Ch. 

27,      subch.    XV, 

sea7-       -    80t> 

Session  Laws. 

1889. 

Ch.  197,  sea  58      -       -     11 

1889. 

<( 

197,    -    139    -        10,11 

1852. 

Ch.  479  «       •       - 

48,46,57 

1891. 

44 

103,    M       6    -       -    811 

1852. 

tt 

479,  sec.  25     - 

-      58 

1891. 

44 

182  -       -     381,  333,  384 

1852. 

i* 

479,    "    40     - 

•      53 

1891. 

44 

202  -       -548,  551.  553 

1852. 

t« 

479,    "    45     - 

-      56 

1891. 

44 

418  -       -     208,  212-216 

1852. 

u 

479,    u    48      • 

•      46 

189a 

44 

51  -       -     104,  107,  108 

1855w 

44 

47  -       -       - 

.     -49 

189a 

14 

288,  seca  43,  49    524,527 

185a 

M 

55  -       -       - 

•      47 

1895. 

44 

212  -       .       -    283, 672 

1859. 

44 

160  -       -       - 

-      47 

1897. 

U 

161  -      -      -      -   33a 

1860. 

41 

264,  sec.  86      - 

-    513 

1897. 

tt 

176  -       -     554,  556,  557 

187a 

<• 

825      655,  657-8,  660,  662 

1897. 

44 

287,  sea  98     -    404,  405- 

187a 

41 

325,  sea  5 

656-658 

1897. 

44 

288  -       .       -       -    25d 

i87a 

41 

825,    "    6 

656,657 

1897. 

14 

304  -       .     218,  246,  25* 

i88a 

44 

805  -       -       - 

831,333 

1897. 

44 

304,8ea5        -       -    256. 

1887. 

tt 

169  -       -       - 

-    548 

1897. 

44 

380  -       -     246,  256,  25? 
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STATUTES  CITED,  Etc—coil 


Revised  Statutes  of  1849. 


S.  &  B.  Annotated  Statutes— con. 


Ch.  45  -  .  *  - 
"  54  -  -  -  - 
"    113       - 

•'  114  -  -  -  - 
"  114,  sees.  9-12  etseq. 
"    114     -      18,19  - 


-  180 

-  54 

-  52 
52-54 

-  50 

-  54 


Sections  1748, 1749    - 
Section  2467     -       - 

2637,  subd.  6,  7  - 
2642     -       - 


Revised  Statutes  op  185a 

Ch.  125,  sec  88         -       •       -    138 

Revised  Statutes  of  1878. 


Section 

422     * 

. 

-     404,406 

it 

731,  subd.  27 

-     266, 268 

« 

731,      " 

34 

266, 268.  269 

a 

1060     - 

-     149, 157 

ii 

1061     - 

-    158 

u 

1146     - 

-    333 

«« 

1165     - 

-        -    333 

M 

1192     - 

.       -    333 

« 

1200     - 

-    833 

«4 

12106  - 

-     160.673 

ti 

1454     - 

104, 107, 108 

it 

1546     - 

651, 657,  658. 661 

u 

1547  651, 654, 657-8,  660,  661 

u 

1776     - 

- 

-    496 

«i 

1786     - 

654,658,660-662 

*i 

2471     - 

-    510 

U 

2286     - 

-     497, 500 

it 

2302     - 

-       -    344 

u 

2317     - 

-    844 

Sections  2524, 2525 

-     554, 557 

Section 

2610     - 

-     187, 564 

44 

2647     - 

-    394 

it 

2668     - 

-     254, 340 

u 

2801     - 

-    491 

ii 

2853     - 

-     428, 435 

u 

2883     - 

-    137 

a 

2890     - 

-    353 

u 

3087     - 

831, 338,  334 

u 

3218  et  seq 

-       -      50 

<. 

3314     - 

-     381.386 

ii 

3574     - 

-    242 

« 

3574,  subd. 

10 

-    242 

it 

4031     - 

-      98, 101 

ii 

4035     - 

-       98. 101 

ii 

4211     - 

13, 16 

M 

4222     - 

-    256 

« 

4231     - 

209,  217,  218 

U 

4269     - 

-     318, 323 

S.  &  B.  Annotated 

Statutes. 

Section 

1210/i  - 

. 

-    333 

Sections  1693-1702& 

-       -    369 

4587c  - 
4587*  -       - 

Statutes  of  189a 


-  369 
407,4(B 

-  358 

-  357 

-  387 
553,556 
5H556 


Sections  52,  57  - 
Section  76 

731,  subd.  34 

893     -      11 


-  524, 527 

-  -    529 
•     268,26$ 


Sections  925— 1     to    1 

»25— 269 

(ch.  40a)  - 

-     38*407 

u 

925—113  to  925—116  -  388, 

390 

Section 

925—116     - 

-     405.406 

a 

929       - 

-     807.310 

it 

1061     -       - 

•     460,465 

tt 

12106  - 

-     670.671 

it 

1454     -       - 

-     104,106 

ti 

1454a  - 

-    107 

« 

1688     -       - 

-    18(1 

14 

16936  - 

593,619,621 

ti 

1694c  - 

-     366, 370 

U 

1701     -      592,619,621,622 

it 

1702     -       - 

-    619 

ti 

1702*   - 

-    623 

it 

1754     -       - 

-     493,495 

ti 

2025     - 

-    457 

Sections  2025-2070  (ch.  95)       -    642 

»< 

2031-2035    - 

-    644 

Section 

2037     -       - 

-     644,646 

«* 

2059     - 

-    644 

« 

2060     -       - 

-     458,644 

Sections  2061-2084    - 

-    458 

Section 

2065     -       - 

-     458,644 

Sections  2071-2100a  (ch.  96)     -    642 

a 

2072,2073    - 

-    458 

Section 

2081     -        - 

458,459,642 

Sections  2082,  2086, 2088  -        -    644 

Section 

2089     - 

-    458 

•« 

2122     - 

-  -  116 

M 

2127     -       - 

-     114. 116 

ti 

22166  - 

91, 95 

Sections  2241, 2242    - 

-        -    287 

Section 

2270     - 

-        -    644 

Sections  2277, 2280    - 

-    456 

u 

2281.2282    - 

-    457 

Section 

2286     -       - 

-    512 

** 

2287     -       - 

-    509 

a 

2289     -       - 

-    641 

Sections  2292, 2294    - 

-    457 

" 

2302,2304    - 

-        -    457 
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STATUTES  CITED,  Etc.— con. 


Statutes  op  1898— con. 


Statutes  of  1898— con. 


Section 

2864     -     '- 

u 

2406     -       - 

M 

2422a  - 

U 

2424     - 

U 

2533a  et  sea. 

u 

2639     - 

Sections  2669, 2670    - 

Section 

2829     - 

a 

2832     -       - 

M 

2869    -       - 

a 

2879     - 

M 

2883     -       - 

Section 


Section 


2918     -       - 

-     498, 514 

2932     -       - 

-     498, 514 

2949     -       - 

-     498, 513 

8047     -       • 

284, 286, 673 

3048     -       - 

9 

3069     -      191, 288, 407,  40ft 

8069.subd.2 

38-40 

3204-3251  (ch.  140)     -      54 

3245     -       - 

-  43-45.57 

3452     -       - 

-    626 

4041     - 

-     498, 514 

4971,subcL9 

-       -    457 

674,  677 

-  616 

-  663 
297, 300 

-  556 

-  23 

-  435 
124, 435 
126, 138 

-  35 
126, 138 
671,  673 

Stay  of  Proceedings.    See  Appeal,  22.    Suretyship,  1, 8. 
Stipulations.    See  Certiorari,  2.    Costs,  1-3. 
Stock  and  Stockholders.   See  Corporations,  4-12.   Suretyship,  11. 
Streets.    See  Municipal  Corporations,  4, 15.    Waters,  5. 
Subcontractors.    See  Contracts,  1-5.    Injunction,  1. 
Submerged  lands,  title  to.    See  Waters,  1-4,  8. 
Subscribing  Witnesses.    See  Wills,  4, 
Substitution  op  Parties,  2.    See  Parties,  2. 

Supreme  Court.    See  Appeal,  3,  22,  24    Constitutional  Law,  4,  5. 
Mandamus.    Costs,  5. 

SURETYSHIP. 

See  Certiorari,  8-5.    Contracts,  8-5. 

1.  An  appeal  from  an  intermediate  order  being  perfected,  a  second 

bond,  required  and  given  as  terms  of  a  stay  of  proceedings  in  the 
trial  court  pending  the  appeal,  conditioned  for  the  payment  by  the 
party  appealing  to  the  opposite  party  of  such  judgment  as  he  may 
recover  in  the  action,  refers  to  the  judgment  that  such  opposite 
party  may  finally  recover  in  the  trial  court.    Whereatt  v.  Ellis,  348 

2.  A  bond  given  in  response  to  a  discretionary  order  of  the  court  is  not 

void  for  want  of  a  consideration.  Ibid. 

3.  A  bond,  not  required  by  any  statute  directing  the  manner  of  its  serv- 

ice, fjiven  to  stay  proceedings  in  an  action,  is  sufficiently  served  if 
the  airections  of  the  court  in  that  regard  be  followed.  Ibid. 

4.  A  discharge  of  the  principal  in  a  bond  by  operation  of  law  does  not 

discharge  the  sureties.  Ibid. 

5.  A  bond  having  been  given  to  a  plaintiff,  conditioned  that  the  defend- 

ant will  pay  plaintiff  such  judgment  as  he  shall  recover  in  the  ac- 
tion, the  regular  recovery  of  a  judgment  and  failure  of  defendant 
to  pay  it  forfeits  the  bond  and  renders  the  sureties  liable  notwith- 
standing the  principal  may  have  been  previously  discharged  of  his 
liabilities  under  the  insolvent  laws  of  the  state.  Ibid. 

6.  In  an  action  on  a  penal  bond,  the  amount  recoverable  is  not  abso- 

lutely limited  by  the  penalty.  If  the  damages,  to  secure  which 
the  bond  was  given,  exceed  the  penalty  and  draw  interest,  the  pen- 
alty will  draw  interest  also,  and  the  recovery  may  include  both  the 
penalty  and  such  interest  Ibid. 
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7.  The  test  of  whether,  when  damages  against  a  principal  in  a  penal 

bond  exceed  the  penalty,  the  penalty  will  bear  interest,  depends 
upon  whether  such  damages  recoverable  against  the  principal  in- 
clude interest  Ibid. 

8.  If  a  demand  upon  the  principal  is  necessary  to  start  the  interest 

period  running  against  him,  it  is  necessary  as  to  the  sureties;  and 
where  the  claim  is  wholly  unliquidated,  so  that  a  demand  against 
the  principal  will  not  start  the  interest  period  as  against  him.  it 
will  not  against  the  sureties,  nor  will  the  commencement  of  the 
action  have  that  effect,  because  the  latter  circumstance  has  no  sig- 
nificance as  to  the  time  when  interest  should  be  computed  other 
than  it  constitutes  a  demand.  Ibid. 

&  EL  gave  bond  as  treasurer  of  the  plaintiff  and  reported  to  it  that  he 
had  received  $22,680  and  made  the  first  payment  on  the  land  of 
$18,375,  when  in  fact  he  had  only  received  $14,430  and  paid  on  the 
land  $10,125,  which  was  the  difference  between  the  amount  reported 
paid  and  the  agreed  commission.  In  an  action  against  H.  and  the 
sureties  on  his  bond,  held,  that  the  reported  payment  on  the  land 
of  more  than  was  actually  paid  could  be  disputed  by  the  sureties, 
unless  they  had  been  estopped  by  their  own  conduct.  First  Ave. 
Land  Co.  v.  Hildebrand,  530 

10.  So  far  as  the  moneys  of  the  corporation  were  used  in  carrying  out 

the  scheme  of  securing  the  secret  profit,  H.  and  his  sureties  were 
liable  on  his  bond  for  whatever  was  used  after  the  bond  went  into 
effect  Ibid. 

11,  The  fact  that  stock  had  been  issued  and  was  outstanding,  for  which 

no  consideration  had  been  paid  to  the  corporation,  was  not  a  breach 
of  the  bond,  as  under  the  by-laws  of  the  corporation  it  was  the  duty 
of  the  secretary  to  collect  moneys  due  the  corporation  and  turn 
them  over  to  the  treasurer.  Ibidm 

13.  Liability  arises  on  such  bond  only  for  failure  to  account  for  money 
actually  received,  or  for  official  misconduct  to  the  financial  damage 
of  the  corporation.  Ibid. 

TAXATION. 

See  Appeal*  12.    Certiorari,  8-11.    Common  Schools,  4    Constitu- 
tional Law,  8-10.    Ejectment,  3.   Municipal  Corporations,  3-11. 

1.  The  statute  of  this  state  exempting  from  taxation  property  of  rail- 

road companies  necessarily  used  in  operating  their  roads  in  this 
state,  applies  only  to  such  property  as  reasonably  satisfies  the  call 
of  the  statute  in  regard  to  actual  use  for  railwav  purposes,  not  to 
property  held  in  contemplation  of  future  use.  Vuluth,  S.  S.  <fc  A 
R.  Co.  v.  Douglas  Co.  75 

2.  The  rule  that  the  limit  of  the  exemption  of  railway  property  from 

taxation  is  the  limit  of  its  right  to  take  property  for  railway  pur- 
poses bv  the  exercise  of  the  right  of  eminent  domain  is  to  be  under- 
stood thus:  Under  a  statute  which  makes  use  for  railway  purposes 
a  condition  of  the  exemption,  the  limit  of  the  right  to  take  prop- 
erty in  invitum  bounds  the  extent  to  which  the  exemption  can  go, 
while  the  condition  as  to  present  use  determines  the  present  limit 
of  the  exemption.  Ibid. 

8.  The  duties  of  a  board  of  review  are  gtwwt-iudicial,  and  courts  have 
no  jurisdiction  to  disturb  its  findings  and  determinations  unless  it 
is  acting  in  bad  faith,  or  outside  its  jurisdiction,  or  in  intentional 
disregard  of  law.    Brown  v.  Oneida  Co.  -  149 
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4*  On  August  25,  fifty-seven  days  after  the  time  fixed  by  sea  1060,  R.  S. 
1878,  for  its  annual  meeting,  a  board  of  review,  acting  on  impres- 
sions and  information  received  by  individual  members,  on  its  own 
motion  and  without  any  testimony,  increased  the  aggregate  valua- 
tions of  the  assessor  on  certain  property  $20,500.  October  15,  the 
owners  appeared  before  the  boara  and  demanded  tliat  such  valua- 
tions be  reduced  to  the  actual  valuations,  and  that  they  be  allowed 
to  furnish  testimony  before  the  board  concerning  sucn  valuations. 
Nothing  more  was  done  by  the  board,  except  to  employ  an  attor- 
ney, until  November  25,  when  the  board  reconsidered  its  action  of 
August  25,  and  proceeded  to  hear  evidence,  and  on  December  4. 
finally  fixed  the  valuations,  in  the  aggregate,  $17,000  more  than 
those  of  the  assessor.  No  notice  of  an  intention  to  raise  the  assess- 
or's valuations  on  such  property  was  given  until  November  125.  In 
an  action  to  set  aside  the  taxes  levied  on  such  valuations,  on  the 
ground  that  the  assessment  was  illegal,  the  answer  admitted  that 
the  assessor,  according  to  the  best  of  his  judgment,  assessed  the  prop- 
erty at  the  full  value  which  could  be  obtained  at  private  sale  Held, 
that  the  board  did  not  keep  within  its  jurisdiction,  but  reached  its 
conclusion  without  evidence  and  arbitrarily,  and  then,  intention- 
ally and  wrongfully  and  contrary  to  the  overwhelming  weight  of 
evidence,  refused  to  change  or  modify  its  conclusions,  except  in 
certain  particulars,  which  left  the  badge  of  bad  faith  and  inten- 
tional wrong  on  its  conduct,  and  that  under  such  circumstances 
courts  have  jurisdiction  to  review  its  action.  Ibid. 

5.  Expressions  in  the  opinion  of  the  trial  judge,  that  he  acquits  the 

board  of  "  bad  faith  and  "  express  intent  to  injure  or  wrong  plaint- 
iff," are  insufficient  to  nullify  findings  of  the  court  that  when  the 
final  action  was  taken  the  members  of  the  board  were  incapable  of 
making  a  fair  and  impartial  determination.  Ibid. 

6.  No  reassessment  is  necessary  when  the  illegality  found  does  not  af- 

fect the  groundwork  of  the  tax,  nor  all  the  property  in  the  munici- 
pality or  assessment  district,  nor  any  property  not  involved  in  the 
suit.  Ibid. 

7.  The  clear  intent  and  meaning  of  sec.  1061,  Stats.  1898,  is  to  place  it 

beyond  the  power  of  the  board  of  review  to  change  the  valuation 
of  real  estate  without  evidence,  and  to  make  it  the  duty  of  such 
board  to  change  such  valuation  in  accordance  with  the  evidence. 
State  ex  ret  Heller  v.  Lawler,  460 

TERMS  OF  COURT. 

The  last  paragraph  of  sea  2424,  Stats.  1898,  relates  to  all  the  circuits 
of  the  state  and  makes  every  term  a  special  term  for  the  whole  cir- 
cuit, unless  otherwise  ordered  by  the  court.  State  ex  rel  Ashland 
W.  Co.  v.  Bardon,  297 

Title  to  Submerged  Lands.    See  Waters,  1-4,  8. 

Towns.    See  Certiorari,  8-5.    Constitutional  Law,  8. 

TRESPASS. 

See  Pleading,  3, 14, 15. 

1.  A  licensee  to  cut  and  remove  timber  may  adopt  and  ratify  the  acts 
of  a  trespasser  in  cutting  and  manufacturing  it  into  lumber,  and 
replevy  the  lumber  upon  compensating  the  trespasser  for  services 
rendered  and  money  expended  in  good  faith  in  performing  such 
work.    Keystone  L.  Co.  v.  Kolman,  800 
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2.  Under  sec.  4369,  R.  S.  1878,  the  purchaser  of  logs  from  the  original 
wrongdoer  is  not  liable,  without  allegation  and  proof  that  he  had 
notice  of  the  unlawful  cutting,  or  connecting  him  with  the  orig- 
inal wrongdoer.    Joseph  Dessert  L.  Co.  v.  WacUeigh,  318 

Trials.    See  Constitutional  Law,  5-7.    Master  and  Servant,  7. 
Mortgages.    Railroads. 

Trover.    See  Pleading,  3. 

Trcst  Funds.    See  Debtor  and  Creditor,  %    Trusts  and  Trustees- 
Trustee  in  bankruptcy.    See  Parties. 
Trustees  of  villages.    See  Common  Schools,  3. 

TRUSTS  AND  TRUSTEES. 

See  Corporations,  13.  Debtor  and  Creditor,  2.   Religious  Societies. 
Wills,  6, 10-15. 

1.  Plaintiffs  husband,  agent  of  defendants,  who  were  jointly  inter- 

ested in  the  transportation  business,  mingled  moneys  earned  by 
defendants  in  their  business  with  his  own  and  those  of  his  wife, 
her  separate  property,  depositing  all  in  his  own  name  in  a  bank. 
On  this  deposit  he  drew  his  checks,  indiscriminately,  to  pay  over 
to  defendants  their  moneys  and  for  individual  expenditures.  While 
there  was  in  the  bank  money  of  defendants  so  mingled  with  his 
own  and  that  of  his  wife,  he  drew  checks  aggregating  $83.40  to 
pay  the  premium  on  a  policy  of  insurance  on  his  life,  and  also  a 
check  for  $99.64  to  procure  another  such  policy,  and  died  before 
the  second  premium  thereon  matured.  Shortly  before  the  last 
policy  was  issued,  his  wife  entrusted  to  him  $100  of  her  separate 
estate  for  the  express  purpose  of  paying  premiums  on  the  life  in- 
surance policies  mentioned,  but  it  did  not  appear  that  the  $100 
had  been  deposited  in  the  bank.  On  his  death  he  was  in  arrears 
to  defendants  largely  in  excess  of  the  policies  of  insurance.  De- 
fendants, having  been  interpleaded  in  actions  on,  the  policies, 
claimed  such  policies  as  the  proceeds  of  the  investment  of  trust 
funds  belonging  to  them.  Held,  that  the  mere  diversion  of  the 
defendants'  moneys  in  the  agent's  hands,  the  procurement  of  such 
life  insurance,  and  the  payment  of  the  premiums  on  the  same  did 
not  make  their  proceeds  the  fruits  of  the  investment  of  such  trust 
funds,  and  that  defendants  were  not  entitled  thereto,  without 
proof  that  the  premiums  on  the  policies  were  paid  without  their 
consent  out  of  their  moneys  which  came  to  their  agent's  hands  by 
reason  of  his  agency.    Bromley  v.  C,  C,  C.  cfc  St  L.  R.  Co.         562 

2.  In  such  case,  there  is  no  presumption  that,  in  paying  by  checks 

premiums  on  such  insurance  taken  for  the  benefit  of  his  wife, 
plaintiff's  husband  drew  on  moneys  belonging  to  the  defendants 
instead  of  the  moneys  belonging  to  his  wife.  Ibid. 

8.  Inasmuch  as  the  law  presumes  innocence  instead  of  wrong,  it  will 
be  presumed  that  all  checks  drawn  for  the  benefit  of  the  defend- 
ants were  drawn  on  their  funds,  and  all  checks  drawn  for  the  ben- 
efit of  the  wife  were  drawn  on  funds  belonging  to  her.  Ibid. 

4.  When  trust  money  becomes  so  mixed  up  with  the  trustee's  individ- 

ual funds  that  it  is  impossible  to  trace  and  identify  it  as  entering 
into  some  specific  property,  the  trust  ceases.  Ibid. 

5.  The  right  to  follow  and  reclaim  a  trust  fund  is  always  based  on  the 

right  of  property,  and  is  never  based  upon  the  theory  of  preference 
by  reason  ot  an  unlawful  conversion.  Ibid* 
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Ultra  Vires.    See  Bills  and  Notes,  1-8.    Corporations,  1-8. 

Undue  Influence.    See  Wills,  1-4 

User.    See  Dedication. 

Variance.    See  Pleading,  4,  5. 

Verdict.  See  Damages,  1,  2,  6:  Master  and  Servant,  7, 10.  Rail- 
roads.   Wills,  5. 

Vested  Estates.    See  Wills,  13-15. 

Vested  Rights.    See  Limitation  of  Actions,  4,  5. 

Villages.    See  Common  Schools,  1-8.    Constitutional  Law,  3. 

VOLUNTARY  ASSIGNMENT. 

See  Corporations,  11, 12.    Debtor  and  Creditor,  8.    Mandamus,  2,  & 
Sale  of  Chattels,  1. 

1.  An  insolvent  bank  with  nominal  assets  of  over  $1,500,000,  and  debts 

of  nearly  the  same  amount,  made  an  assignment  for  the  benefit  of 
creditors  to  its  vice  president.  For  over  five  years  the  assignee 
rendered  no  account  of  his  administration,  ana  then,  pursuant  to 
an  order  of  court,  he  filed  an  account,  which  was  duly  noticed  for 
hearing.  Said  account  consisted  principally  of  a  transcript  of  his 
cash  account,  which  was  nowhere  footed,  and  which  utterly  failed 
to  state  the  property  received  by  him  or  the  manner  of  his  dealing 
therewith;  and  the  amount  realized,  and  the  condition  of  the  funds 
and  property  in  his  possession,  could  only  be  determined,  if  at  all, 
by  the  aid  of  expert  accountants.  Held,  that  said  account  filed  by 
the  assignee  was  not  the  final  report  and  account  contemplated  and 
required  by  sea  1701,  State.  1898,  and  any  creditor  was  entitled  fc> 
have  it  made  more  definite  and  certain  before  being  required  to  file 
specific  objections  to  it  State  ex  ret  Fourth  Nat.  Bank  v.  John- 
son, 591 

2.  A  final  order  settling  an  assignee's  account,  under  sea  1701,  Stats. 

1898,  cannot  properly  be  made  until  the  duties  of  the  trust  have 
been  fully  performed.  Ibid 

8.  No  final  report  and  account,  within  the  meaning  of  the  statute, 
having  been  filed,  the  rights  of  a  creditor  to  have  an  inspection  of 
the  books  of  the  assignor  and  an  examination  of  the  assignor  and 
other  witnesses  under  sea  1693b  was  absolute  and  not  discretionary. 

4.  Aside  from  the  statute,  the  right  of  a  creditor  to  have  an  examina- 

tion of  the  assignee  under  oath  as  to  his  dealings  with  the  estate, 
under  reasonable  restrictions,  is  absolute,  and  a  refusal  to  allow 
such  examination  prior  to  the  approval  of  the  final  account  can 
only  be  regarded  as  an  abuse  of  discretion.  Ibid 

5.  By  the  deed  of  assignment  the  bank  assets  became  the  property  of 

the  creditors,  to  the  amount  of  their  just  claims,  held  in  trust  for 
their  benefit  by  the  assignee,  to  be  converted  into  money,  under  the 
direction  of  the  court,  and  applied  in  liquidation  of  their  claims, 
and  such  creditors  are  entitled  at  all  reasonable  times  and  in  all 
reasonable  ways  to  be  informed  of  the  progress  of  affairs  and  the 
state  of  the  business.  Ibid* 

Waiver. 

Of  conditions  of  contract    See  Building  Contracts,  7. 

Of  error.    See  Appeal,  30. 

Of  forfeiture.    See  Insurance,  4. 
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Of  inquiry  as  to  facts.    See  Equity,  12. 
Of  jurisdictional  defects.    See  Justices'  Courts,  1. 
Of  protest    See  Bills  and  Notes,  3. 
Warranty.   See  Appeal,  17.   Bills  and  Notes,  5,  a  Sales  of  Chat- 
tels, 3,  4. 

WATERS. 

1.  Submerged  lands  of  meandered  lakes  within  the  boundaries  of  this 

state  belong  to  the  state  in  trust  for  public  use  substantially  the 
same  as  submerged  lands  under  navigable  waters  by  the  rules  of 
the  common  law,  and  the  state  cannot  part  with  such  title  to  the 
detriment  of  such  trust.    Pewaukee  v.  Savoy,  371 

2.  The  title  of  the  state  to  submerged  lands  under  the  waters  of  navi- 

gable lakes  will  be  extended  so  as  to  include  lands  covered  by  an 
artificial  raising  of  the  level  of  the  lake,  if  such  artificial  condition 
be  continued  so  long  as  to  become  the  natural  condition.         Ibid. 

&  If  a  person  artificially  raise  the  level  of  the  waters  of  a  navigable 
lake  so  as  to  flood 'his  own  lands,  the  public  rights  in  the  lake  will 
be  correspondingly  extended  so  long  as  such  artificial  condition 
exists.  IbicL 

4.  If  a  person  flood  his  own  land  by  artificially  raising  the  level  of  the 
waters  of  a  navigable  lake  and  maintain  that  condition  for  more 
than  twenty  years,  and  the  public  use  and  enjoy  the  lake  in  such 
new  condition,  the  title  to  such  lands,  so  far  as  necessary  to  main- 
tain such  condition,  will  vest  in  the  state  by  dedication.  In  such 
circumstances  the  artificial  condition  of  the  lake  will  be  considered 
its  natural  condition,  with  all  the  incidents  thereof.  IbicL 

&  If  a  public  street  or  highway  exists  so  that  its  boundary  line  and  the 
waters  of  a  navigable  lake  meet,  the  riparian  rights  incident  to 
the  land  composing  the  street  belong  to  tne  public  In  such  a  situ- 
ation there  is  no  zone  of  private  right  between  the  street  and  the 
lake,  but  the  public  right  is  continuous  from  the  street  to  the 
waters  of  the  lake  and  from  the  waters  of  the  lake  to  the  street 

Ibid. 

&  The  legislature,  under  the  recited  purpose  of  promoting  the  public 
health,  enacted  that  one  R.,  his  heirs  and  assigns,  might  complete 
the  drainage  of  a  lake,  theretofore  partially  drained  at  the  expense 
of  persons  benefited,  and  in  consideration  .therefor  all  the  land 
within  the  meander  line  of  the  lake  was  to  be  conveyed  to  him,  he 
being  required  to  repay  to  those  who  had  paid  the  cost  of  the  first 
drainage,  out  of  the  proceeds  of  the  reclaimed  lands  that  might  be 
sold  by  him,  after  reimbursing  himself  for  his  expenditures  for 
doing  the  work,  fifty  per  cent,  of  their  respective  payments.  R 
caused  a  corporation  to  be  formed  to  which  he  conveyed  his  granted 
rights  and  privileges,  in  consideration  of  substantially  all  the  stock 
of  the  corporation.  In  an  action  by  a  riparian  proprietor  to  pre- 
vent carrying  out  the  scheme  of  drainage,  to  recover  damages  for 
a  partial  drainage,  and  to  compel  a  restoration  of  the  water  to  the 
condition  in  which  the  corporation  found  it,  held  that,  aside  from 
the  alleged  purpose  of  promoting  the  public  health,  there  was  an 
absence  of  legal  authority  to  justify  the  acts  complained  of.  Priewe 
v.  Wisconsin  S.  L.  &  Imp.  Co.  631 

7.  It  is  the  duty  of  the  legislature  to  preserve  for  the  benefit  of  all  the 
people  of  the  state,  forever,  the  enjoyment  of  the  navigable  waters 
within  its  boundaries.  •  Ibid. 
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a  The  navigable  waters  of  the  state  belong  to  the  state,  and  the  lands 
under  them,  in  all  situations,  so  far  as  it  is  necessary  to  preserve  in- 
violate the  common  right  to  enjoy  those  incidents  which  are  not  the 
subject  of  private  ownership  in  navigable  waters  at  common  law. 

Ibid. 

9.  An  attempt  by  any  person  or  corporation  to  violate  public  rights  in 
the  navigable  waters  of  the  state,  to  the  special  injury  of  a  particu- 
lar person,  may  be  restrained  by  a  private  action.  IbicL 

10.  It  appeared  from  the  evidence  that  the  lake  was  a  navigable  body 

of  water,  after  the  first  drainage,  to  within  fifty  feet  of  the  original 
shore  line  of  plaintiff's  property;  that  thereby  none  of  the  lake  bed 
was  uncovered  except  a  strip  averaging  about  100  feet  inside  the 
shore  line;  that,  aside  from  .that,  the  entire  lake  bed  was  covered 
with  water  and  could  be  traversed  by  boats  for  the  purpose  of  hunt- 
ing and  fishing;  that  such  condition  was  destroyed  by  the  second 
drainage  to  plaintiff's  damage;  that  a  restoration  to  the  conditions* 
existing  prior  to  the  second  drainage  would  promote  the  public 
health;  and  that  the  primary  purpose  of  the  act  of  the  legislature 
under  authority  of  which  the  acts  of  defendant  were  done  and  its 
claims  made  was  to  convert  that  which  was  public  into  that  which 
was  private.  Held,  that  there  was  a  manifest  excess  of  constitu- 
tional legislative  authority.  Ibid. 

11.  An  estoppel  in  pais  requires,  as  to  the  person  against  whom  it  is- 

claimed,  opportunity  to  speak,  duty  to  speak,  failure  to  speak,  and 
reliance  in  good  faith  upon  such  failure,  and  is  not  a  defense  to  an 
action  where  it  appeared  that  no  benefit,  but  rather  damage,  ac- 
crued to  plaintiff  by  the  acts  of  defendant;  that  the  action  was 
commenced  seasonably  after  actual  damage;  that  defendant's  op- 
erations were  solely  to  acquire  title  to  the  bed  of  the  lake;  that  its* 
grantor  procured  the  passage  of  a  legislative  enactment  for  that 
purpose;  and  that  before  any  considerable  expense  had  been  in- 
curred, there  had  been  a  decision  of  the  supreme  court  to  the  effect 
that  submerged  lands  of  navigable  lakes  cannot,  by  legislative  enact- 
ment in  furtherance  of  private  interests,  be  made  the  subject  of 
private  ownership.  IbicL 

WILLS. 

See  Appear  27-29.    Cobts,  5,  7,  IL    Divobce,  5. 
Probate. 

1.  On  application  to  admit  to  probate  a  will,  findings  that  the  mind  of 

deceased  was  weakened,  and  that  she  was  induced  to  execute  the 
will  by  undue  and  improper  influences,  are  held  to  have  been  sus- 
tained by  the  proof.    In  re  Derse's  Will,  108 

2.  Evidence  held  to  support  findings  that  a  will  was  executed  in  the 

manner  and  form  required  by  the  statutes,  and  that  the  testator  was 
then  of  sound  mind  and  memory  and  knew  its  contents.  Cutler 
u  Cutler,  258 

&  The  fact  that  a  testator  makes  a  different  disposition  of  his  property 
than  that  provided  by  statute  does  not,  of  itself,  show  fraud  or 
undue  influence.  The  burden  of  such  proof  is  on  the  contestant  in 
the  absence  of  such  circumstances  as  raise  a  presumption  of  fraud 
or  undue  influence.  IbicL 

4.  In  this  case,  it  not  appearing  that  the  execution  of  the  will  was  pro- 
cured by  or  on  behalf  of  the  beneficiary,  the  will  should  be  admitted 
to  probate,  notwithstanding  the  testator  might  have  been  induced 
Vol.  103—47 
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to  make  the  will  through  the  influence  of  one  of  the  subscribing 
witnesses.  Ibid. 

5.  On  a  contest  over  the  probate  of  a  will,  the  verdict  of  a  jury  is 

merely  in  aid  of  the  court,  and  misconduct  of  officers  and  witnesses, 
which  took  place  in  the  presence  of  the  trial  court,  is  not  ground 
for  setting  aside  the  verdict  and  granting  a  new  trial.  Ibid. 

Construction. 

6.  A  will  devised  all  of  the  testator's  estate  to  his  wife,  "to  have  and 

to  hold  for  her  personal  use  and  benefit  for  and  during  her  natural 
life,"  and  also  gave  her  full  and  sole  control  thereof,  if  she  sur- 
vived, with  the  right  to  devise  and  bequeath  it  to  the  several  mem- 
bers of  his  family  in  shares  as  she  saw  fit,  to  all  intents  and  pur- 
poses as  he  could  have  done.  In  the  probate -proceedings  thereon 
the  estate  was,  by  the  judgment  of  the  county  court,  assigned  to 
the  widow  to  have  and  to  hold  to  her,  her  heirs  and  assigns  accord- 
ing to  the  wilL  The  widow  died  intestate  and,  shortly  before  her 
death,  deeded  a  part  of  the  testator's  lands  to  one  son,  the  defend- 
ant In  an  action  for  a  construction  of  the  will,  held,  that  the  tes- 
tator intended  to  confer  a  life  estate  on  the  widow,  accompanied 
bv  a  power  in  trust  to  apportion  the  estate  by  her  will  among  his 
children,  and  that,  in  default  of  the  execution  of  the  power,  it  was 
the  duty  of  the  circuit  court,  under  sea  2127,  Stats.  1898,  to  pro- 
ceed to  make  the  apportionment  for  the  benefit,  equally,  of  all  per- 
sons designated  as  objects  of  the  trust    Derse  v.  Berse,  113 

^7.  The  comprehensive  and  all-dominating  rule  in  construing  wills  is 
that  the  intention  of  the  testator  must  be  ascertained  from  the 
words  thereof,  in  the  light  of  all  surrounding  circumstances,  and 
that  intention  be  given  effect  In  case  of  doubt  such  construction 
should  be  adopted  as  will  support  and  give  effect  to  the  will  rather 
than  defeat  it,  and  as  will  tend  to  a  complete  distribution  of  his 
estate  rather  than  one  which  will  result  in  intestacy  as  to  any  part 
In  re  Dongee's  Estate,  497 

•&  A  testator,  being  childless,  but  his  wife  being  then  pregnant,  made 
his  will,  containing,  among  other  provisions,  a  devise  to  his  wife  of 
all  the  real  estate  of  which  he  died  seised,  to  have  and  to  hold  the 
same  until  the  youngest  child,  if  any  be  born,  attained  the  age  of 
twenty-one  years,  ana  in  case  no  children  were  living  at  his  death, 
to  his  wife,  unless  she  remarried.  He  also  bequeathed  legacies  to 
his  sisters,  to  whom  he  was  under  moral  if  not  contractual  obliga- 
tions for  services  rendered  to  the  amounts  of  the  several  bequests, 
and  made  such  legacies  specific  charges  on  part  of  his  real  estate. 
Two  children  born  after  the  making  of  the  will  survived  bim.  The 
widow  elected  not  to  take  the  provisions  given  her  by  the  wilL  On 
application  for  construction  of  the  will,  held: 

(1)  That  the  testator  had  in  mind  the  intention  that,  upon  the 
majority  of  the  youngest  of  his  after-born  children,  his  real  estate, 
meanwhile  devised  to  his  widow,  should  pass  to  his  children,  and 
that  the  failure  to  so  declare  was  merely  an  omission  to  express  an 
intention  fully  present  in  the  mind  of  the  testator. 

(2)  That  it  is  the  duty  of  the  court  to  declare  and  effectuate  such 
intention,  and  to  supply  the  ellipsis  or  omission  of  testator  by  add- 
ing to  that  paragraph  of  the  will  the  words,  "an4  then  to  my  said 
children." 

(3)  That  by  the  will  itself  testator  devised  his  realty  to  his  chil- 
dren on  the  majority  of  the  youngest  Ibid 

&  The  devise  to  testator's  two  children  of  a  remainder  in  his  real  estate 
upon  the  majority  of  the  youngest  constitutes  a  provision  for  them 
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within  the  meaning  of  sea  2286,  R.  S.  1878.  The  estate  should  there- 
fore be  assigned  and  distributed  according  to  the  terms  of  the  will, 
subject  to  such  modifications  as  resulted  from  the  widow's  election 
to  take  by  law,  and  not  under  the  wilL  Ibid. 

10.  Testator,  after  certain  specific  devises  and  bequests,  gave  all  the 

residue  of  his  estate  to  nis  executors  or  their  successors,  in  trust, 
to  invest  and  keep  the  same  invested,  and  from  the  income  thereof, 
during  the  lifetime  of  his  wife,  pay  the  annuity  provided  for  her, 
and  distribute  the  remainder  thereof  semi-annually  among  all  his 
children  equally,  the  issue  of  a  deceased  child  taking  by  representa- 
tion its  parent's'  share,  and  upon  the  death  of  his  wife  to  divide 
the  residue  of  the  estate  equally  among  all  his  children,  share  and 
share  alike,  the  issue  of  any  deceased  child  to  take  by  representa- 
tion the  share  which  his,  her,  or  their  parent  would  have  taken  if 
living.  Certain  of  his  estate  was  not  to  be  disposed  of  during  the 
life  of  the  wife  or  the  youngest  child  surviving  at  testator's  death, 
unless  they  survived  a  fixed  period.  Deceased  left  surviving  him 
his  widow  and  six  children.  One  .of  the  children  subsequently 
married  and  died  before  the  testator's  widow,  without  issue,  tes- 
tate, leaving  his  widow  as  his  sole  heir,  to  whom,  by  his  will  duly 
admitted  to  probate,  he  devised  and  bequeathed  aft  his  property. 
In  an  action  to  construe  the  will,  held,  that  a  general  purpose  of 
the  testator  to  treat  all  his  children  alike  was  manifest,  and  as 
soon  as  the  will  was  admitted  to  probate  it  took  effect,  by  way  of 
relation,  as  of  the  date  of  the  death  of  the  testator,  and  its  language 
should  be  construed  with  reference  to  that  time.  Patton  v.  Lud- 
ington,  629 

1 1.  There  being  nothing  in  the  will  providing  that  the  share  of  a  deceased 

child  should  go  to  the  survivors,  or  any  of  them,  in  case  such  child 
should  die  without  issue,  nor  any  disposition  of  the  share  of  any 
such  child  dying  without  issue,  nor  anything  to  indicate  that  by 
the  use  of  the  words  "  deceased  child  "  the  testator  meant  a  child 
who  should  survive  him  and  then  die  prior  to  the  death  of  testator's 
widow,  the  words  "deceased  child  refer  to  such  of  testator's 
children,  if  any,  as  should  die  before  he  did.  Ibid. 

12.  There  being  no  uncertainty  in  the  will  as  to  the  persons  in  whom 

the  remainder  vests,  the  trustees  took  only  an  estate  commensurate 
with  the  equitable  estate,  subject  to  the  termination  of  the  trust 
The  remainder  did  not  vest  in  the  trustees,  and,  the  disposition 
relating  back  to  the  testator's  death,  the  vesting  in  the  remainder- 
men was  of  that  date.  Ibid 

13.  Under  testator's  will,  except  as  therein  provided  and  subject  to  the 

trusts  and  limitations  therein  contained,  the  reversionary  and  equi- 
table interests  in  the  estate  became  vested,  immediately  upon  the 
testator's  death,  in  his  six  children  then  living,  equally,  share  and 
share  alike,  and  upon  the  death  of  one  of  them,  without  issue,  his 
share  passed  to  his  widow,  as  his  devisee  and  legatee,  and  she 
thereupon  became  entitled  to  the  same  share  in  the  rents,  issues, 
profits,  and  income  thereof  and  the  same  share  of  the  residue  of 
the  estate,  upon  final  division  thereof,  as  her  husband  would  have 
been  entitled  to  if  he  were  still  living.  Ibid. 

14.  In  construing  wills,  if  futurity  is  annexed  to  the  substance  of  the 

gift,  the  vesting  is  suspended,  but,  if  it  appears  to  relate  to  the  time 
of  payment  only,  the  legacy  vests  iiistanter,  and  words  directing 
division  or  distribution  between  two  or  more  objects  at  a  future 
time  are  equivalent  to  a  direction  to  pay.  Ibid. 
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15.  In  the  construction  of  wills,  the  law,  in  doubtful  cases,  leans  in  favor 

of  an  absolute,  rather  than  a  defeasible,  estate;  of  a  vested,  rather 
than  a  contingent,  estate;  of  the  primary,  rather  than  the  secondary . 
interest;  of  the  first,  rather  than  the  second,  taker,  as  the  principal 
object  of  the  testator's  bounty;  and  of  a  distribution  as  nearly  con- 
formed to  the  general  rules  of  inheritance  as  possible.  IbicL 
Nuncupative  mills. 

16.  Under  the  statutes  of  Wisconsin  a  nuncupative  will  is  inoperative  to 

transfer  title  to  real  estate,  or  to  dispose  of  the  income  of  real  es- 
tate accruing  subsequent  to  the  testator's  death.  In  re  Davis's  Will,. 

455 
Witnesses.    See  Evidence,  3.    Wills,  i 

Words  and  Phrases. 

Deceased  chad,  in  wilL    See  Wills,  11. 

Escape,  in  statute.    See  Officers,  1. 

Insolvent  corporation,  in  statute.    See  Corporation,  1ft. 

Mistake  of  fact    See  Equity,  9. 

Parties  appeared,  in  justice's  docket.    See  Certiorari,  1. 

Promoter  of  corporation.    See  Corporations,  5. 

Provision  for  after-born  children,  in  statute.    See  Wills,  9. 

Proximate  causey  in  instruction  to  jury.  See  Instructions  to  Jury,  & 

Qualified  to  serve  assurors  in  courts  of  record,  in  statute.  See  Jurors. 

Special  proceeding,  in  statute.    See  Appeal,  2, 10. 
Writs.    See  Certiorari.    Constitutional  Law,  5.    Mandamus. 
X-ray  Examination.    See  Practice. 
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